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PREFACE. 


The  subject  of  the  present  volume  is  one  of  comprehensive  Import- 
ance, which,  from  its  very  nature,  must  ever  hold  an  equal  and  promi- 
nent place  in  the  wide  area  of  legal  knowledge.  The  laws  in  relation  to 
real  estate,  titles,  &c.  are  of  daily  use,  and  should  be  carefully  studied, 
by  reason  of  the  constant  necessity  of  their  practical  application.  To 
most  persons  connected  with  the  profession,  that  important  branch  of 
legal  science  denominated  conveyancing,  is,  per  se^  dry  and  distasteful, 
because  of  the  continued  labor  it  requires,  whilst  developing  none  of 
those  showy  results  which  arise  from  the  pleadings  at  the  bar ;  and  yet 
there  is  no  species  of  knowledge  more  in  demand,  or  which  confers 
more  real  usefulness  and  honor  upon  the  conscientious  practitioner. 

The  general  success  which  the  previous  editions  of  this  work  have 
met  with,  has  emboldened -the  present  editor  to  undertake  its  revision,  in 
doing  which  he  has  incorporated  hb  own  notes  with  the  original,  and 
has  endeavored  to  systematize  as  far  as  possible  what  before  was  loose 
and  confused.  He  has  also,  with  some  diffidence,  clipped  many  of  the 
forms  of  their  super-phraseology,  though  he  is  sufficiently  aware  that 
they  will  yet  bear  a  further  curtailment.  He  dared  not,  however,  in  his 
own  stage  of  legal  advancement,  to  make  too  bold  a  beginning,  but 
should  his  attempt  meet  with  approbation,  he  hopes  to  bo  enabled  hereaf- 
ter to  undertake  another  course  of  revision. 

There  may  be  occasional  errors  in  the  letter  press,  but  it  is  believed 
they  are  triffing,  and  will  generally  correct  themselves  in  a  careful  peru- 
sal, without  the  aid  of  a  table  of  errata. 


16  Court  Street,  Boston, 
July  22,  1845. 
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The  great  object  sought  in  the  transfers  of  real  estate  among  all 
nations  appears  to  have  been  Notoriety,  and  this  was  acquired  either 
by  actual  entry  and  seizin  of  the  land  with  intent  to  possess  it,  or  by  a 
symbolical  delivery  of  possession.  Of  this  latter  method,  we  find  a  cu- 
rious instance  in  the  early  history  of  the  Jews.  "  Now  this  was  the  man- 
ner in  former  time  in  Israel  concerning  redeeming  and  concerning 
changing,  for  to  confirm  all  things ;  a  man  plucked  off  bis  shoe,  and  gave 
it  to  his  neighbor ;  and  this  was  a  testimony  in  Israel."  (1)  The  ancient 
Goths  and  Swedes  had  a  similar  practice,  in  which  a  clod  of  earth  was 
cast  into  the  extended  cloak  of  the  buyer,  in  the  presence  of  witnesses, 
and  a  staff,  after  passing  through  their  hands,  was  delivered  by  the  seller 
to  the  purchaser.  And  later  still,  among  the  Saxons,  this  symbolical 
possession  was  obtained,  by  the  delivery  of  a  turf,  twig  or  latch  of  the 
door,  in  the  presence  of  the  neighboring  freeholders.  This  latter  mode 
of  obtaining  seizin  was  undoubtedly  in  the  mind  of  William  the  con- 
querer,  when  he  landed  on  the  shores  of  England  in  the  bay  of  Peven- 
sey.  It  is  related  that  he  had  hardly  reached  the  shore,  when  he  stum- 
bled and  fell  on  the  palms  of  his  hands,  and  that  his  superstitious  follow- 
ers, struck  with  dread  at  this  bad  omen,  exclaimed,  ^^Mal  signe  est  ciP'* 
But  the  prince,  springing  upon  his  feet,  said  with  the  greatest  presence  of 
mind,  "  No  I  I  have  taken  seizin  of  the  country."  Whereupon  one  of 
the  soldiers  ran  to  a  neighboring  cottage,  and  pulling  away  a  portion  of 
the  thatch,  presented  it  to  the  Duke,  bidding  him  receive  that  symbol 
also,  as  the  seizin  of  the  realm  which  he  was  about  to  possess. 

Although  it  was  the  custom  to  record  the  transaction  in  writing,  (2) 

(1)  Book  of  Buth,  c.  4,  y.  7.     2  Blacks.  Com. 

(2)  The  following  grant  by  William  the  First  to  the  ancestor  of  the  Hopton 
family  in  £ngland,  is  to  be  found  in  Slew's  Chronicle  and  is  curious  from  ita 
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yet  it  was   the  symbolical  delivery,  which  constituted  in  the  eye  of 
the  law,  the  real  transfer.     ^*  In  fad,  in  many  instances,  after  the  con- 
quest,^' says  Ingnlphus,  ^  no  writing  at  all  was  used,  and  many  lands 
and  estates  were  collated  or  bestowed  by  bare  word  of  mouth,  only 
with  the  lord^s  sword,  or  helmet,  or  a  horn  or  cop  ;  and  very  many 
tenements  with  a  spur,  with  a  curry-comb,  or  with  a  bow  and  some 
with  an  arrow,*'    "  We  may  see,"  says  Selden, "  the  conveyance  of 
estate  how  easy  it  was  in  those  days,  and  clear  from  the  punctillios  of  law, 
and   withal,  how  free  from  the  captious  malice  of  those  pettifoggers 
who  would  entangle  titles  and  find  Haws  in  them,  and  burn  the  swelliDg 
bundles  and  rolls  of  parchment  now  in  use."  (1) 

Soon  however  it  became  convenient  and  desirable  to  avoid  this 
notoriety,  and  a  method  was  invented,  by  which  the  legal  right  to 
the  property  and  the  beneficial  interest  in  the  same  were  separated, 
so  that  while,  de  jure^  the  legal  title  stood  in  the  name  of  one  person, 
yet,  de  facto^  the  beneficial  ^interest  belonged  to  another.  As  the 
courts  of  common  law  would  take  no  notice  of  such  an  arrangement 
as  this,  and  looked  upon  the  legal  owner  as  the  real  owner,  the  bene- 
ficiary had  nothing  to  depend  upon,  but  the  probity  of  the  trustee, 
and  if  this  failed  him,  he  had  no  remedy.  It  seldom  happened,  how- 
ever, that  he  suffered  in  this  way,  for  according  to  Mr.  Justice  Man- 
wood,  (2)  "  men  were  then  of  better  consciences  tlian  now  they  are," 
and  the  beneficiaries  had  but  little  occasion  for  remedies,  even  had  they 

—  -  ■*  -  ,  -  , 

antiqidty  and  quaintness.    It  would  b«  difficult  for  a  modem  conyeyancei  in. 
that  country,  to  give  his  ponderous  **  acre  of  parchment"  the  grace  of  verse. 

"  From  me  and  from  myne,  to  thee  and  to  thyne. 

While  water  runs,  and  the  sun  doth  shine ; 

For  lack  of  hejrs  to  the  king  againe, 

I,  Wiliiamt  king,  the  third  year  of  my  reign, 

Give  to  the  Norman  Himter, 

To  me  that  art  both  Live  and  Deare, 

The  Hoife  and  Hoptoune, 

And  all  the  bounds  both  up  and  downe, 

Under  the  Earth  to  HoU 

Above  the  Earth  to  Heaven, 

From  me  and  from  myne 

To  thee  and  to  th^ne 

As  good  and  as  fair, 

As  ever  they  myne  were, 

To  witness  that  this  is  sooth, 

I  bite  the  white  wax  with  my  tooth. 

Before  Jugg,  Marode  and  Margery, 

And  my  third  son  Henry ; 

For  one  bow  and  broad  arrow, 

When  I  come  to  hunt  upon  Yarrow." 

It  will  be  observed  in  examining  this  singular  relic  of  other  days,  that  near- 
ly the  same  material  is  contained  therein,  as  in  the  common  quitclaim  deed 
among  us.  It  is  not  probable  that  the  word  '*  give'*  implied  a  warranty  in  those 
days. 

(1)  Opera,  ToU  2,  p.  1001.  (2)  Brent's  case,  2  Leon,  l§. 
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«i»ted.  In  fact,  in  the  ancient  deeds  of  use,  no  use  was  declared  to 
the  beneficiary,  but  the  purchase  ran  to  two  or  three  joint  feoffees, 
and  he  who  was  first  named  was  the  cestui  que  tue,  and  the  others 
kit  the  feofibes  to  uses,  or  trustees  io  his  behalf.  (1) 

The  Court  of  Chancery,  however,  ere  long  interfered,  and  in  the 
reign  of  Edward  HI.,  the  writ  of  mibpcena  was  invented,  by  which 
that  court  got  the  control  of  the  trustee,  and  was  enabled  to  compel 
him,  when  necessary,  to  perform  his  duty.  The  necessity  of  such 
powers  in  the  Court  of  Chancery  was  not  so  apparent  then  as  it  has 
appeared  since ;  for  it  was  stated  by  Sir  Edward  Coke  in  the  House 
of  Commons,  in  1621,  that  nearly  one  hundred  years  after  the  inven- 
tion of  this  celebrated  writ,  in  the  teign  of  Henry  VL,  the  yearly  num- 
ber of  subpoenas  issued  out  of  Chancery  amounted  to  only  four  hundred : 
while  two  centuries  later^  in  the  reign  of  James  I^  not  less  than  thirty- 
five  thousand  was  the  yearly  proportion. 

Owing  to  the  abuse  of  conveyances  to  uses,  the  stat.  of  Richard 
HI.  ch.  3,  provided  that  the  beneficiary  flihould  have  the  power  to 
convey  not  only  his  use,  but  also  the  legal  estate.  Still  this  statute 
proved  inadequate  to  remedy  the  evil,  for  it  did  not  deprive  the  legal 
owners  of  their  right  to  convey,  so  that  the  property  was  often  sold 
twice  over.  Then  came  the  famous  statnte  of  2%  Henry  VIII.  ch, 
10,  called  the  Statute  of  Uses,  which  in  the  end  worked  a  most  im- 
portant and  striking  change  in  the  law,  and  made  an  era  in  the  his- 
tory of  our  jurisprudence,  which  cannot  be  too  highly  appreciated. 
The  well  known  effect  of  this  statute,  and  the  interpretation  of  it 
made  by  the  Judges,  have  caused  much  comment  and  speculation, 
and  notwithstanding  the  declaration  of  Lord  Hardwicke,  in  Daven- 
•port  v.  OZoy«,(2)  that  it  has  had  no  other  effect  than  to  add  at  most, 
three  words  to  a  conveyance,  it  altered  the  whole  system  of  real  trans- 
fers. 

This  statnte  was  soon  followed  by  the  Statute  of  Enrollment8,(3) 
which  w^s  intended  to  give  notoriety  to  that  species  of  conveyance, 
technically  called  Bargain  and  Sale.  Bargain  and  Sale  grew  out  of 
the  statute  -of  uses,  and  was  invented  to  avoid  that  notoriety  in  the 
transfer  of  real  property  which  the  law  was  anxiously  endeavoring 
to  uphold.  Befove  this  statute,  a  mere  agreement  for  a  valuable 
consideration,  for  the  conveyance  of  land,  was  sufficient  to  raise  a 
use,  and  this  use  the  bargainor  was  in  equity  iSound  to  perform; 
and  as  the  use  was  not  recognized  by  the  law,  no  legal  solemnities 
were  necessary  to  give  it  effect.  The  Statute  of  Enrollments  requir- 
ed every  such  contract  as  to  freehold  property  to  be  a  sealed  instru- 

<!)  Breaes  otae,  2  Leon,  15,  (2)  1  Atk.  691.  (3)  27  Henry  VHI.,  ch.  IG 
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ment,  and  to  be  enrolled  in  the  Court  of  Chancery.(l)  But  not  ex- 
tending this  provision  to  iertMy  the  celebrated  species  of  conveyance 
known  in  the  profession  as  Lease  and  Release,  was  invented^  by 
which  a  bargain  and  sale  for  one  year,  of  the  land,  was  made  for  a 
nominal  consideration,  and  the  statute  of  uses  executing  the  use,  the 
lessee  was  competent  to  receive  from  the  seller,  a  release  of  all  his 
interest  in  the  same.  The  validity  of  this  instrument,  though  doubt- 
ed by  some,(2)  has  remained  unshaken,  to  the  present  day,  and  con- 
tinued in  frequent  use  in  New  York  until  the  year  1788,  when  owing 
to  a  revision  of  the  statutes  of  that  state,  it  fell  immediately  into 
total  disuse,  and  will  never  be  revived. (3)  The  inventor  of  this  instni* 
ment  was  Sir  Francis  Moore,  who  at  the  instance  of  Lord  Norris  con* 
trived  it,  ^^  to  the  end  that  such  of  his  kindred  should  not  take  notice 
by  any  search  of  the  public  records,  what  conveyance  or  settlement 
he  should  make  of  his  estate/'  The  possession  in  law,  acquired  under 
instruments  of  this  kind,  though  in  most  respects  equivalent  to  actual 
and  corporeal  possession,  was  not  so  effectual  to  all  intents  and  pur** 
poses,  for  trespass  could  not  be  maintained  by  the  purchaser,  without 
actual  entry.  (4) 

Thus,  briefly,  stood  the  law,  when  our  single-hearted  ancestors  emi^* 
grated  and  settled  the  colony  of  Massachusetts  Bay.  In  reviewing 
even  the  rapid  and  imperfect  sketch  given  above  of  the  rise  and  pro« 
gross  of  conveyancing,  one  cannot  but  be  struck  with  the  great  ingenu* 
ity  at  all  times  shown  in  baffling  the  object  of  the  remedial  statutes, 
so  to  speak,  and  which  finally  enabled  the  necessities  and  requirements 
of  man  to  triumph  over  the  most  insupemble  obstacles.  Never  wa9 
the  maxim,  that  ^^  necessity  is  the  mother  of'  invention,^'  more  clearly 
illustrated  than  in  the  history  of  our  jurisprudence,  and  prolonged  ad 
was  the  struggle  between  legislative  power,  and  professional  ingenuity 
and  skill,  the  former  was  finally  obliged  to  succumb,  failing  in  a  pursuit 
where,  from  its  creative  and  disablhig  power,  it  had  nearly  all  the  hope 
of  success. 

The  course  almost  immediately  adapted  by  our  ancestors,  upon 
their  emigration,  with  regard  to  real  transfers,  proved  that  they  were 
**"  wiser  in  their  generation  than  the  children  of  light"     In  1634,  under 

(1)  We  find  here  the  origin  of  ackiiowlcdgment»  of  dveds;  for  in  otfder  ta 
svoid  the  enrollment  of  fictitious  conveyances,  the  offlcei,  who  had  charge  of 
this  duty,  required  }be  acknowledgment  by  the  grantor,  that  the  instrument 
presented  for  enrollment,  had  been  in  fact  executed.  4  If  aw.  K.  543  {  6od<' 
bolt,  270. 

(2)  Lord  Chief  Justice  North,  in  Barker  v.  Keat,  2  Mod.  249,  5th  ed.  said  that 
Mr.  Nov  thought  the  conveyance  by  lease  and  release  cotild  never  be  maintained 
without  actual  entry  by  the  lessee.    (See  2  Mod.  Kep.  252.) 

(3)  4  Kent's  Com.  p.  494.  (4)  Luttcich  v.  JUiUonj  CfOr  Jac.  604, 
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the  colonial  charter,  an  ordinance  was  passed  relating  to  houses  and 
lands,  requiring  the  constable  and  four  more  of  the  chief  inhabitants 
of  each  town,  to  be  chosen  by  all  the  freemen  therein,  to  make  a  sur- 
vey of  all  lands  improved  or  inclosed,  or  granted  by  special  order  of 
the  Court,  and  to  enter  the  same  in  a  book,  with  the  several  bounds  and 
quantities,  fairly  written,  and  to  deliver  a  transcript  thereof  within  six 
months  next  ensuing  into  the  court ;  and  this  is  declared  to  be  a  suffi- 
cient assurance  to  every  free  inhabitant,  his  heirs  and  assigns,  of  such 
estate  as  he  shall  have  in  the  same.  The  like  course  was  ordered  as 
to  such  lands  and  tenements  as  should  be  thereafter  enfranchised.  And 
every  sale  or  grant  of  such  houses  or  lands  was  to  be  entered  into  the 
aune  books  by  the  constable  and  his  assistants. 

In  1641,  when  the  settlement  was  organized,  and  counties  and  county 
courts  formed,  an  ordinance  was  passed  directing  the  clerk  of  the 
County  Court  to  act  as  Register,  and  to  record  all  changes  in  the  owner- 
riiip  of  land,  the  names  of  the  grantors  and  grantees,  and  the  estate 
granted,  together  ii-ith  the  date  of  the  transaction.  At  the  same  time 
it  was  provided  that  all  grants,  sales,  and  mortgages  of  lands  where  the 
grantor  remains  in  posseeeum^  should  be  good  'only  as  against  the 
gmntor  and  his  heirs,  unless  the  same  were  acknowledged  (1)  and 
recorded.  Afterwards,  in  1651,  another  ordinance  declared  that  no 
alienation  of  land  should  be  good,  except  by  deed  executed  with  livery 
and  seizin,  unless  the  same  be  acknowledged  and  recorded.  Thus 
under  the  Colonial  Charter,  if  the  grantor  remained  in  possession,  the 
conveyance  was  good  only  as  against  himself  and  heirs,  unless  it  was 
by  deed  acknowledged  and  recorded ;  and  where  the  purchaser  entered 
into  possession,  the  deed  was  to  be  executed  with  livery  and  seizin,  or 
what  was  considered  as  effectual,  by  deed  acknowledged  and  recorded. 

When  the  Colonial  Charter  was  repealed,  and  the  Provinces  of  Ply- 
mouth and  Massachusetts  Bay  were  united  under  a  new  charter,  the 
registry  of  the  conveyances  of  lands,  was  again  taken  into  consideration, 
and  the  old  provisions  of  the  law,  in  some  degree,  modified.  By  the  9 
William  III,  c.  48,  it  was  enacted  that  no  conveyance  of  land  should 
be  good  against  any  person  other  than  the  grantor,  and  his  heirs,  unless 
the  deed  was  acknowledged  and  recorded,  and  by  this  act  livery  of 
seizin  was  virtually  abolished.  (2)  The  provisions  in  that  statute  con- 
tinued in  force  until  the  Revolution ;  it  was  reenacted  by  Stat.  1783,  c. 

(1)  At  first  deeds  were  acknowledged  before  the  Register  or  some  magis- 
trate, for  a  justice  of  the  peace  was  an  officer  not  known  under  the  first  char- 
ter. 

(2)  This  perhaps  is  stating  the  matter  rather  strongly ;  for,  as  a  right  of  entry 
cannot  be  conveyed,  a  feoffment  with  livery  of  seizin,  by  a  disseisee,  would  no 
doubt  be  effectual  to  pass  a  good  title. 
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37,  and  is  continued  in  the  Rev.  Stat.,  with  the  exception  that  unre* 
corded  conveyances  are  good  against  those  persons  having  actual  notice 
of  the  same.  The  notoriety  so  long  and  anxiously  sought  by  the  Eng- 
lish Parliament,  was  thus,  by  a  simple  act  of  unlearned  men,  at  once 
obtained ;  and  the  ponderous  instruments  of  conveyancing,  which  as 
some  one  said,  "  covered  acres  of  parchment,  so  that  a  lawyer's  coffin 
would  hardly  hold  the  conveyances  of  his  lands,"  under  the  simple 
legislation  of  the  early  settlers  of  this  country,  shrunk  into  the  short  but 
safe  forms  now  in  use. 

Under  the  admirable  and  convenient  registry  laws  of  this  country 
(for  they  prevail  in  nearly,  if  not  quite,  all  the  states,)  Notoriety, 
that  phantom  which  the  English  Parliament  pursued  for  centuries  with 
unavailing  effort,  is  in  all  cases  readily  obtained.  The  legal  chain  on 
which  is  suspended  every  man's  title  to  his  real  estate,  can  be  readily 
abd  easily  tested,  its  weak  points  ascertained,  and  its  deficiencies  cer- 
tainly brought  to  the  light ;  and  should  the  purchaser  unwittingly  trust 
himself  to  its  support  without  having  previously  tried  its  strength,  h^ 
must  surely  blame  himself  alone  for  his  folly,  in  the  event  of  its  proving 
unsound.  The  law  has  done  its  best ;  it  has  brought  thig,  perhaps  its 
most  important  department  when  consiflered  in  all  its  relations,  to  per- 
fection, and  real  estate  now  changes  hands  with  the  ease  and  ahnosl 
the  rapidity  of  iK^gotiable  paper. 

It  now  remains  to  consider  the  best  method  of  arriving  at  the  true 
stale  of  any  title  which  may  come  under  review.     As  a  matter  of  pru- 
dence alone,  the  records  should  be  examined  for  at  least  fifty  years 
back,  (1)  and  in  the  various  mesne  conveyances,  the  descriptions  therein 
should  be  closely  examined  to  see  that  they  correspond  throughout.     If 
any  of  the  deeds  in  the  title  claim  are  quitclaim,  the  reason  shoald  bo 
ascertained  if  possible,  though  tf  the  title  is  good  in  other  respects,  a 
quitclaim  deed  would  not  injure  it     And  where  among  the  deeds,  arc 
conveyances  from  Sheriffs,  Collectors  of  Taxes,  Guardians,  Executors, 
&c.  the  proper  records  should  be  examined  in  order  to  see  whether  all 
the  requisitions  to  a  legal  exercise  of  their  authority  have  been  observed. 
This  is  particularly  necessary  wiih  regard  to  guardians  of  minors,  and 
collectors  of  taxes;  for  the  rights  of  minors  not  legally  transferred 
by  the  guardian,  may  lie  dormant  and  unnoticed  during  a  long  minor- 
ity ;  and  tax  titles  are  proverbially  frail  as  well  as  odious.     If  either  of 
the  grantors  derived  his  title  from  a  will,  the  Probate  records  should  be 
examined,  in  order  that  it  may  be  ascertained  whether  the  will  has  been 
duly  and  properly  allowed,  and  also  the  quality  and  quantity  of  interest 

(1)  This  is  on  account  of  the  claims  which  may  exist  chrmanf,  of  marriod 
women*  minors^  inMne  pcnons,  prisoness  and  abraateesr 
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acquired  under  it  by  the  devisee.  And  where  one  of  the  grantors 
claims  under  a  partition  by  order  of  Court,  the  petition,  the  order  of 
notice  and  the  return  of.  the  commissioners  should  be  examined,  that  it 
may  be  ascertained  whether  the  order  has  been  complied  with,  and  that 
the  return  of  the' commissioners  has  been  recorded.  It  should  also  be 
inquired  whether  some  person  interested,  was  not  out  of  the  state  at 
the  time  of  the  partition,  for  in  Massachusetts  (and  a  similar  provision 
exists  probably  in  most  of  the  other  states)  such  person  has  three  years 
after  his  return  to  apply  for  a  new  partition.  If  a  deed  is  executed 
by  attorney,  the  power  of  attorney  should  be  produced,  and  evidence 
also,  that  the  principal  was  alive  when  the  deed  was  executed  ;  and  cer- 
tificates of  marriages,  births,  <Sjc.  should  be  required  to  verify  a  pedi- 
gree, and  certificates  of  burial  to  prove  the  death  of  parties. 

In  those  states  where  priority  of  attachments  of  real  estate  is  ob- 
served, the  court  records  should  be  examined,  that  it  may  be  seen 
whether  any  attachments  remain  undischarged  on  the  estate ;  and  as 
the  sheriffs  are  generally  allowed  a  certain  time  to  make  their  returns 
they  should  be  asked  concerning  writs  remaining  in  their  hands  unre- 
tumed.  Where  information  cannot  be  obtained  in  this  way,  (and  sher- 
iSs  are  not  bound  perhaps  to  disclose  the  fact,  though  they  would  be 
liable  to  an  action  should  they  give  false  information  by  which  a  pur- 
chaser would  be  injured)  let  the  purchaser  pay  the  consideration  money 
and  take  back  a  bond,  with  sureties  from  the  vendor,  conditioned  to 
refund  in  case  any  attachment,  or  other  defect  of  title,  should  appear 
within  that  time. 

If  the  purchase  is  to  be  made  from  an  executor  or  administrator,  a 
release  should  be  obtained  from  the  heir  at  law  or  devisee.  So  in  case 
of  sales  of  equity  of  redemptions  by  sheriffs,  and  in  lands  set  off  on 
execution,  a  release  should  be  obtained  from  the  debtor  after  the  time 
allowed  by  law  for  redcenfling  has  expired.  And  in  sales  by  guardians, 
the  purchaser  should  obtain  a  release  from  the  ward  upon  his  attaining 
the  age  of  majority.  So  of  all  persons  acting  under  powers  of  appoint- 
ments. As  respects  the  conveyance  itself,  it  should  be  drawn  up 
technically ;  and  words  and  expressions,  the  use  of  which  has  been 
sanctioned  by  precedents,  or  the  meaning  of  which  has  been  settled 
by  decisions,  and  none  others,  should  be  inserted  in  the  instrument  of 
conveyance.  For  it  is  certainly  true  that  those  instruments  which  are 
most  easily  understood  and  concerning  which  there  can  be  no  difficulty 
or  dispute,  are  technically  drawn  up  with  the  greatest  care  and  labor ; 
whilst  on  the  otlier  hand,  many  of  those  which  have  given  most  trouble 
to  the  parties,  afforded  amplest  room  for  the  exercise  of  the  ingenuity  of 
the  bar,  and  greatly  embarrassed  the  Courts,  are  the  work  of  unskillful 
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persons,  prepared  with  little  labor  and  at  small  expense.  The  great 
object  to  be  sought  in  preparing  draughts  of  written  instruments,  is  that 
nothing  be  left  to  construction ;  so  that  there  sh^H  be  no  need  of  apply- 
ing to  council  to  ascertain  their  legal  import.  For  whenever  technical 
construction  is  resorted  to,  what  the  parties  really  intended  may  in  the 
end  be  mistaken ;  and  this  can  never  be  the  case  if  their  meaning  is 
fully  expressed.  From  a  disregard  of  this  rule,  conveyancers  have 
sometimes  erred  in  supposing,  that  whatever  may  be  supplied  or  in- 
tended, by  a  well  settled  construction,  can  safely  and  properly  be  omit- 
ted ;  but  this  opinion,  however  true  in  [theory,  cannot  be  equally  so  in 
practice,  since  it  would  require  every  purchaser  to  be  learned  in  the 
law,  in  order  to  know  the  meaning  of  his  deed.  Still  there  are  many 
reasons  why  legal  instruments  should  be  as  concise  as  possible,  with  a 
proper  regard  to  perspicuity  and  their  legal  operation ;  and  all  tautology 
and  repetition  arising  from  obscurity  of  expression,  should  be  wholly 
avoided. 

And  here  it  may  be  remarked  that  that  is  a  very  short  sighted  policy 
which  leads  unlearned  persons  for  the  purpose  of  saving  expense,  either 
to  draw  their  own  instruments,  or  to  employ  scriveners  therefor,  since 
in  such  cases  errors  not  unfrequently  occur,  which  in  the  end  may 
work  much  mischief.  If  however  parties  are  determined  to  pursue  this 
plan,  it  will  be  much  safer  for  them  to  use  vulgar  language,  than  to 
interlard  their  writings  with  technicalities  of  which  they  know  nothing, 
and  which  may  destroy  the  effect  they  intended.  For  Courts  of  Law, 
in  construing  instruments  of  this  sort,  will  follow  out  the  intention  of 
the  parties  where  this  is  clear  and  certain,  and  can  be  done  consistently 
with  legal  rules ;  but  should  technicalities  be  used,  the  case  would  be 
different,  and  the  established  rules  of  construction  would  be  strictly 
applied. 
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1.  —  An  Abandonment  of  vessel  and,  cargo. 
To  all  people^  &c.  A.  B.  of  B.  &c.  and  T.  F.  oi-*p;  .&c.  send 

greeting. 

Whereas  we  the  said  A.  B.  and  T.  F.  caused  to  be'ipsured 

by  the Insurance  Company,  lost  or  not  lost^  the  8um'*of» 

&c.,  Tiz.  the  sum  of.  Sec.  on  the  schooner  I,  and  appurtenan?  . 
ces,  and  ^the  sum  of,  &c.  on  her  cargo,  from  B.  to  one  or  more  '  •  V*' 
ports  in  H.  one  or  more  times^  for  the  purpose  of  selling  her 
outward  cargo,  and  purchasing  her  homeward  bound  cargo, 
and  at  and  from  either  of  them,  to  B.  or  her  first  port  of  dia* 
charge  in  the  U.  S.  as,  by  a  policy  numbered  50,  may  appear ; 
and  whereas  the  said  schooner,  whilst  she  was  sailing  on  her 

voyage  from  A.  C.  to  B.,  on  or  about  the day  of last 

past,  ran  ashore  at  C.  and  thereby  was,  and  ever  since  has 
been,  and  now  is  totally  lost,  vessel  and  cargo,  to  the  said  A. 
B.  and  T.  F.     Now  know  ye^  that  we  the  said  A.  B.  and  T. 

F.  do  hereby  abandon  to  the  said Insurance  Company, 

such  proportion  of  the  said  schooner  and  cargo,  and  of  our  inter- 
est therein,  as  said  sum  of,  &rC.  by  them  insured,  bears  to  the 
whole  vessel  and  cargo.  And  we  do  hereby  constitute  J.  R. 
Esq.  president  of  said  Company,  our  true  and  lawful  attorney, 
in  our  names  and  otherwise,  but  for  the  use,  and  at  the  char* 
ges  of  the  said  CoApany,  to  claim,  sue  for,  recover,  and  re* 
ceive  such  proportion  of  said  vessel  and  cargo,  herein  before 
abandoned. 

And  we  the  said  A.  B.  and  T.  F.  do  hereby,  for  ourselves,  our 
executors,  &c.  covenant  and  grant  to  and  with  the  said  Company, 
that  we,  our,  &c,  shall  and  will  at  all  times  hereafter,  at  the  re- 
quest and  at  the  charges  of  the  said  Company,  make,  seal,  execute^ 
and  acknowledge,  all  and  every  such  further  and  other  conveyances 
and  assurances  for  the  better  conveying  and  assuring  to  the  said 
Company  the  proportion  of  the  said  vessel  and  cargo  herein  before 
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abandoned,  and  all  and  every  such  further  and  other  letter  or  letters 
of  attorney,  for  enabling  the  said  Company,  at  their  own  charges, 
to  ask,  demand,  sue  for,  ^nd  recover,  the  said  proportion  of  said 
vessel  and  cargo,  as  by.^h^-  said  Company  or  their  counsel  shall 
be  reasonably  advisect^  devised  and  required.     In  testimony,  &c. 

.  2* '^■'^  Another,  specially  drawn. 
To  all  persons.to- whom  these  presents  shall  come, — We  A.  B. 
.  'of and  C.  D.  of send  greeting. 

Whereas  the Insurance  Company,  by  a  certain  policy  of 

as5?i%aice,  dated  the day  of in  the  year,  &c.  did  cause 

t^b^  assured,  lost  or  not,  &c.  {as  in  the  policy)  of  and  in  the 
-good  ship  or  vessel  called,  &c.  whereof  G.  H.  was  master  for  the 
same  voyage,  or  whoever  else  should  go  for  master  of  the  said  ves- 
sel, or  by  whatsoever  other  name  or  names  the  said  vessel  or  mas- 
ter thereof  was  or  should  be  named  or  called ;  beginning  the  ad- 
venture upon  the  said,  &c.,  {as  in  the  policy,)  as  aforesaid,  and  to 
continue  and  endure  during  the  same  voyage,  until  the  said  vessel 
should  be  arrived  and  moored  at  anchor  twenty-four  hours  in 
safety  at,  &c.  all  which  will  fully  appear  in  the  said  policy  of  as- 
surance, reference  thereto  being  had. 

And  whereas  afterwards,  and  during  the  voyage  aforesaid,  the 
said  ship,  &c.  {recital  of  the  occasion  of  the  loss  of  the  ship,) 
and  thereby  the  same  became  totally  lost  to  the  said  A.  B.  and 
C.  D.;  of  all  which  the  said  Company  have  had  due  notice  and 
proof;  —  And  whereas,  in  consideration  of  the  premises,  the  said 
A.  B.  and  C.  D.  have  abandoned  to  the  said  Company,  as  upon 
a  total  loss,  so  much  of  the  said,  &c.  {the  property  insured)  be- 
longing to  the  said  A.  B.  and  C.  D.  as  the  sum  by  the  said  Com- 
pany assured  thereon  as  aforesaid,  bears  fo  the  whole  interest 
which  the  said  A.  B.  and  C.  D.  have  therein ;  which  abandon- 
ment l\as  been  accepted  by  the  said  Company,  and  full  payment 
has  been  made  to  the  said  A.  B.  and  C.  D.  by  said  Company  in 
full  discharge  and  satisfaction  of  said  policy. 

Now  know  yCi  that  we  the  said  A.  B.  and  C.  D.  in  consider- 
ation of  the  premises,  and  more  effectually  to  secure  to  the  said 
Company,  all  the  rights  and  interests  vested  by  law  in  them  by 
virtue  of  the  premises,  have  granted,  ceded,  abandoned  and  as- 
signed, and  do  by  these  presents  grant,  cede,  abandon  and  assign 
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mito  the  said Insurance  Company,  and  their  assigns  forever, 

so  much  of  the  said,  &c.  as  the  sum  by  them  insured  as  aforesaid, 
bears  to  the  whole  interest  which  the  said  A.  B.  and  0.  D.  have 
therein.  To  have  and*  hold  the  same,  and  all  rights,  claims  and 
other  matters  and  things  incident,  appurtenant  or  belonging  thereto, 

unto  the  said Insurance  Company  and  their  assigns,  to  their 

sole  use  and  behoof  forever.  And  we  do  hereby,  for  ourselves  and 
our  heirs,  executors,  administrators  and  assigns,  covenant  and  agree 
to,  and  with  the  said  Company  and  their  assigns,  that  we  were  the 
trae  and  lawful  owners  of  the  said,  &c.  at  the  time  of  the  loss 
thereof  as  aforesaid ;  that  we  have  good  right,  title  and  authority 
to  grant  and  convey  the  same  to  the  said  Company  as  aforesaid, 
and  that  we  will  warrant  and  defend  the  same  to  the  said  Com- 
pany as  aforesaid,  against  the  lawful  claims  of  all  persons  claiming 
the  same  by,  from,  or  under  us  or  either  of  us. 

And  in  furtherance  of  the  premises  we  the  said  A.  B.  and  C.  D. 
have  constituted,  appointed  and  authorized,  and  do  hereby  consti- 
tute and  authorize  the  president  of  the  said  Company  for  the  time 
ijeing,  to  be  our  lawful  attorney,  for  and  in  our  names  or  otherwise, 
Jjit  at  the  sole  cost  and  charge  of  the  said  Company,  and  for  tlie 
sole  use  o(  said  company,  to  ask,  demand,  recover,  and  receive; 
from  all  [jcrsons  whomsoever  the  same  may  concern,  the  said,  ttc 
so  abandoned  to  said  Company  as  aforesaid,  and  the  proceeds 
thereof,  wheresoever  the  same  may  be ;  and  further  to  make  claim 
for  the  same  in  any  tribunal,  court,  or  other  jurisdiction,  having 
cognizance,  authority,  or  jurisdiction  in  the  premises ;  and  therein 
to  commence,  defend,  prosecute,  and  pursue  unto  final  judgment, 
any  suit  or  suits,  or  other  process  necessary  or  proper  in  the  prem- 
ises, and  all  stipulations,  recognizances,  or  other  requisite  in  any 
such  suits  to  allow  and  estabhsh ;  and  to  ask,  claim,  demand,  and 
receive  the  said.  &c.  or  the  proceeds  thereof,  or  compensation  there- 
for, of  and  from  any  prince,  potentate,  king,  state,  or  government 
whatsoever,  whom  the  same  may  concern,  and  for  this  purpose  to 
institute  all  lawful  petitions  or  other  process  necessary  or  proper  in 
the  premises ;  and  further,  the  premises  and  all  questions  and  claims 
touching  the  same  to  submit  to  commissioners,  arbitrators,  or  any 
other  tribunal  appointed  by  any  government  thereof,  either  gener* 
ally  or  specially,  or  to  adjust  and  settle  the  same  by  compromise 
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or  otherwise.     And  we  the  said  A.  B.  and  C.  D.  do  further  author- 
ize the  said  Company  by  their  vote,  and  in  lieu  thereof  the  direc- 
tors of  the  said  Company  by  their  vote,  to  constitute,  appoint,  and 
authorize  any  other  attorney  or  attorneys  in  the  premises,  for  us 
and  in  our  behalf,  and  the  same  at  their  pleasure  to  dismiss  and  to 
appoint  others  in  their  stead.    And  the  president  of  said  Company 
for  the  time  being,  or  the  attorney  or  attorneys,  who  may  be  so  ap- 
pointed by  the  said  Company  by  vote,  or  in  lieu  thereof  by  the 
said  directors  by  their  vote  as  aforesaid,  shall  have  full  power  and 
authority  to  substitute  one  or  more  attorney  or  attorneys  under 
them  in  the  premises.     And  we  the  said  A.  B.  and  C.  D.  do 
hereby  give  and  grant  unto  our  said  attorney  or  attorneys,  and  their 
substitute,  and  substitutes,  full  power  and  authority  to  make,  ex- 
ecute, deliver  and  acknowledge  in  our  name  or  otherwise,  all  ac- 
quittances, discharges,  or  other  acts  or  instruments  necessary  or 
proper  in  the  premises ;  and  generally  to  do  and  act  in  the  premises 
to  all  intents  and  purposes  as  we  could,  and  as  might  be  done  if 
this  letter  of  attorney  were  special  to  every  intent  and  purpose. 
And  we  the  said  A.  B.  and  C.  D.  do  hereby  ratify  and  confirm 
whatsoever  said  attorney  or  attorneys  or  their  substitute  or  substi- 
tutes, shall  and  may  do  by  virtue  hereof  in  the  premises.    And  we 
the  said  A.  B.  and  C.  D.  do  for  ourselves  and  our  heirs,  executors, 
administrators  and  assigns,  further  covenant  and  agree  to  and  with 
the  said  Company  and  their  ass^ns,  that  we  will,  and  our  ex- 
ecutors, administrators,  and  assigns  shall,  from  time  to  time,  and  at 
all  times  hereafter,  upon  reasonable  notice  and  request  of  said  Com- 
pany, and  at  the  cost  and  charges  of  said  Company,  make,  execute, 
deliver,  and  acknowledge  any  other  instrument  or  instalments, 
which  the  counsel  learned  in  the  law  of  the  said  Company  may  rea- 
sonably devise  and  advise  more  effectually  to  convey  and  assure  to 
the  said  Company  the  said,  &c.  so  abandoned  to  them  as  aforesaid, 
and  the  due  and  speedy  recovery  thereof,  and  more  effectually  to 
confirm  and  accomplish  all  and  singular  the  purposes  and  provisions 
of  this  present  instrument.     And  we  the  said  A.  B.  and  C.  D.  do 
further  covenant  in  manner  aforesaid ;  that  we  will,  and  our  ex- 
ecutors and  administrators  shall,  from  time  to  time,  and  at  all  times 
hereafter,  upon  reasonable  notice  and  request  of  the  said  Company, 
and  at  the  cost  and  charge  of  the  said  Company,  furnish  and  attest 
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in  all  doe  and  legal  manner,  all  charter-parties,  bills  of  lading,  in- 
voices, shipping  papers,  bills  of  sale,  accounts  of  sales,  title-deeds 
of  property,  and  other  vouchers  and  instruments  which  may  be 
reasonably  required  to  prove  our  right  and  title  in  the  said,  &c.  so 
abandoned  to  the  said  Company  as  aforesaid,  and  to  secure  to  the 
said  Company  the  recovery  and  receipt  thereof,  and  to  effectuate 
all  and  singular  the  purposes  of  this  present  instrument. 

In  testimony  whereof,  we  the  said  A.  B.  and  C.  D.  have  here- 
unto set  our  hands  and  seals  this day  of in  the  year  of 

our  Lord,  &c. 


3.  A  notice  of  AbandonmenL 

Take  notice,  that  I,  A.  B.  of,  &c.  merchant,  abandon  to  you  all 
my  right,  interest,  property  and  claim  of,  in  and  to  the  ship  Charles, 
and  all  and  every  part  of  her  cargo  laden  on  board  her  by  me,  and 

demand  of  you  the  sum  of dollars  by  you  underwritten  on 

merchandise  on  board  the  said  ship,  for  a  total  loss  of  the  same 
merchandise  according  to  the  valuation  thereof  agreed  in  the  Pol- 
icy. A.  B. 

The  due  execution  of  Nos.  1  and  2,  should  be  properly  certi- 
fied by  a  Notary,  if  intended  to  be  sent  abroad. 

NOTES- 

To  make  a  good  abandonment,  no  particular  form  or  expression 
seems  to  be  necessary,  since  it  may  even  be  made  by  parol  if  not 
objected  to.  It  is  proper  however  to  use  the  word  abandon ^  as  a 
technical  word,  particularly  expressive  of  the  intention  of  the  insured. 
When  the  instrument  is  to  be  sent  abroad,  it  will  be  best,  to  obviale 
difficulty,  to  have  it  executed  as  a  deed,  with  proper  formality,  and 
certified  by  a  notary,  as  it  seems,  that  if  after  notice  of  abandonment, 
any  further  act  is  necessary  on  the  part  of  the  insured,  to  enable  the 
insurer  to  get  possession  of  the  property  abandoned,  the  insured  is 
bound  to  perform  it  on  request,  or  it  will  be  considered  as  a  waiver  of 
his  abandonment. 

Where  there  is  an  absolutely  total  loss  or  destruction  of  the  pro- 
perty insured,  it  is  not  necessary  for  the  insured  to  make  an  abandon* 
ment. 

An  abandonment  must  be  made,  or  notice  of  an  intention  to  abandon 
given,  in  a  reasonable  time,  otherwise  it  is  a  waiver.  The  insured 
cannot  take  time  to  speculate.  See  6  Cranchy  338.  But  the  right  to 
abandon  may  be  suspended  by  consent. 

The  abandonment  should  be  simple  and  unconditional ;  otherwise  it 
will  be  void.     Marsh.  517. 
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If  the  assured,  when  he  abandons,  should  assign  a  false  or  insuffi- 
cient cause,  he  cannot  avail  himself  of  an  after  event  without  a  nevir 
abandonment.     1  Johns.  249. 

Afler  abandonment,  the  insured  should  not  undertake  to  manage  the 
property  abandoned,  lest  it  should  be  considered  as  a  waiver  of  the 
abandonment. 

An  agent  who  effects  insurance,  may  abandon  without  a  formal  power 
for  that  purpose.  6  Cranch,  268.  But  may  not  the  insurer,  under 
certain  circumstances,  disavow  the  act  ? 

The  insured  cannot  elect  to  abandon  a  part  of  a  thing,  and  retain 
another  part ;  but  if  two  or  more  articles  are  valued  separately  in  a 
policy,  he  may  abandon  one  without  abandoning  the  other;  conse- 
quently the  insurer  is  under  no  obligation  to  accept  an  abandonment  of 
the  articles  which  have  sustained  no  damage. 

The  insured  may  abandon  wherever  the  property  is  damaged  more 
than  one  half,  or  the  voyage  is  not  worth  pursuing  farther,  or,  where 
further  expenses  are  necessary  and  the  insured  will  not  undertake  to  be 
answerable  for  them  at  all  events. 

By  an  abandonment,  the  insurers  take  the  place  of  the  insured  and 
become  owners,  and  have  the  rights  and  liabilities  of  owners,  and  the 
acts  of  a  consignee  of  the  insured,  done  bona  fide,  bind  the  insurers,  as 
if  he  had  been  their  agent. 

No  af\er  event  can  affect  an  abandonment  once  duly  made. 

If  the  underwriters  refuse  to  accept  an  abandonment,  the  insured  may 
sell  at  auction,  and  claim  a  total  loss,  giving  credit  for  the  proceeds  of 
the  sales. 

An  abandonment,  af\er  acceptance,  cannot  be  revoked  without  the 
consent  of  the  insurers. 

Underwriters  intending  to  resist  an  abandonment,  are  bound  to  give 
notice  of  their  refusal  to  accept,  within  a  reasonable  time.  If  they  omit 
to  do  so,  their  silence  will  amount  to  acquiescence.  Hudson  v.  Harris 
son,  3  Brod.  6^  Bing.  97. 

It  seems,  the  insured  cannot  abandon  and  claim  for  a  total  loss,  be- 
cause they  are  in  imminent  danger  of  a  total  loss,  if  it  has  not  already 
taken  place,  either  actually  or  technically.  As,  if  a  ship  having  sus- 
tained damage,  is  abandoned  while  on  her  way  to  a  port  to  repair,  the 
abandonment  will  have  no  effect,  in  case  she  shall  arrive,  and  the  re- 
pairs shall  cost  less  than  fif\y  per  cent.  Hall  v.  The  Franklin  Insur^ 
ante  Company,  9  Pick.  466. 

And  therefore,  stranding  is  not  of  itself  a  total  loss ;  the  vessel  may 
be  relieved,  and  the  damage  may  be  small.  In  such  a  case,  the  insured 
may,  if  he  sees  fit,  get  the  vessel  off,  and  repair  her  at  the  expense  of 
the  insurer,  and  claim  for  a  partial  loss ;  or,  on  the  other  hand,  he  may 
leave  the  vessel  to  her  fate,  and  abandon  her  to  the  insurer.  Under 
such  circumstances,  however,  the  insurer  is  not  absolutely  bound  to 
accept  the  abandonment,  but  may  take  the  vessel  into  his  possession  and 
repair  her.  If  the  repairs  are  made  so  expeditiously,  that  the  voynge, 
if  not  already  completed,  is  not  destroyed,  he  may  return  her  to  the 
assured,  if  the  whole  expense  has  been  less  than  fif\y  per  cent,  and  thus 
avoid  paying  for  a  total  loss.  Peele,  &c.  v.  Suffolk  Itis.  Co.,  7  Pick. 
257.  The  insurer,  however,  if  he  would  avail  himself  of  this  right, 
must  be  as  expeditious  as  possible.    Ibid. 
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la  any  case  like  the  above,  the  insured,  if  he  would  abandon,  must 
do  so  before  he  undertakes  to  repair ;  by  electing  to  repair,  he  loses  his 
light  to  abandon.  Dickey  v.  New  York  Ins,  Co.^  4  Cow.  222.  Hunt' 
phreys  v.  Vn.  Ins.  Co,^  3  Mason,  429. 

So,  in  case  even  of  a  total  submersion  of  a  vessel,  though  it  may 
furnish  strong  evidence  of  a  total  loss,  it  seems,  that  it  is  held  not  to  be 
conclusive.  For,  where  it  can  be  made  to  appear,  that  the  vessel  can 
be  raised  and  repaired  at  a  reasonable  expense  of  time  and  money,  that 
is  to  say,  taking  the  vessel  as  she  lies,  if  she  can  be  got  up,  and  brought 
in  and  repaired  for  one  half  of  her  value,  there  can  be  no  right  to  aban- 
don.    See  SewaU  v.  United  St.  Ins.  Co.,  11  Pick.  90. 


AFFIDAVITS. 


1.  —  General  form  of  an  Affidavit 

Commonwealth  or  Massachusetts. 

Suffolk,  ss.  Then  the  above  named  O.  H.  personally  appeared 
and  made  oath  that  the  foregoing  instrument  by  him  signed  was 
true.  J.  C.  P.  Just,  of  the  Peace. 

Boston,  July  6,  18- 


2. — Affidavit  of  the  Execution  of  a  letter  of  Attorney  or  other 

instrument. 

A.  B.  of,  &c.  maketh  oath,  and  saith,  that  he  was  present,  and 
did  see  C.  D.  of,  lac.  duly  sign,  seal,  and  as  his  act  and  deed, 
deliver  the  letter  of  attorney,  {whatever  the  instrument  may  he) 
hereunto  annexed,  and  that  the  name  C.  D.  thereunto  set  as  the 
name  of  the  party  executing  the  same,  is  of  the  proper  band- 
writing  of  the  said  C.  D.,  {if  so,  add)  and  that  the  names  E.  F. 
and  A.  B.,  subscribed  as  witnesses  to  the  due  execution  of  the 
said  letter  of  attorney,  are  of  the  respective  handwriting  of  the 
said  E.  F.  and  this  deponent. 


3.  — Affidavit  to  hold  to  Bail,  used  in  Massachusetts. 

Commonwealth  of  Massachusetts. 

Suffolk,  ss.    A.  B.,  of  Boston,  in  said  county,  merchant,  on  oath 
declares,  that  he  has  a  demand  against  the  within  named  C.  D., 
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upon  the  cause  of  action  stated  in  the  within  writ,  which  he  be- 
lieves to  be  justly  due,  and  upon  which  he  expects  that  he  will 
recover  ten  dollars  or  upwards  ;  and  that  he  has  reasonable  cause 
to  believe  that  said  C.  D.  is  about  to  depart  beyond  the  jurisdic- 
tion of  the  coiirt  to  which  said  writ  is  returnable,  and  not  to 
return  until  after  judgment  may  be  probably  recovered  in  said  ac- 
tion, so  that  he  cannot  be  arrested  on  the  first  execution,  (if  any) 
which  may  issue  in  said  action.  A.  B. 

Subscribed  and  sworn  to,  &c. 


4.  —  Affidavit  by  a  party  in  a  cause  to  prove  a  fact  in  Court. 

Commonwealth  of  Massachusetts. 
Suffolk,  ss.  Supreme  Judicial  Court,  Nov.  Term,  1838. 

A.  B.  vs.  C.  D. 

I,  A.  B.  plaintiff  in  the  above  entitled  cause,  on  oath  depose 
and  say,  that  the  original  paper,  of  which  a  copy  has  been  pro- 
duced, was  in  my  possession  on  or  about  the  first  day  of  July 
last,  since  which  time  I  have  not  seen  the  same,  and  suppose  and 
believe  it  to  have  been  lost.  A.  B. 

Subscribed  and  sworn  to,  &c. 
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L  —  AOHEEMKirrS   FOR   FURCHASINO    REAL   ESTATE,   &C. 

By  Rov.  Stut,  or  M««8.  ch%  74,  ^  1,  fouocfed  on  what  is  called 
th0  8Mt\ito  of  Fmutl«,  )I8  Onr.  IL  ch«  3>  it  is  enacted  that  no  contract 
(br  Iho  Nule  of  liuuU,  ti^nt^mt^nt^  or  horeditaroents,  or  of  any  interest  in. 
Of  ooi^«rnio|{  lh«»  iMiiot^  *\\w\\  bo  |^KMlt  \mloss  the  agreement  shall  be  in 
wrlttim«  ant)  *\^\\^\\  \\y  \\w  |)or«im  to  bo  charged  therewith,  or  by  his 
law(\iny  ap|Hti)Ut)tl  A|{t»utt 

If  th«i  aj[iH)mn«)|\t  U  not  omlor  »«siU  it  is  unnecessary  that  the  agent 
ahooUl  \v^\^  \^r^M0U  «\Uhority  \\\  *ijit>  tW  am^ther.  The  authority  maj 
hi)  fllvt^n  ami  |>hnml  \\y  \m^\\\1    Wt^^^^l  v«  Niiii<v%  3  ShepL  R.  60. 

Nt»i<h«r  U  W  nm>t)«MMi\v  l\i«'  Mh  )>artio«  h>  th^  acroonient  to  sign,  but 
oi^ly  <h0  \\^mM\  \\\  \\ti\\\\m'^\\y  J^iH?  I  Sug^  on  \Vnd«*rs,  {6th  Ainer. 
Kill)  )>.  lU^aml  i^H^t^n  Uu^i'o  \y\\p\\. 

Nor  JUf  tho  oo««ult?»\rtho«  \\\  ^\\\\^t.    R<^v.  Stat,  chs  T4^  §  2. 

It  mi^WVik  \\\^\  \m\i^  i^mm^uso  \\f  |«i^4«  «!  an  int^erest  within  the 
•lamtOt     /^tMM«\|  V'    K^j^lv^H)  1   Jiohi^t^    H^  >K^;  and  an  agreement 
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ID  exchange  lands  must  be  in  writing.  Rice  ▼.  Peet^  15  Johns.  R.  503. 
It  is  a  matter  of  Jittle  importance^  in  what  part  of  the  instrument  the 
signature  of  the  party  appears,  to  satisfy  the.  statute,  provided  ^the  in* 
tention  is  to  give  authenticity  'to  the  whole  instrument.  Saunderson  v. 
Jackson^  2  E^.  ds  Pull.  238*  Penniman  v.  Hartskom^  13  Mass.  R.  87. 
Thu9  a  party  may  be  bound  by  his  signature,  although  he  subscribe  in 
form  as  a  witness.  Welford  v.  BeazeJy,  1  Ves.  6 ;  3  Atk.  503.  See 
1  Sugden  on  Vendors,  (6th  Amer.  Ed.)  p.  129. 


1.  —  An  agreement  for  the  purchase  of  an  estate  in  fee  simple^ 
Articles  of  agreement,  made  and  concluded,  upoa  this  — 

day  of A.  D.  &c.  between  A.  B.  of of  the  one  part, 

and  C-  D.  of of  the  other  part.     First,  the  said  A.  B.  in 

consideration  of  the  sum  of,  &c.  to  him  paid  by  the  said  C.  D.  at 
or  before  the  sealing  and  delivery  of  these  presents,  and  of  the 
further  sum  of,  &c.  to  be  paid  as  hereinafter  mentioned,  doth  here- 
by for  himself,  his  heirs,  executors  and  administrators,  and  every  of 
them,  covenant,  promise  and  agree,  to  and  with  the  said  C.  D. 
his  heirs,  executors  and  administrators,  and  every  of  them,  by  these 
presents,  that  he,  the  said  A.  B.,  his  heirs,  and  assigns,  (and  all  and 
every  other  person  and  persons  whatsoever,  claiming  or  to  claim 
any  right,  title,  or  interest  under  him,  or  any  other  person  or  per- 
sons whatsoever,  of,  in,  or  to  the  lands,  &c.  and  premises  herein- 
after mentioned)  shall  and  will,  at  the  proper  costs  ayd  charges  of 
the  said  C.  D.  his  heirs  and  assigns,  (except  fees  to  counsel,)  on 
or  before  the day  of next  ensuing,  by  such  conveyan- 
ces, assurances,  ways  and  means  in  the  law,  as  he*  the  said  C.  D. 
his  heirs  and  assigns,  or  his  or  their  counsel,  shall  reasonably  re- 
quire, well  and  sufficiently  grant,  sell,  release,  convey,  and  assure 
to  the  said  C.  D.  and  his  heirs,  or  to  whom  he  or  they  shall 
appoint  or  direct,  all  that,  &c.  sitpate,  &c.  now  in  the  tenure  or 
occupation  of  E.  L.  or  his  assigns,  with  covenants  to  be  therein 
contained,  that  the  said  premises,  at  the  time  of  such  conveyance, 
are  free  from  all  incumbrances  and  demands  whatsoever  (except, 
^.)  and  all  other  usual  and  reasonable  covenants.  In  consider- 
ation whereof,  the  said  C.*D.  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  doth  hereby  covenant,  promise,  and 
agree,  to  and  with  the  said  A.  B.  his  heirs,  executors,  and  admin- 
istrators, by  these  presents,  that  he  the  said  C.  D.  his  heirs,  execu- 
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tors,  or  administrators,  or  some  of  them,  shall  and  will,  well  and 
truly,  pay,  or  cause  to  be  paid,  unto  the  said  A.  B.  his  heirs,  ex- 
ecutor^ or  administrators,  the  aforesaid  sum  of,  &c.  at  the  time  of 
executing  the  said  conveyances.  And  for  the  true  performance  of 
all  and  every  the  covenants  and  agreements  aforesaid,  each  of  the 
said  parties  to  these  presents,  doth  hereby  bind  himself,  his  heirs, 
executors,  and  administrators  to  the  other  of  them,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  in  the  penal  sum  of,  &c.  la 
witness  whereof,  the  said  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  first  above  written. 
Sealed  and  delivered,  &c. 

NOTE. 

A  clause  for  ascertained  damages  might  be  inserted  instead  of  the 
penalty.  In  some  cases  the  former,  in  others,  the  latter  is  preferable. 
Where  there  are  covenants  secured  by  penalty,  the  obligee  may  bring 
Debt  for  the  penalty ;  which  however  will  be  reduced  to  the  damage 
actually  sustained ;  or,  he  may  apply  to  a  Court  of  Equity  for  a  spe- 
cific performance,  or  he  may  bring  coveiyant  for  the  breach  of  the 
covenants. 

On  the  other  hand,  where  there  is  a  clause  for  ascertained  or  liquidat- 
ed damages,  these  damages  will  fix  the  amount  to  be  recovered  for  a 
breach  of  the  agreement,  without  the  necessity  of  proving  any  dam- 
ages whatever.  But  the  insertion  of  a  clause  for  liquidated  damages 
will  preclude  the  obligee  from  claiming  a  specific  performance  in  Equi- 
ty.    See  1  Bar.  Mod,  Pr.  17,  in  notis. 

It  may  not  bb  amiss  to  remark  here  that  an  agreement  for  the  sale 
of  lands,  should  always  state  the  covenants,  whether  of  general  or 
special  warranty,  which  it  is  intended,  that  the  contemplated  convey- 
ance shall  contai^  as  also  the  nature  of  the  conveyance  itself,  other- 
wise room  will  be*  led  for  dispute  and  litigation.  The  tohole  agreement 
should  be  reduced  to  writing ;  otherwise,  the  Court  will  have  no  power 
to  decree  a  specific  performance.  See  Brooks  v.  Wheelock^  11  Pick. 
439. 

A  contract  to  give  a  good  and  sufficierU  deed  of  land,  is  fulfilled 
by  giving  a  valid  deed  of  the  title  the  contractors  had  in  the  land. 
The  words,  "  good  and  sufficient''  relate  only  to  the  validity  of  the 
deed  to  pass  the  title  the  contractor  had,  and  do  not  imply  that  his 
title  was  valid  or  that  it  was  free  from  incumbrance.  Tinney  v.  Ash* 
Zey,  15  Pick.  R.  552.  Neither  do  they  imply  warranty,  or  personal 
covenants.  Gazley  v.  Price,  16  Johns.  R.  269.  Also  Van  Eps  v. 
The  Corporation  of  Schenectady,  12  Johns.  R.  442,  and  cases  there 
cited. 

A  party,  who  contracts  to  execute  and  deliver  a  deed,  is  bound  to 
prepare  the  deed,  if  there  be  no  stipulation  that  it  be  prepared  by  the 
intended  grantee.  Tinney  v.  Ashley,  15  Pick.  546 ;  HUl  v.  Hobart, 
4  Shep.  R.  164. 
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2.  An  agreement  for  the  purchase  of  a  reversion  after  a  lease 

for  years. 

(As  before.)  All  that,  &c,  situate,  &c.  now  in  the  tenure  or 
occupation  of  T.  E.  which  he  holdeth  by  lease  from  the  said  A. 

B.  (determinable  at  the  expiration  of years)  and  the  reversion 

and  reversions,  remainder  and  remainders  of  all  and  singular  the 
said  premises,  and  every  part  and  parcel  thereof,  and  all  the  rent 
or  rents,  and  other  profits  whatsoever  arising  therefrom ;  and  also 
aU  the  estate,  right,  title,  interest,  inheritance,  expectancy,  use, 
property,  claim,  and  demand  whatsoever,  of  him  the  said  A.  B.  of, 
in,  or  to  the  said  premises,  and  every  or  any  part  thereof,  &c. 

3.  Agreement  for  the  purchase  of  a  Remainder  or  Reversion 

in  fee. 

Articles  of  Agreement,  made  and  agreed  on  this ^— day  of 

between  A.  B.  of,  &c.  of  the  one  part,  and  C.  D.  of,  &c.  of 

the  other  part. 

The  said  A.  B.  doth  hereby  agree  with  the  said  C.  D.,  to  sell 
to  him  the  remainder  or  reversion  in  fee  of  him  the  said  A.  B.,  ex- 
pectant upon,  and  to  take  effect  in  possession  immediately  after  the 
determination  of 'the  estate  for  life  of  E.  F.  of,  &c.  of  and  in  all 

those  messuages  or  tenements  and  premises,  situate  at ,  and 

now  in  the  occupation  of  G.  H.,  and  containing,  &c.  bounded  and 
described,  &c.;  together  with  the  appurtenances,  free  from  all  in- 
cnmbrances,  at  or  for  the  price  or  sums  of,  &c. ;  and  that  he  the  said 
A.  B.  shall  within  one  ( 1 )  month  from  the  date  hereof,  at  his  own 
expense,  make  and  deliver  to  the  said  G.  D.  and  an  abstract  of  the 
title  of  him  the  said  A.  B.  to  the  said  described  premises  -,  and  also 
that  the  said  A.  B.  or  his  heirs  (in  Massachtisetts,  say,  his  execu* 
tors  or  administrators,)  and  all  other  necessary  parties,  shall  and 
will,  on  or  before  the  (2) day  of next,  on  receiving  from 

(1)  The  word  "montV  whenever  it  occi^  in  an  agreement  for  the  sale  of 
real  estate,  may  be  construed  to  mean  a  lunar  or  calendar  month  according  to  the 
intention ;  and  this  must  be  gathered  from  the  whole  instrument  taken  together. 
Lang  v.  Gaie,  1  Maule  &  Selw.  111. 

(2)  The  time  fixed  upon  is  considered  now  to  be  of  the  essence  of  the  con- 
tract, and  if  the  seller  is  not  then  ready,  the  purchaser  cannot  be  compeUed 
to  complete  the  agreement.  Berry  y.  Youtigt  2  £sp.  Ca.  640,  n.  Benedict  v. 
Lynch,  1  Johns.  Ch.  R.  370.  It  would  seem  unnecessary  therefore  to  insert  in 
an  agreement  the  provisions  in  italics,  unless  as  a  matter  of  excessive  prudence, 
for  sometimes  specific  performance  will  be  decreed  by  a  Court  of  eqtuty,  though  the 
time  fixed  has  elapsed.  See  Waters  y.  TroviSf  9  Johns.  R.  450 ;  Tftompson  y. 
Ketcham,  8  Johns.  R. 
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the  said  C.  D.,  his  executors  or  administrators,  the  said  sum  of , 

at  the  costs  and  charges  of  the  said  C.  D.,  (or,  of  the  said  A.  B. 
as  may  he  agreed)  his  heirs,  executors,  administrators  or  assigns, 
execute  a  proper  conveyance,  for  conveying  and  assuring  the  said 
remainder  or  reversion  in  fee,  expectant  upon  the  determination  of 
the  estate  for  life  of  the  said  E.  F.,  of  and  in  all  the  said  messuages 
^  or  tenements  and  premises,  with  their  appurtenances,  unto  the  said 
C.  D.  his  heirs  and  assigns,  or  otherwise,  as  he  or  they  shall  direct, 
free  from  all  incumbrances ;  and  the  said  G.  D.  hereby  agrees  with 
the  said  A.  B.  that  he  the  said  G.  D.,  his  heirs,  executors,  adminis- 
trators or  assigns,  shall  and  will,  on  the  execution  of  such  convey- 
ance as  aforesaid,  pay  the  said  sum  of,  &c.  unto  the  said  A.  B., 
his  executors  or  administrators. 

And  it  is  further  agreed,  by  and  between  the  said  parties,  that 
the  said  conveyance  shall  be  prepared  by  and  at  the  expense  of 
the  said  A.  B. ;  and  that  the  same  shall  be  settled  and  approved 
on  the  parts  of  the  said  A.  B.  and  the  said  C.  D.,  by  their  respec- 
tive counsel  or  solicitors ;  and  that  each  of  the  said  parties  shall 
pay  the  fees  of  his  own  counsel  or  solicitor ;  and  that  if  the  said 
conveyance  and  assurance  should  not  be  executed  before  the  said 

day  of then  this  agreement  shall  be  wholly  void  to  all 

intents  and  purposes  whatsoever,  and  the  jurisdiction  of  equity 
wholly  barred  ;  it  being  the  true  intent  and  meaning  of  the  said 
parties,  that,  in  such  event,  execution  of  this  agreement  shall  not 
be  enforced  by  any  court  of  equity,  notwithstanding  any  rule,  if 
such  there  be,  that  time  cannot  be  made  the  essence  of  a  contract, 
or,  any  other  rule  or  maxim  whatsoever  ;  and  that  the  death  of 

E.  F.  (the  tenant  Jor  life)  before  the  said day  of shall 

not,  in  any  wise  affect  this  agreement,  (A  clause  for  liquidated 
damages  may  be  added.) 

(1)  Covetiants,  provisos,  and  agreements,  which  may  be  inserted* 

(To  follow  the  covenant  to  convey,) 

Covenant  that  the  vendor,  before  the  purchase  is  completed, 
shall  not  commit  waste,  or  grant  any  new  leases. 

And  also  that  the  said  A.  B.  shall  not  nor  will,  in  the  meantime, 

(1)  It  maj  not  be  amiBS  here  to  note  that  express  covenants  and  implied 
covenants  may  exist  together  in  the  same  instrument,  provided  the  latter  are 
not  contradictory  to  the  former.  Gates  v.  CaldweU,  7  Mass.  R.  68.  See,  how 
ever,  4  Kent's  Com.  469,  (4th  Ed.) 
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cat  down  any  timber  or  trees,  or  commit  any  waste  or  spoil  what- 
soever, in  or  upon  the  premises  or  any  part  thereof,  nor  shall  or 
will  grant  any  new  leases  of  the  premises,  or  any  part  thereof,  with* 
ont  the  privity  or  consent  of  the  said  C.  D.  or  his  heirs  or  as8igns.(  1) 

Another  covenant  for  the  payment  of  the  purchase  money. 

And  the  said  C.  D.  doth  hereby  covenant  and  agree,  to  and 
with  the  said  A.  B.,  his  heirs,  executors,  and  administrators,  that 
upon  sealing  and  executing  such  conveyance  and  assurance  of  the 
said,  &c.  unto  him  and  them  as  aforesaid,  according  to  the  true  in- 
tent  of  these  presents,  he  the  said  C.  D.  his  heirs,  executors  or 
administrators,  shall  and  will  pay,  or  cause  to  sbe  paid,  unto  the 
said  A.  B.,  his  heirs,  executors,  or  administrators,  the  said  sum  of 
6oc.  in  full  for  the  purchase  of  the  said  premises.  (Or,  this  agree' 
ment  to  retain  part  to  pay  ojf  an  incumbrance,  tfc) 

And  it  is  agreed  between  the  said  parties  that  the  said  C.  D. 

shall  or  may  retain  out  of  the  said  purchase  money  the  sum  of , 

for  the  purpose  of  paying  off  the  sum  of secured  by  mort- 
gage on  the  said  premises,  given  by  the  said  A.  B.  to  E.  F.  bear- 
ing date,  &c.  when  the  said  sum  shall  become  doe  by  virtue  of  the 
said  mortgage.  (C,  Z>.  covenants  to  pay  the  residue  of  the  pur* 
chase  mioney,) 

This  agreement  may  be  inserted. 

And  it  is  agreed,  that  if  the  counsel  of  the  said  C.  D.  shall  not 
approve  of  the  title  of  the  said  A.  B.  to  the'  said  premises,  this 
agreement  shall  be  void. 

TTiis  proviso  may  be  inserted. 

Provided  always,  and  it  is  hereby  mutually  covenanted  and 
agreed,  by  and  between  the  parties  to  these  presents,  for  themselves 
and  their  respective  heirs,  in  manner  as  follows,  viz.    That  in  case 

■  !■  ■  »■■■■■  ■■  ■   ■  ■  ■—■—■■■■■■■■■■         »  ■■  — —  ■  ■    ■■         -  ■■    ■    ■  ■     I     ■!  ■MM— ^1^—   I  ■        m   ^i^i>^         I     I  ■       I  ■   ■      i*^^.^— I  »    ■   ■  ■        >^ 

(1)  In  the  abflence  of  this  coTenant,  it  Beems  that  ornamental  timber  cut 
down  by  the  seUer,  will  not  be  considered  a  case  for  compensation  to  the  pur- 
chaser, bnt  he  may  be  relieved  from  the  contnct.  Magennu  t.  FMm^  2 
MoU.  5B4 ;  3  Sogden  on  Vend.  85,  (6th  Amer.  Ed.)  Where  timber  is  blown 
down*  between  the  agreement  and  conyeyance,  it  will  belong  to  the  purchaser ; 
and  if  the  seller  cuts  down  ordinary  timber,  the  (air  price  oi  it  must  be  paid  to 
the  purchaser.  1h.  But  all  that  is  in  the  due  course  of  husbandry  may  b«  done 
by  tne  seller,  between  the  agreement  and  oonTeyance,  and  the  purchaser  is  en- 
titled to  the  benefit,  if  there  is  any,  and  must  sustain  all  losses  that  arise.  3 
8ttgden  on  Vend.  86,  (6th  Amer.  Ed.) 
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the  counsel  of  the  said  C.  D.  shall  not  approve  of  the  title  of  him 
the  said  A.  B.  to  the  said,  &c.  or  in  case  C.  D.  on  his  view  there- 
of, (he  not  having  ever  viewed  the  same)  will  not  proceed  in  the 
purchase  thereof,  and  shall  and  do  within  one  month  next  after 
the  date  hereof  give  notice  in  writing,  to  the  said  A.  B.  (or  to 

G.  H.of )  that  he  will  not  purchase  the  said,  &c.  then  and  in 

either  of  the  cases,  these  presents  shall  be  absolutely  void ;  and 
that  then  he,  the  said  A.  B.,  his  heirs,  executors  or  administrators, 
shall  and  will,  within  six  months  now  next  ensuing,  well  and  truly 
repay  or  cause  to  be  repaid  unto  the  said  C.  D.,  his  heirs,  execu- 
tors, administrators,  or  assigns,  the  said  sum  of,  &c.  so  by  him 
now  paid  as  aforesaid,  together  with  legal  interest  for  the  same 
from  henceforth  to  be  computed  until  payment  thereof. 

A  provision  in  articles  of  purchcLse^  in  case  of  the  delay  fir 
default  of  either  party, 

—  that  if  by  reason  of  any  delay,  neglect  or  default,  by  or  on 
the  part  of  the  said  G.  D.  (the  purchaser)  or  his  heirs  or  his  or 
their  counsel  or  agents,  the  said  conveyances  of  the  said  estates 
and  premises,  shall  not  be  ready  and  tendered  to  the  said  A.  B« 
(the  vendof^)  or  his  heirs,  to  be  executed  on  or  before  the  said  — - 

day  of ,  then  and  in  such  case,  the  said  C.  D.  his,  &c.  shall 

and  will  pay  and  allow  to  the  said  A.  B.  his,  &c.  interest  for  the 
said  sum  of,  &;c.  at  the  rate  of,  &;c.  to  be  computed  from  the  — > — 

day  of until  the  said,  &c.  (the  principal  sum)  shall  be  paid 

as  aforesaid ;  but  ii^  by  reason  of  any  delay,  neglect  or  default,  by 
or  on  the  part  of  the  said  A.  B.  or  any  claiming  under  him,  such 
conveyances  as  aforesaid  shall  not  be  executed  on  or  before  the 

said day  of ,  then  and  in  such  case,  no  such  interest  as 

aforesaid  shall  be  paid  or  allowed  during  the  time  of  such  delay 
of  the  said  A.  B. 

NOTE. 

In  equity,  the  estate  contracted  for  is  considered  as  belonging  to 
the  purchaser,  and  the  purchase  money  to  the  seller,  from  the  time 
named  in  the  agreement  for  the  completion  of  the  sale ;  and  aAer 
that  time,  the  vendor  will  be  considered  as  the  trustee  for  the  pur- 
chaser of  the  estate  sold,  and  the  vendee  as  the  trustee  for  the  seller 
of  the  purchase  money.  Green  v.  Smithy  1  Atk.  572 ;  Atckerley  v. 
Vernon^  10  Mod.  518.  Nor  will  the  contract  be  avoided  by  the  bank- 
ruptcy of  either  of  the  contracting  parties,  Orlehar  v,  Fletcher^  1  P. 
Wms.  737 ;  3  Ves.  jun,  255 ;  BotoUs  v.  Rogers^  6  Ves.  jun.  95,  n. ; 
Whitworth  V.  Davis^  2  Yes.  &  Bea.  545. 
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The  rents  from  that  time,  will  therefore  belong  in  equity,  to  the 
purchaser,  and  the  seller  will  be  entitled  to  claim  interest  on  the  pur- 
chase money  from  that  time,  till  the  execution  of  the  contract.  With- 
out some  stipulation  to  the  contrary,  the  purchaser  must  suffer  the 
consequences  of  casualties  affecting  the  value  of  the  estate,  happening 
after  the  agreement  is  executed,  and  before  the  contract  contained  in 
it  is  carried  into  execution.  The  purchaser  should  therefore  take  care 
that  all  buildingiB  are  insured  against  fixe.  —  See  1  Barton^s  Mod, 
Prae.9. 


An  agreement  that  if  a  good  title,  4*c.  cannot  be  made  on,  4*0. 
the  premises  shall  stand  as  security  for  the  money  paid  downy  <^c. 

It  is  hereby  further  agreed  and  declared,  by  and  between  all  the 
said  parties  to  these  presents,  and  particularly  the  said  (the  vendors) 
do  hereby  agree  and  declare,  that  in  case  they  cannot  make  a  good 
title  to,  and  execute  and  perfect  such  conveyances  and  assurances 

of  the  premises  as  aforesaid,  on  or  before  the day  of 

now  next  ensuing,  then  the  said,  &c.  and  every  part  thereof,  shall 
remain  and  be  a  security  to  the  said  (the  pttrchaser)  for  securing 
to  him,  his,  &c.  the  repayment  of  the  said  sum  of,  ^c.  now  by 

him  paid  as  aforesaid,  at  or  upon  the  said day  of now 

next  ensuing,  together  with  interest  for  the  same  after  the  rate  of, 
A^c.  from  henceforth  in  the  meantime  and  until  payment  thereof, 
which  interest  in  such  case  they  the  said,  &;c.  (the  purchasers)  do 
hereby  for  themselves,  severally  and  respectively,  and  for  their  sev- 
eral and  respective  heirs,  &c.  promise  and  agree  to  pay  accordingly, 
and  then  also,  in  such  case,  all  such  rents,  &c.  as  he  the  said  (the 
purchaser)  shall  have  received,  by  or  out  of  the  premises  as  afore- 
said, shall  be  deemed  and  allowed  by  him  in  part  of  payment  of 
the  same,  &c.  (the  principal  purchase  money)  and  interest 

That  if  the  other  parties  do  not  perform  their  covenants,  the 
purchaser  shall  not  be  obliged  to  perfornh  his. 

And  it  is  mutually  agreed  and  declared  to  be  the  true  intent  and 
meaning  of  these  presents,  that  if  it  shall  happen  that  any  of  them, 
the  said,  &c.  their  heirs,  &c.  shall  neglect  to  perform  his  or  their 
parts  of  the  covenants  and  agreements  herein  contained,  that  then, 
and  in  any  such  case,  the  said  G.  D.,  his  heirs,  executors,  and  ad- 
ministrators, or  any  of  them,  shall  not  be  hereby  obliged  to  perform 
his  and  their  covenants  herein  contained,  or  any  of  them,  but  shall, 
if  he  shall  think  fit,  be  absolutely  discharged  from  the  same. 
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Clause  far  liquidated  damages,  and  not  penalty,  for  not  per* 
forming  an  agreement. 

And  for  the  due  performance  of  the  several  agreements  herein 
contained,  on  their  respective  parts,  each  of  them,  the  said  parties, 
bindeth  himself,  his  heirs,  executors  and  administrators  unto  the 
other  of  them,  his  executors,  administrators  and  assigns,  in  the  sum 

of ,  by  way  of  liquidated  damages  for  the  non-performance  of 

such  agreements,  and  not  by  way  of  penalty,  &c. 

Trifling  errors  not  to  vacate  the  contract. 

And  further,  that  any  trifling  error  or  omission  respecting  the 
quantity  or  other  description  of  the  said  premises,  shall  not  vacate 
this  agreement,  but  in  such  case  an  abatement,  shall  be  made  out 
of  the  said  purchase  money ;  or  some  other  equivalent  shall  be 
given ;  and  in  case  the  said  parties  should  disagree  thereon,  the 
same  shall  be  referred  to  arbitration. 

Material  error  to  vacate  the  agreement 

But  nevertheless,  it  is  hereby  agreed,  that  if  the  said  A.  B. 
should  not  be  able  to  make  a  good  title  to  the  whole  of  the  said 
premises,  or  the  same  should  not  contain  one  hundred  acres,  or  in 
case  the  same  should  prove  not  to  be  situate  in,  ^c.  (or  any  other 
essential  requisite  may  be  inserted,)  then  the  said  C.  D.  shall  be 
at  liberty  to  vacate  this  agreement.(l) 


4.  An  Agreement  to  m>ake  an  assignment  of  a  lease. 

—  Whereas  J.  B.  hath  by  his  deed  indented,  dated,  &Ai.  de- 
mised unto  the  said  A.  B.  all  that,  &c.  to  have  and  to  hold  to  him 
the  said  A.  B.  his,  dec.  (reciting  the  lease)  as  by  the  said  deed 
indented  more  fully  appears.     Now  the  said  A.  B.,  for  and  in  con* 

(1)  It  is  best  to  specify  particularly  what  material  errors  shaU  vacate  the 
agreement,  because  if  they  are  left  open  to  conjecture,  it  will  very  likely  give 
rise  to  dispute  and  litigation.  *<In  equity,"  (in  the  absence  of  corenaots)  «]f 
the  error  be  not  a  fair  subject  for  compensation,  a  specific  performance  will 
be  refused,  although  the  misdescription  arose  simply  from  negligence ;  for  equity 
will  enforce  a  sale,  with  compensation  for  a  slight  unintentional  misdescrip- 
tion, although  there  is  no  such  condition,  and  wiU  not  assist  the  seller,  where 
there  is  such  a  condition,  if  the  misdescription  is  an  important  one.*'  1  Sugden 
on  Vend.  36,  (6th  Amer.  Ed.)  Where  there  is  a  supprMsio  veri  or  tuggtstio 
falsi^  on  the  part  of  either  of  the  contracting  parties,  it  will  as  a  general  rule 
be  a  good  ground  for  rescinding  the  contract.  1  Sugden  on  Vendors,  247,  (6th 
Amer.  Bd.) 
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sideration,  &c.  doth  hereby  for  himself,  d&c.  covenant,  &c.  that 

he  the  said  A.  B.  before  the day  of shall  and  will,  at 

the  costs  and  charges  of  the  said  C.  D.,  his,  ^.  by  deed  indented, 
assure,  assign,  and  grant  over  to  the  said  C.  D.  his  d&c.  the  said, 
&c.  and  all  his  estate,  right,  title,  and  demand  therein :  To  have 
and  to  hold  to  the  said  C.  D.,  his,  &c.  during  the  residue  of  the 
said  term  of  years,  then  to  come,  of,  in,  and  to  the  same,  by  virtue 
of  the  said  re^^  indenture,  and  under  the  rents,  covenants,  and 
agreements  tl||n  specified,  &c. 

NOTES. 

If  A.,  in  consideration  of  a  sum  of  money,  paid  by  B.,  covenant  to 
convey  to  B.  a  certain  undivided  part  of  what  should  come  to  A.  by 
descent,  distribution  or  devise  from  C,  such  contract  will  be  void,  as 
a  fraud  on  the  ancestor.     Boynion  v.  Hubhardj  7  Mass,  R.  1 12. 

A  contract  by  three,  to  couvey  lands  with  warranty,  is  not  com- 
plied with  by  a  conveyance  with  warranty,  by  one  of  the  three  cov- 
enantors, and  the  release  of  the  other  two.  Lawrence  v.  Parker^  ^1 
Mass.  R.  191. 

^^  A.  tenant  for  life,  remainder  to  his  children  in  fee ;  some  of  the 
childrea  have  attained  twenty-one,  and  some  are  under ;  the  father  and 
children  of  age  article  to  sell ;  the  father  should  only  covenant  that  he 
will  procure  the  children  under  age  to  convey,  if  they  shall  attain  twenty- 
one  in  his  life-time.^'     Maxims  in  Conv,  76. 


5.  Agreement  to  re-assign  certain  real  estate,  assigned  as  coir 

lateral  security^  with  special  covenants. 

Whereas  by  an  agreement  made,  dec.  by  and  between  A.  B. 
and  C.  D.  both  of,  &c.  in  6oc.  said  A.  B.  agreed  to  convey  a 
parcel  of  real  estate  to  said  C.  D.  situate,  &c.  and  more  particularly 
described  in  said  agreement,  on  the  performance  of  certain  condi- 
tions therein  specified.  And  whereas  by  an  agreement  made  on, 
&c.  in,  &c.  by  and  between  the  said  C.  D.  of  the  first  part,  and 
E.  F.  of,  &;c.  of  the  second  part,  said  E.  F.  agreed  to  erect  a 
building  on  the  land  hereinbefore  mentioned  in  consideration  that 
the  said  C.  D.  would  pay  to  the  said  E.  F.  thirty-five  hundred 
dollars,  fifteen  hundred  thereof  in  three  months  from  the  date  of 
the  said  agreement,  and  the  remainder  in  six  months  after  the  com- 
pletion of  the  said  building,  and  that  he  would  keep  the  said  build- 
ing insured  from  and  after  its  completion,  in  a  sum  not  less  than  — 
the  policy  to  be  made  payable  to  the  said  E.  F.  in  case  of  loss ; 
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juid  whereas  the  said  C.  D.  by  an  assignmeat  of  even  date  here- 
withy  has  transferred  to  the  said  E.  F.  all  the  right,  title  and  interest 
which  he  has  acquired  by  the  said  agreement,  between  himself  and 
the  said  A.  B.  to  the  real  estate  therein  mentioned,  as  collateral 
security  for  the  punctual  performance  of  the  covenants  made  with 
the  said  E.  F.  as  abovementioned. 

Now  therefore  if  the  said  C.  D.  shall  faithfully  perform  all  his 
said  covenants,  then  the  said  E.  F.  shall  re-assisjLand  set  over  all 
the  interest  in  the  premises  which  he  has  acquij^fty  the  above- 
mentioned  assignment,  to  the  said  C.  D.  his  heirs  and  assigns ;  but 
in  case  there  shall  be  default  in  payment  of  either  of  the  said  sums 
of  money,  then  the  said  E.  F.  shall  be  and  become  absolutely  pos* 
sessed  of  and  entitled  to,  all  the  rights  which  the  said  C.  D.  has  or 
had  in  the  premises,  and  this  agreement  shall  be  void  and  of  no 
effect :  Provided  nevertheless  that,  if  the  said  C.  D.  shall  within 
the  period  of  thirty  days  from  such  default,  tender  to  said  E.  F.  or 
his  assigns,  the  amount  of  money  then  due,  with  interest  from  the 
maturity  thereof,  according  to  the  said  contract,,  then  said  £.  F. 
shall  accept  the  same  and  shall  transfer  and  re-assign  the  said  pre- 
mises to  said  C.  D.  or  his  assigns  as  aforesaid. 

In  witness,  &c. 


6.  A  waiver  of  seizin  of  mortgaged  premises  entered  upon  for 

breach  of  condition. 

An  agreement  made,  &,c.  between  A.  B.  of,  &c.  of  the  first  part, 
and  C.  D.  of,  &c.  of  the  second  part. 

Whereas  the  said  C.  D.  on  the day  of in  the  year 

,  by  a  certain  deed  of  mortgage  of  that  date,  conveyed  to  the 

said  A.  B.  the  house  and  land  situate,  &c.  and  more  particularly 
described  in  said  deed  of  mortgage,  for  the  purpose  of  securing  to 
the  said  A.  B.  the  payment  of  one  thousand  dollars  with  interest ; 

and  whereas  on  the day  of in  the  year ,  entry  on 

the  premises  was  made  and  possession  taken,  by  the  said  A.  B.  for 
breach  of  condition  by  the  said  C.  D. :  — 

Now  this  agreement  witnesseth,  that  in  consideration  that  the 
said  C.  D.  hath  engaged  and  doth  hereby  engage,  that  he  will 
punctually  and  faithfully  pay  the  interest  of  the  said  one  thousand 
dollars,  and  will  keep  in  good  repair  the  premises,  and  act  in  all 
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respects  as  a  prudent  and  diligent  owner  of  the  same,  the  said  A* 
R  doth  herebya  gree  to  withdraw  and  waive  his  seizin  and  posses- 
sion of  the  premises  in  favor  of  the  said  C.  D.  without  prejudice 
however  to  his  security  under  the  said  mortgage,  so  that  the  rights 
of  the  said  A.  B.  and  of  the  said  C.  D.  shall  stand  as  if  he  had 
never  had  possession  of  the  mortgaged  premises  as  aforesaid.  (1) 
In  witness,  &c. 


7.  An  agreement  for  a  lease  of  a  house  with  the  furniture. 

Articles  of  agreement  had,  &;c,  this day  of between 

A.  B.,  &c.  of  the  one  part,  and  G.  D.,  &c.  of  the  other  part,  as 
follows :  — 

The  said  A.  B.  doth  hereby  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree,  to  and  with  the 
said  G.  D.,  his  executors  and  administrators,  that  he  the  said  A. 
B.,  his  heirs,  executors,  and  administrators,  shall  and  will,  within 

the  space  of months  now  next  ensuing  well  and  effectually 

by  indenture  demise,  lease,  set,  and  to  farm-let  unto  the  said  G. 
D.,  his  executors  and  administrators,  all  that  messuage,  &c.  to- 
gether also  with  the  use  of  all  and  singular  the  furniture,  in  and 
belonging  to  the  said  messuage  or  tenement,  mentioned  and  com- 
prised in  the  schedule  or  inventory  hereunto  annexed  and  signed 
by  the  said  A.  B. ;  to  hold  the  same  unto  the  said  G.  D.  his  ex- 
ecutors and  administrators,  for  the  term  of,  &c.  at  and  under  the 
yearly  rent  of,  &c.  clear  from  all  taxes,  rates,  and  assessments 
whatsoever  (except  the  land  tax)  the  first  payment  thereof,  to  be 
made  on,  &c.  And  it  is  hereby  agreed,  by  and  between  the  said 
parties  to  these  presents,  that  in  such  indenture  of  lease,  there  shall 
be  a  covenant  on  the  part  and  behalf  of  the  said  G.  D.,  his  heirs, 
executors,  and  administrators,  for  the  pajrment  of  the  said  yearly 
rent  accordingly ;  and  also  covenants  that  the  said  A.  B.,  his  ex- 
ecutors and  administrators,  shall  and  will,  during  the  term,  bear 
and  pay  his  and  their  full  proportion  and  share  of  the  expense  of 
cleansing  and  keeping  in  repair,  the  common  sewer  or  drain  for 
carrying  off  the  water  in,  &c.  street  aforesaid  ;  and  also  that  the 
said  G.  D.,  his  executors  and  administrators,  shall  and  will  keep 

(1)  To  be  effectual  this  should  be  acknowledged  and  recorded. 
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the  messuage  and  premises  intended  to  be  leased,  and  also  the  for^ 
niture  mentioned  and  comprised  in  the  schedule  or  inventory  here* 
unto  annexed)  during  the  said  term,  in  as  good  plight  and  condition 
as  the  same  are  now  in,  and  so  deUver  up  the  same,  together  with 
the  several  fixtures  to  the  premises  belonging,  at  the  end  or  other 
sooner  determination  of  the  said  term  (reasonable  use  and  wearing 
thereof  only  excepted :)  And  that  he  the  said  C.  D.,  his  executors 
or  administrators,  shall  not,  nor  will,  at  any  time  or  times,  during 
the  said  term  in  and  by  the  said  indenture  of  lease  intended  to  be 
demised,  remove,  or  cause  or  suffer  to  be  removed,  from  out  of  the 
said  messuage  or  tenement  and  premises,  any  of  the  furniture  or 
fixtures  affixed,  on  any  account  whatsoever :  And  further,  that  he 
the  said  C.  D.,  his  execufors  or  administrators,  shall  not,  nor  will, 
assign  or  let  the  said  premises  to  any  person  or  persons  whatsoever, 
without  the  consent  of  the  said  A.  B.,  his  executors  or  administra- 
tors, first  bad  and  obtained  under  his  or  their  hand  or  bands  in 
writing  for  that  purpose :  or  use  or  exercise,  or  permit  or  suffer  any 
person  whatsoever,  to  carry  on  or  exercise,  the  trade  or  business  of 
a  butcher,  soapmaker,  d&c.  or  any  of  them,  or  any  other  noisome 
or  offensive  trade  or  business  whatsoever,  in  or  upon  the  said  mes- 
suage or  tenement  and  premises  intended  to  be  demised,  or  any 
part  thereof;  and  also  a  proviso  for  re-entry  on  the  premises,  on 
non-payment  of  the  said  yearly  rent  by  the  space  of  twenty-one 
days  next  after  the  same  shall  become  due,  or  on  non-performance 
of  any  of  the  covenants,  to  be  contained  in  the  said  lease  on  the 
lessee's  part  to  be  performed ;  and  all  other  usual  and  reasonable 
covenants ;  and  that  there  shall  also  be  contained  in  the  said  lease 
a  covenant  on  the  part  of  the  said  A.  B.,  his  heirs,  executors,  and 
administrators,  for  the  quiet  enjoyment  of  the  said  premises  by  the 
said  C.  D.,  his  executors  and  administrators,  during  the  said  term, 
upon  payment  of  the  said  yearly  rent,  and  performance  and  ob- 
servance of  the  covenants,  in  such  lease  to  be  contained,  on  his  or 
their  parts  to  be  performed  and  kept.  And  the  said  C.  D.,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  doth  cov- 
enant, &c.  to  and  with  the  said  A.  B.  his  executors  and  adminis- 
trators, that  he  the  said  C.  D.  shall  and  will  accept  of  such  lease 
as  aforesaid,  upon  the  terms  and  conditions  above  specified,  and 
execute  a  counterpart  thereof,  and  ajso  shall  and  will,  bear  and 
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pay  the  expense  of  these  presents,  and  of  such  lease  and  counter- 
part thereof,  and  employ  such  person  as  the  said  C.  D.  shall 
direct,  to  prepare  such  lease  and  counterpart.     In  witness,  &c. 


8.  Agreement  for  the  sale  of  an  estate  by  private  cotitract. 

Articles  of  agreement,  made  this day  of between  A, 

B.  of,  &c.,  and  C.  D.  of,  &c. 

The  said  A.  B.  agrees  to  sell  the  said  C.  D.  all  that,  &c.,  with 
the  appurtenances,  for  the  sum  of,  &c.,  and  will,  on  or  before  the 

day  of next,  on  the  receipt  of  the  said  sum  of,  &c.,  at 

the  charges  of  the  said  0.  D.,  execute  a  proper  conveyance  there- 
of, with  a  covenant  of  general  warranty  and  against  incumbran- 
ces  to  the  said  C.  D.  and  his  heirs  and  assigns. 

And  the  said  C.  D.  agrees,  that,  on  the  execution  of  such  con- 
veyance, he  will  pay  the  said  sum  of,  &c.  to  the  said  A.  B.  or 
his  assigns. 

And  it  is  further  agreed,  that  the  conveyance  shall  be  prepared, 
by  and  at  the  expense  of  the  said  C.  D.,  to  the  approbation  of  the 
respective  counsel  of  the  said  A.  B.  and  C.  D.,  and  that  all  taxes 
and  outgoings  in  respect  of  the  premises  in  the  meantime,  shall  be 
paid  by  the  said  A.  B.     And  it  is  agreed,  that  the  said  G.  D.  shall 

receive  the  rents  and  profits  of  the  premises,  from next,  to  his 

proper  use.  And  it  is  agreed,  that  if  the  said  conveyance  shall 
not  be  executed,  and  the  purchase  money  paid,  on  or  before  the 

day  of ,then  the  said  C.  D.  shall  pay  interest  for  the 

same,  from  the  same  day,  unto  the  said  A.  B.  after  the  rate  of 

per  cent,  per  annum.     In  witness,  &c. 


9.  An  agreement  to  he  signed  by  an  auctioneer ,  after  a  salt  by 

andion. 

I  hereby  acknowledge,  that  C.  D.  has  been  this  day  declared 
the  highest  bidder  and  purchaser  of  (describe  the  real  estate)  at 

the  sum  of ;  and  that  he  has  paid  into  my  hands  the  sum  of 

'  ""  as  a  deposit,  and  in  part  payment  of  the  purchase  money ; 
and  I  hereby  agree,  that  the  vendor  shall  in  all  respects  fuIlSl  the 
conditions  of  sale.*    Witness  my  hand,  (fcc. 

*It  would  be  weU  to  hftve  the  conditions  of  sale  annexed,  and  refer  to  them  by 
saying,  keretmto  amnexed. 

5 


22  AGREEMENTS. 

10.  An  agreement  to  be  signed  by  the  purchaser  after  a  sale  by 

auction. 

I  hereby  acknowledge,  that  I  have  this  day.  purchased  by  public 

auction,  all  that  (describe  the  estate)  for  the  sum  of ;  and 

have  paid  into  the  hands  of the  sum  of as  a  deposit 

and  in  part  payment  of  the  said  purchase  money ;  and  I  hereby 

agree  to  pay  the  remaining  sura  of unto  (the  vendor)  at 

on  or  before  the day  of ;  and  in  all  other  respects, 

on  my  part,  to  fulfil  the  annexed  conditions  of  sale.     Witness 
my  hand,  this day  of &c.  &c.  (1) 


11,  Conditions  of  sale  of  a  freehold  estate  by  auction  where 
the  title  is  not  investigated  before  the  sale. 

1.  That  the  highest  bidder  shall  be  the  purchaser  ;  and  if  any 
dispute  arise  between  two  or  more  bidders,  the  premises  shall  im- 
mediately be  put  up  again. 

2.  That  no  person  shall  advance  less  than  $ at  each  bid- 
ding, or  retract  bis  or  her  bidding, 

3.  That,  immediately  after  the  sale,  the  purchaser  shall  pay  to 
the  auctioneer,  a  moiety  of  the  auction  duty  and  a  deposit  of 
twenty  per  cent  on  the  amount  of  the  purchase  money,  and  sign 

an  agreement  for  payment  of  the  remainder  on  or  before  the 

day  of next ;  and  if,  from  any  cause  whatsoever,  the  purchase 

should  not  then  be  completed,  the  purchaser  shall  pay  interest  at 
the  rate  of per  cent,  per  annwm  on  the  remainder  of  the  pur- 
chase money  from  that  time,  until  the  purchase  shall  be  complet- 
ed, without  prejudice  however  to  the  vendor's  right,  under  the 
last  condition,  to  resell  the  estate,  if  he  shall  think  fit. 

4.  That  the  vendor  shall  deduce  a  good  title  to  the  premises 
sold,  but  the  expenses  of  all  attested  copies  of  deeds  and  cov- 
enants for  the  production  of  the  same,  that  shall  be  required,  shall 
be  borne  by  the  purchaser. 

5.  That  if  a  valid  objection  shall  be  made  to  the  title,  within 


(1)  It  is  not  necessary  to  satisfy  the  statute  of  frauds  that  the  name  of  the 
principal  be  inserted ;  but  only  that  the  name  of  the  actual  bidder,  although  an 
agent,  be  put  down.  White  v.  Proctor,  4  Taunt.  209 ;  Ksmoorthy  v.  Schojkidy  2 
Barn.  &  Cress.  946.  If  but  the  initials  of  the  name  appear,  this  may  be  sufficient. 
Philimore  v.  Barry f  Campb.  Ca.  513. 
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one  calendar  month  after  the  delivery  of  the  abstract,  the  vendor 
shall  be  at  liberty  to  rescind  the  contract  on  returning  to  the  pur- 
chaser his  deposit  (without  interest)  and  his  moiety  of  the  auction 
duty,  in  full  satisfaction  of  the  claims  of  such  purchaser ;  but  all 
objections  to  the  title  not  made  within  the  period  aforesaid,  shall 
be  considered  as  waived. 

6.  That  the  purchaser  shall  have  a  proper  conveyance,  at  his 
own  expense,  according  to  the  third  condition.  ( 1 ) 

7.  That  the  auction  duty  shall  be  paid  by- the  vendor  and  pur- 
chaser, in  equal  proportions,  immediately  after  the  sale. 

8.  That,  if  any  mistake  be  made  in  the  description  of  the  pro- 
perty, or  of  the  vendor's  interest  therein,  such  mistakes  shall  not 
annul  the  sale ;  but  a  compensation  or  equivalent  shall  be  given  by 
the  vendor  or  the  purchaser,  as  the  case  may  require,  such  com- 
pensation or  equivalent  to  be  settled  by  two  referees,  or  their  um- 
pire ;  one  referee  to  be  nominated  in  writing  by  each  party  within 
one  month  after  the  discovery  of  such  error,  and  notice  thereof 
given  to  the  other  party ;  and  in  case  either  party  shall  neglect  or 
refuse  to  nominate  a  referee  within  the  said  time,  the  referee  of 
the  other  party  may  proceed  alone. 

Lastly ;  That  if  the  purchaser  shall  neglect  or  fail  to  comply 
with  the  above  conditions,  his  or  her  deposit  money  shall  be  ac- 
tually forfeited  to  the  vendor,  who  shall  be  at  liberty  to  resell  the 
estate,  with  or  without  notice,  either  by  public  auction  or  private 
contract,  and  the  deficiency  (if  any)  occasioned  by  such  second 
saR,  together  with  all  expenses  attending  the  same,  shall  imme- 
diately after  the  resale,  be  made  good  by  the  defaulter  or  default- 
ers at  this  present  sale,  and  in  case  of  the  non-payment  of  the 
same,  the  whole  thereof  shall  be  recoverable  by  the  vendor,  as 
and  for  liquidated  damages,  without  previously  tendering  any  con- 
veyance to  the  purchaser. 


12.  An  agreement  between  several  to  purchase  aw  estate  ;  each  to 
pay  his  proportion  of  the  purchase  money  and  charges,  4*c. 

Whereas  it  has  been  proposed  that  we,  A.  B.  of,  &c.  yeoman, 

N  I  ■'  '      '      ' ' 1  ■ 

(1)  Where  the  purchaser  is  expressly  required  to  prepare  the  conveyance, 
yet  if  the  tide  proves  to  be  bad,  and  the  purchaser  has  paid  a  deposit,  he  may 
recover  it  back  without  tendering  a  conveyance.  Seward  y.  WUlock,  6  East,  19d ; 
2  Sugden  on  Vendors,  37,  (6th  Amer.  Ed.) 
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and  C.  IX,  of,  ^.c.  husbandman,  and  E.  F.  of,  &c.  bkcksmitli,  or 
some  one  of  us,  shall  purchase  all  that  parcel  of  land,  situate  in, 
&c.  &c.  in  the  occupation  of  G.  H.  of,  &c.  Esquire ;  Now  we 
severally  agree  with  each  other,  ih€U  if  any  one  or  more  of  us, 
shall  purchase  the  said  parcel  of  land,  that  the  others  or  other  of 
us,  will  pay  our  respective  proportion  or  proportions  of  such  pur- 
chase money,  and  that  all  charges  and  expenses  relating  thereto, 
shall  be  borne  by  us  in  equal  proportions,  and  that  such  purchase 
shall  be  for  the  joint  and  equal  benefit  of  us  all ;  provided,  that 
the  purchase  money  for  the  said  parcel  of  land,  &,c»  do  not  exceed 

ten  thousand  dollars.     Witness  our  hands  and  seals  this day 

of,  &c. 


13.  An  agreement  in  articles  of  purchase,  as  to  the  time  of  re- 
ceiving possession. 

And  it  is  agreed  between  the  said  parties,  that  the  said  B.  shall 

be  let  into  possession  of  the  premises  on  or  before  the day  of 

next ;  but  that  all  arrears  of  rent  and  other  profits,  arising 

from  the  said  premises,  which  shall  at  that  time  be  due  or  payable, 
shall  belong  to  the  said  A.,  his  heirs  or  assigns,  and  that  he  and 
they  shall  have  full  liberty  to  receive  the  same. ' 


14,  —  An  Agreement  to  permit  the  continuance  of  an  obstruction 

to  ancient  lights. 

Articles  of  agreement,  made,  &c.  the day  of ,  be- 
tween A.  B.  of,  &c.  of  the  one  part,  and  C.  D.  of,  &c.,  of  ^he 
other  part. 

Whereas  there  are  two  ancient  window  lights  on  the  south  side 
of  the  dwellinghouse  of  the  said  A.  B.,  situate  at,  &c.  aforesaid, 
and  which  window  lights  have  been  totally  obstructed,  by  a  dwel- 
linghouse, which  the  said  R.  S.  hath  lately  erected  upon  his  lands 
adjoining  thereto  ]  it  hath  been  agreed  between  the  said  A.  B.  and 
the  said  R.  S.,  for  the  purpose  of  preventing  disputes  between  the 
owners  and  occupiers  of  the  said  two  dwellinghouses,  in  manner 
following,  that  is  to  say :  First,  the  said  R.  S.  admits  and  declares, 
that  the  said  A.  B.  was  well  entitled  to  the  said  window  lights, 
and  that  the  said  A.  B.  vohmtarily  and  from  motives  of  friendship 
and  good  neighborhood,  agreed  that  the  said  R.  S.  might  obstruct 
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them  as  before  mentioned  :  And  secondly,  the  said  A.  B.  on  his 
part,  agrees  that  the  said  window  lights  shall  and  may  forever  re- 
main obstructed  as  before  mentioned  ;  and  he  hereby  releases  to 
the  said  R.  S.,  his  heirs  and  assigns,  all  actions,  suits,  claims,  and 
demands  whatsoever,  on  account  thereof.    In  witness,  &c. 


(1 )  13.  Agreement  for  the  purchase  of  growing  timber. 

Articles  of  agreement,  ^c. 

First ;  the  said  A.  (the  seller)  in  consideration,  &c.,  to  be  paid 
by  the  said  B.  (the  buyer)  in  manner  hereinafter  mentioned,  and 
of  the  covenants  and  agreements  hereinafter  contained,  and  which 
by  the  said  B.  his  executors,  &c.,  are  to  be  observed  and  per- 
formed, doth  hereby  grant,  bargain  and  sell  unto  the  said  B.  his, 
&c.  all  and  singular  the  timber  trees,  and  other  trees  hereinafter 
mentioned,  being  all  set  out  and  marked  for  sale,  and  standing  in 

the  several  places  hereinafter  mentioned  (that  is  to  say,) 

hundred  oak  trees  marked  with  the  letter  (S)  together  with  the 
boughs,  lops,  tops  and  bark  thereof,  &c.  S&Q.  all  standing,  growing, 

and  being  upon  the  demesne  lands  called ,  and  which  are 

now  in  the  possession  of  C.  D. 

Together  with  full  hberty  and  authority,  for  the  said  B.  his  ser- 
vants, agents  and  workmen,  to  fell  the  said  trees  at  all  reasonable 
and  convenient  times,  and  to  lay  and  place  the  bark  of  the  oak 
trees  in  convenient  parts  of  the  premises  to  dry  ;  And  the  said  trees 
and  wood,  witlj  the  bark  of  the  oaks,  and  the  boughs,  lops  and 
tops  of  the  whole  of  the  said  trees  to  draw,  remove  and  carry  off, 
and  take  away  in  shares  in  and  by  the  most  usual  and  convenient 

ways  and  parcels,  at  any  time  on  or  before  the day  of 

•  next.  And  also  free  liberty  and  authority  to  and  for  the  said  B, 
his  executors,  &c.,  and  his  and  their  servants,  agents  and  workmen, 
and  other  person  and  persons,  to  whom  they  shall  sell  and  retail 
the  said  timber  and  wood,  or  any  part  thereof,  to  dig  sawpits,  and 
break  up  and  saw  the  said  timber  in  proper  and  convenient  parts 
of  the  said  premises,  in  and  upon  which,  the  said  timber  and  wood 
stands  and  grows,  at  any  time  before  the  said day  of 

(1)  Growing  timber  is  on  interest  in  the  realty  within  the  Statute  of  Frauds 
and  a  contract  for  the  sale  of  the  same  must  be  in  writing.  1  Sugden  on  Vend. 
p.  108,  (6th  Amer.  £d.) 
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next,  without  paying  or  making  any  satisfaction  to  the  said  A., 
his  heirs,  or  assigns,  or  under-tenants. 

And  the  said  B.  in  consideration  of  the  premises,  and  the  bar- 
gain and  sale  of  the  said  trees  and  bark,  made  to  him  as  aforesaid, 
doth  for  himself,  his  heirs,  &c.  covenant  and  agree  with  the  said 
A.  his  executors,  &c.  by  these  presents,  that  he,  the  said  B.,  his 
heirs,  &c.  shall  and  will  pay  to  the  said  A.,  his  executors,  &c.  the 

sum  hf  $ in  manner  following,  that  is  to  say,  &c.  &c.    And 

also,  that  he  the  said  B.  his  executors,  &c.  shall  and  will  fell,  hew 
and  cut  down  the  said  oak  trees  and  others,  and  every  of  them, 
and  remove  and  take  away  the  same,  with  the  boughs,  &c.  there- 
of, within  the  time  before  limited  and  agreed  on  for  that  purpose, 
and  according  to  the  true  intent  and  meaning  of  these  presents  ; 

And  also  shall  and  will,  within  one  month  next  after  the  said 

day  of next,  at  his  and  their  own  costs  and  charges,  fill  up 

all  such  sawpits  as  shall  for  the  purposes  aforesaid,  have  been 
made  by  him  or  his  servants,  on  any  of  the  said  lands ;  agd^aiso 
fence,  amend  and  repair  all  the  hedges  and  fences  in  and  about 
the  said  lands,  in  all  such  places  as  shall  be  broken,  or  otherwi^ 
damaged  or  destroyed,  in  felling,  hewing  or  carrying  away  the 
said  timber,  on  being  allowed  by  the  said  A.  hedgewood  for  that 
purpose.  (A  clause  for  submitting  disputes  to  arbitration^  may 
he  added,  at  discretion.)     In  witness,  ifc. 


II. COPARTNERSHIP-AGREEMENTS. 

"  At  the  common  law,  no  particular  forms  or  solemnities  are  required 
to  constitute  a  partnership  between  the  parties.  It  is  sufficient,  that  it 
is  formed  by  the  voluntary  consent  of  the  parties,  whether  that  be  ex- 
press or  implied  ;  whether  it  be  by  written  articles,  or  by  unsolemn 
writings  ;  or  whether  it  be  by  tacit  approbation,  or  by  parol  contract,  or 
even  by  mere  acts."     Story  on  Partnership,  §  86. 

By  Rev.  Stat,  of  Mass.  ch.  34,  Limited  Partnerships  may  be  formed 
in  which  the  special  partners  though  contributing  to  the  general  stock 
and  receiving  a  share  of  the  profits,  will  not  be  personally  liable  for  the 
debts  of  the  firm.  In  order  to  this,  the  partners  must  sign  a  certificate, 
containing  the  firm  name,  the  names  and  residences  of  all  the  partners, 
distinguishing  the  general  ^nd  special,  the  amount  of  capital,  which  each 
has  contributed,  the  nature  of  the  business,  the  time  when  it  is  to  com- 
mence and  when  to  terminate.  This  certificate  must  be  recorded  in  the 
county  where  the  business  is  to  be  carried  on,  after  being  acknowledged 
before  a  justice  of  the  peace.  And  where  the  business  is  carried  on  in 
several   counties,  it  must  be  recorded  in  each.     If  there  is  any  false 
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statement  contained  in  the  certificate^  all  will  be  liable  as  general  part- 
ners. The  names  of  the  special  partners  must  not  appear  at  large,  or 
by  the  word  Company,  or  in  any  other  manner.  And  during  the  con- 
tinuance of  the  partnership,  the  capital  stock,  as  stated  in  the  certificate, 
must  not  be  reduced.  ^ 

Ck)urts  of  Equity  will  in  some  cases  entertain  bills  for  specific  per- 
formance of  the  articles.  But  where  the  partnership  is  to  continue  only 
during  the  pleasure  of  its  members,  it  wou^d  evidently  be  of  no  effect. 
Story  on  Part.  <§  189. 


1.  Articles  of  copartnership  between  two  tradesmen. 

Articles  of  agreement  had,  made,  concluded,  and  agreed  upon 

this day  of A.  D.,  &c.  between  A.  B.  of,   &c.  trader, 

and  C.  D.  of,  &c.  trader. 

First  of  all,  the  said  A.  B.  and  C.  D.  have  agreed,  and  by 
these  presents  do  agree,  to  become  copartners  together  in  the  art  or 
trade  of,  &c.>indall  things  thereto  belonging,  and  also,  in  buying, 
selling,  vending,  and  retailing  all  sorts  of  wares,  goods,  and  com- 
modities belonging  to  the  said  trade  of,  &c.  which  said  copartner- 
ship, it  is  agreed,  shall  continue  from,  &c.  for  and  during,  and  unto 

the  full  end  and  term  of years,  from  thence  next  ensuing,  and 

fully  to  be  complete  and  ended.  And  to  that  end  and  purpose  he 
the  said  A.  B.  hath  the  day  of  date  of  these  presents,  delivered  in 
as  stock,  the  sum  of,  &c.  and  the  said  C.  D.  the  sum  of,  Sec,  to 
be  used,  laid  out,  and  employed,  in  common  trade  between  them, 
for  the  management  of  the  said  trade  of,  &c,  to  their  utmost  benefit 
and  advantage.  -**And  it  is  hereby  agreed  between  the  said  parties, 
and  the  said  copartners,  each  for  himself  respectively,  and  for  his 
own  particular  part,  and  for  his  executors  and  administrators,  doth 
covenant,  promise,  and  agree,  to  and  with  the  other  of  them,  his 
executors  and  administrators,  by  these  presents,  in  manner  and  form 
fullowing,  (that  is  to  say,)  that  they  the  said  copartners  shall  not 
nor  will,  at  any  time  hereafter,  use,  exercise,  or  follow  the  trade  of, 
&c.  aforesaid,  or  any  other  trade  whatsoever  during  the  said  term, 
to  their  private  benefit  and  advantage  ;( I )  but  shall  and  will,  from 
time  to  time,  and  at  all  times,  during  the  said  term,  (if  they  shall 
so  long  live,)  do  their  and  each  of  their  best  and  utmost  endeavors, 


(1)  The  law  implies  that  no  partner  shall  engage  in  any  business  for  liis  pri- 
vate benefit,  which  will  deprive  the  firm  of  his  industry,  skill  or  capital.  Story 
on  Fartnersbip,  {177. 
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in  and  by  all  means  possible,  to  the  utmost  of  their  skill  and  power, 
for  their  joint  interest,  profit,  benefit,  and  advantage,  and  truly  em- 
ploy, buy,  sell,  and  merchandise  with  the  stock  aforesaid,  and  the 
increase  thereof  in  the  trade  of,  &c.  aforesaid,  without  any  sinister 
intentions  or  fraudulent  endeavors  whatsoever.  And  also  that  they 
the  said  copartners  shall  and  will,  from  time  to  time,  at  all  timea 
hereafter,  during  the  said  term,  pay,  bear,  and  discharge,  equally 
between  them,  the  rent  of  the  shop,  which  they  the  said  copartners 
shall  rent  or  hire,  for  the  joint  exercising  or  managing  of  the  trade 
aforesaid.  And  that  all  such  gain,  profit,  and  increase,  as  shall 
come,  grow,  or  arise,  for  or  by  reason  of  the  said  trade,  or  joint 
business  as  aforesaid,  shall  be  from  time  to  time,  during  the  said 
term,  equally  and  proportionably  divided  between  them  the  said 
copartners,  share  and  share  alike.  And  also  that  all  such  losses  as 
shall  happen  in  the  said  joint  trade,  by  bad  debts,  ill  commodities, 
or  otherwise  without  fraud  or  covin,  shall  be  paid  and  borne  equally 
and  proportionably  between  them.  And  further,  it  is  agreed  by 
and  between  the  said  copartners,  that  there  shall  be  had  and  kept 
from  time  to  time,  and  at  all  times  during  the  said  term  and  joint 
business  and  copartnership  together  as  aforesaid,  perfect,  just,  and 
true  books  of  accounts,  wherein  each  of  the  said  copartners  shall 
duly  enter  and  set  down,  as  well  all  money  by  him  received,  paid, 
expended,  and  laid  out,  in  and  about  the  management  of  the  said 
trade,  as  also  all  wares,  goods,  commodities,  and  merchandises,  by 
them  or  either  of  them  bought  and  sold  by  reason  or  means  or  upou 
account  of  the  said  copartnership,  and  all  other  matters  and  things 
whatsoever,  to  the  said  joint  trade,  and  the  management  thereof  in 
any  wise  belonging  or  appertaining,  (which  said  books  shall  be  used 
in  common  between  the  said  copartners,  so  that  either  of  them  may 
have  free  access  thereto  without  any  interruption  of  the  other,)  ( I ) 
And  also  that  they  the  said  copartners,  once  in  three  months, 
or  oftener  if  need  shall  require,  upon  the  reasonable  request  of  one 
of  them,  shall  make,  yield,  and  render,  each  to  the  other,  or  to 
the  executors  or  administrators  of  the  other,  a  true,  just,  and  jjer- 
fect  account  of  all.profits  and  increase,  by  them  or  either  of  them 

made,  and  of  all  losses  by  them  or  either  of  them  sustained,  and 

■" — ■ ^ . 

(1)  This  the  law  obliges  the  partners  to  do,  in  the  absence  of  any  stipulation  in 
the  articles.    Story  on  Partnersnip,  }  181. 
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also  of  all  payments,  receipts,  and  disbursements  whatsoever,  by 
them  or  either  of  them  made  or  received,  and  of  all  other  things 
by  them  or  either  of  them  acted,  done,  or  suffered  in  the  said  co- 
partnership and  joint  business  as  aforesaid ;  and  the  same  account 
being  so  made,  shall  and  will  clear,  adjust,  pay,  and  deliver,  each 
unto  the  other,  at  the  time  of  making  such  account,  their  equal 
shares  of  the  profits  so  made  as  aforesaid  ;  and  at  the  end  of  the 
said  term  of,  &c.  or  other  sooner  determination  of  these  presents 
(be  it  by  the  death  of  one  of  the  said  partners  or  otherwise,)  they 
the  said  copartners,  each  to  the  other,  or  in  case  of  the  death  of 
either  of  them,  the  surviving  party  to  the  executors  or  administra- 
tors of  the  party  deceased,  shall  and  will  make  a  true,  just,  and 
final  account  of  all  things  as  aforesaid,  and  divide  the  profits  afore- 
said, and  in  all  things  well  and  truly  adjust  the  same,  and  that  also 
upon  the  making  of  such  final  account,  all  and  every  the  stock  and 
stocks,  as  well  as  the  gains  and  increase  thereof,  which  shall  appear 
to  be  remaining,  whether  consisting  of  money,  wares,  debts,  &c. 
shall  be  equally  parted  and  divided  between  them  the  said  copart- 
ners, their  executors,  or  administrators,  share  and  share  alike.  In 
witness,  &c. 

Various  covenants  and  clauses  which  may  be  introduced  in  ar^ 
tides  of  copartnership  according  to  circumstances. 

^  Not  to  trust  any  one^  whom  the  copartner  shall  forbid. 

And  that  neither  of  the  said  parties  shall  sell  or  credit  any  goods      . 
or  merchandise  belonging  to  the  said  joint  trade,  or  to  any  person  v 
or  persons,  after  notice  in  writing  from  the  other  of  the  said  parties, 
that  such  person  or  persons  are  not  to  be  credited  or  trusted. 

^  Not  to  release  any  debt  without  consent,  tfc. 

And  that  neither  of  the  said  parties,  shall,  without  the  consent  of 
the  other,  release  or  compound  any  debt  or  demand,  due  or  coming 
to  them  on  account  of  their  said  copartnership,  except  for  so  much      ^ 
as  shall  actually  be  received,  and  brought*  into  the  stock  or  cash 
account  of  the  said  partnership. 

yNot  to  be  bound  or  indorse  bills j  9fc.  for  any  one  without  con-- 
setitj  ^*c. 

And  that  neither  of  the  said  parties  shall,  during  this  copartner- 
ship, withouj  the  consent  of  the  other,  enter  into  any  deed,  cove-    ^. 
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nanty  bond  or  judgment,  or  become  bound  as  bail  or  surety,  (1)  or 
give  any  note,  or  accept  or  endorse  any  bill  of  exchange  for  him* 
self  and  partner,  without  the  consent  of  the  other  first  had  and 
obtained,  with  or  for  any  person  whatsoever. 

'^  Neither  party  to  assign  his  interest^  Sfc. 

And  it  is  agreed  between  the  said  parties,  that  neither  of  the 
said  parties  shall,  without  the  consent  of  the  other  obtained  in 
writing,  seR  or  assign,  his  share  or  interest  in  the  said  joint  trade, 
to  any  person  or  persons,  whatsoever.  (2) 

Principal  clerk  to  he  receiver  general^  f^'^c, 

—  That  the  principal  clerk  for  the  time  being  shall  be  the  gen- 
eral receiver  of  all  the  money,  belonging  to  the  said  joint  trade, 
and  shall  thereout  pay  all  demands  ordered  by  the  said  parties, 
and  shall  from  time  to  time  pay  the  surplus  cash  to  such  banker, 

as  the  said  partners  shall  nominate. 

• 

Parties  to  draw  quarterly^  fyc.  Sfc, 

—  That  it  shall  be  lawful  for  each  of  them  to  take  out  of  the 
•cash  of  the  joint  stock,  the  sura  of quarterly,  to  his  own  use, 

the  same  to  be  charged  on  account,  and  neither  of  them  shall  take 
any  further  sum  for  his  own  separate  use,  without  the  consent  of 
the  other  in  writing  j  and  any  such  further  sum,  taken  with  such 

consent,  shall  draw  interest  after  the  rate  of per  cent.,  and 

shall  be  payable  together  with  the  interest  due,  within days 

after  notice  in  writing  given  by  the  other  of  the  said  parties. 

(1)  It  is  very  wdl  settled  that  one  partner  cannot  bind  the  others  by  a  deed 
or  any  writing  under  seal,  no  matter  what  its  object,  without  he  has  authority 
from  the  other  partners  under  their  seals  to  do  so.  Story  on  Part  \  117.  There 
are  two  cases  now  however  in  wh\ch  the  strictness  of  the  (^d  common  law 
rule  id  relaxed ;  and  it  seems  to  be  considered  now  competent  for  one  partner 
to  bind  the  others  by  a  sealed  instrument,  if  the  act,  done  by  an  unsealed  in- 
strument, would  have  been  "v^dthin  the  scope  of  the  partnership  business.  And 
also  that  a  piicn-  authority,  on  a  subsequent  ratification,  though  not  xmder  seal, 
will  be  sufficient  to  render  the  sealed  instnmient  valid.  Story  on  Part.  §  122, 
and  cases  there  cited. 

(2)  Where  there  is  a  right  reserved  to  either  partner  to  assign  his  interest 
in  the  partnership,  if  he  abuses  it  by  assigning  to  an  incompetent  person,  from 
whatever  cause,  a  Court  of  Equity  might  interfere  by  injunction.  Story  on  Part. 
§  183,  n.  2.  An  involuntary  assignment  by  operation  of  law,  works  a  dissolu- 
tion,   ib.  {311. 
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Other  special  clauses  that  may  be-  inserted  in  Articles  of  Co- 

partnership. 

That  the  voice  of  the  majonty  of  the  partners  shall  hind  the 
whole. 

That  in  all  matters  respecting  the  general  transactions  of  the 
partnership,  and  the  management  of  the  business,  the  wish  and 
opinion  of  any  three  (the  number  making  a  majority)  of  the 
partners,  shall  govern  and  be  binding  on  the  other  parlners.(l) 

That  upon  the  decease  of  one  of  the  copartners^  t/ie  partner^ 
ship  shall  subsist  between  the  survivors. 

That  in  case  of  the  decease  of  any  one  of  the  said  partners 

before  the  expiration  of  the  said  term  of ,  the  said  partnership 

shall  cease  and  be  dissolved  as  to  such  partner  only  ;  and  the  said 
joint  trade  or  business,  shall  or  may  be  carried  on  and  conducted 
by  the  surviving  partners,  for  all  the  residue  of  the  said  period  of 

,  upon  the  same  terms  and  conditions,  and  subject  to  the  same 

stipulations  (so  far  as  circumstances  will  permit)  as  are  herein  con- 
tained. And  the  said  surviving  partners  shall  be  respectively  in- 
terested in  the  share  of  the  partner  so  dying  as  aforesaid  in  the 
said  joint  trade  or  business,  and  the  profits  to  arise  therefrom,  in 
the  same  relative  proportions  in  which  they  are  interested  in  the 
other  or  remaining  shares  of  the  said  partnership ;  And  that  with- 
in   days  after  the  share  of  the  said  deceased  partner  in  the  capital 

of  the  said  concern  shall  be  withdrawn  from  or  taken  out  of  the 
said  joint  trade,  pursuant  to  the  stipulation  in  that  behalf  herein- 
after contained,  the  same  shall  be  replaced  by  the  surviving  part- 
ners in  the  same  proportions  in  which  they  respectively  are  to  be 
interested  in  the  profits  arising  from  the  said  share  as  aforesaid. 

Power  given  to  a  partner  abroad ^  to  admit  a  third  person  into 
the  partrtership. 

That,  in  case  the  said  A.  should  think  it  prudent  to  admit  a 
partner  into  the  said  partnership  concern  generally,  or  into  the 
branch  of  the  said  concern,  but  not  further  or  otherwise,  he 

(1)  The  general  rule  is,  in  the  absence  of  any  stipulation  to  the  contrary,  that 
each  partner,  no  matter  what  his  interest  in  the  stock,  has  an  equal  voice  with 
the  others,  and  the  necessary  consequence  of  this  rule  is,  that  the  majority  must 
govern.  Story  on  Fart.  §  123.  TJiey  must  act  bona  fide  however,  and  the  minori- 
ty have  the  right  to  be  consulted,    ib. 
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shall  be  at  liberty  to  do  so  ;  -but  that  such  party  so  to  be  admitted^ 
as  a  partner,  shall  be  in  every  respect  bound  by  all  the  stipulations^ 
agreements,  and  provisions  herein  contained,  as  if  he  had  been  a 
party  hereto,  so  far  as  the  same  are  or  may  be  applicable,  and 
except  as  to  the  proportion  of  his  share  and  interest  in  the  gains 
and  profits  thereof:  and  the  partner  so  admitted  shall,  when 
thereunto  required  by  any  or  either  of  the  said  partners,  at  his  own 
expense,  enter  into  a  covenant  to  perform  and  observe  all  and 
every  the  stipulations,  agreements  and  provisions  herein  contained. 

No  part  of  the  profits  to  be  drawn  out  until  the  capital  amounts 
to 

That  neither  of  the  said  parties  shall  draw  out  any  part  of  the 
profits  of  the  said  concern,  without  the  consent  in  writing  of  the 

others  of  them,  until  the  capital  shall  exceed  the  sum  of  $ , 

which  sum  of  $ shall  be  set  apart  daring  the  term  of  the 

said  copartnership  as  a  joint  capital  for  the  purposes  of  the  said 
concern  ;  but  when  the  capital  shall  exceed   the   said  sum  of 

$ ,  then  either  party  shall  be  at  liberty  to  draw  out  the  whole 

or  any  part  of  his  share  of  gain  or  profit  appearing  to  his  credit, 
but  so  as  to  leave  a  capital  of  at  least  $ ,  for  the  general  pur- 
poses of  the  concern. 

Power  to  either  partner  to  determine  the  partnership  on  cer- 
tain acts  by  the  othei\ 

* 

That,  if  either  of  the  said  parties  shall  be  declared  a  bank- 
rupt (1)  (though  the  commission  shall  afterwards  be  superseded) 
or  shall  file  any  petition  for  the  purpose  of  taking  the  benefit 
of  any  insolvent  debtor's  act,  or  shall  enter  into  any  general 
composition  with  his  creditors,  or  the  greater  part  in  value  there- 
of, or  shall  for  his  own  use,  or  for  any  other  purpose  than  the 
immediate  use  of  the  concern,  draw,  accept,  or  endorse  any  bill 
or  bills  of  exchange,  or  promissory  note  or  notes,  in  the  name 
of  the  firm,  or  shall  suffer  his  share  of  the  partnership  effects  to 
be  attached  or  taken  in  execution,  for  any  private  debt,  it  shall 
be  lawful  for  the  other  of  them  at  anytime  within days  after 

»«■  ■    ■  '  *    — ~'  ■■■■>  ^11^  I  IMIIllM  ■■  .  II  ■■■^■■M  ■     -     ■    -  ■■  ■ — .^ 

(1)  Bankruptcy  of  itself  produces  a  dissolution  of  the  partnership,  as  also  in- 
solvency. Story  on  Fart.  §  313.  The  dissolution  relates  back  from  the  declaration 
of  the  bankruptcy  under  the  commission,  and  attaches  to  the  first  act  of  bank- 
ruptcy,   ib.  }  314. 
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the  same  shall  have  come  to  his  knowledge,  to  give  to  the  party 
so  acting,  notice  in  writing,  by  leaving  the  same  at  his  last  place 
of  abode,  announcing  a  dissolution  of  the  said  copartnership ;  and 
thereupon  the  said  copartnership  shall  determine,  in  the  same 
manner  as  if  the  whole  of  the  said  term  had  expired ;  and  the 
party  giving  such  notice,  shall  be  at  liberty  to  insert  a  notice  of 

such  dissolution,  in Gazette,  and  any  other  public  papers 

or  paper  whatsoever,  and  as  the  attorney  of  the  other  party,  to  sub- 
scribe and  aiBx  the  name  of  the  said  other  party,  as  well  as  his 
own,  to  any  such  notice ;  and  the  said  authority  hereby  given  for 
that  purpose,  the  parties  hereto,  respectively  agree,  that  they  will 
not  revoke,  or  attempt  to  revoke,  whether  such  authority  be,  in  its 
nature,  revocable  or  not. 

(Any  other  causes  of  dissolution  may  be  inserted  at  discretion.) 

On  a  dissolution  of  copartnership^  the  retiring  partner  cove- 
nants  not  to  carry  on  the  trade,  or  disclose  secrets j  tfc. 

—  And  in  consideration  of  the  premises,  the  said  A.  for  himself, 
&c.,  covenants  with  the  said  B.  his  executors,  &c.  that  he  the  said 
A.  shall  not  nor  will  at  any  lime  or  times  hereafter,  either  alone,  or 
jointly  with,  or  as  agent  for  any  person  or  persons  whomso- 
ever either  directly  or  indirectly,  or  upon  any  account  or  pretence 
whatsoever,  set  up,  exercise  or  carry  on  the  said  trade  or  business 

of ,  within miles  from aforesaid ;  and  shall  not,  nor 

will  set  up,  make  or  encourage  any  opposition  to  the  said  trade  or 
business  hereafter  to  be  carried  on  by  the  said  B.  his,  &c.  nor  do 
any  act,  matter  or  thing  to  the  prejudice  thereof;  and  shall  not  nor 
will  divulge  or  make  known  to  any  person  or  persons  whomsoever, 
any  of  the  secrets,  accounts  or  transactions  of,  or  relating  to  the 
said  copartnership,  so  heretofore  carried  on  between  them  the  said 
A.  and  B.  as  aforesaid ;  And  if  the  said  A.  shall  do  any  act  in 
breach  or  violation  of  this  present  covenant,  then  the  said  A.  shall 
and  will  immediately  thereupon  pay  to  the  said  B.  his,  &c.  the 

sum  of  % to  be  deemed  and  considered,  and  the  same  is 

hereby  declared  to  be,  as  and  for  liquidated  and  ascertained  dam- 
ages, and  in  total  extinction  of  the  same  covenant,  and  not  in  the 
nature  of  a  penalty. 
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( 1 )  Clause  do  refer  disputes  to  arbitrators  adually  named. 

And  it  is  hereby  further  agreed,  that,  if  at  any  time  or  times 
hereafter,  or  before  the  accounts  between  the  said  parties  con- 
cerning the  said  partnership  shall  be  finally  settled  and  closed,  any 
dispute  or  difference  shall  arise  between  theni  the  said  parties,  or 
any  two  of  them,  &c.  concerning  the  true  construction  of  these 
presents,  or  any  covenant  or  thing  herein  contained,  or  any  ac- 
counts to  be  stated  or  settled  in  pursuance  hereof,  or  any  fact, 
matter,  or  thing  relating  to  the  said  partnership,  or  the  concerns 
thereof,  then  and  so  often  as  the  same  shall  happen,  all  such 
matters  in  difference  shall  be  submitted  and  referred  to  the  award 
and  determination  of  D.  of  &c.  and  E.  of  &c.  (arbitrators 
indifferently  chosen  by  them  the  said  parties  to  these  presents) 
and  such  third  indifferent  person  as  they  the  said  D.  and  E.  shall 
by  any  writing,  nominate  to  be  joined  with  them  in  the  said  arbi- 
tration ;  and  that  they  the  said  parties  to  these  presents  respectively, 
and  their  resi^ective  executors,  &c.  shall  and  will  from  time  to  time, 
and  at  all  times,  stand  to,  obey,  abide  by  and  perform,  the  award 
and  determination  of  the  said  arbitrators,  or  any  two  of  them,  con- 
cerning the  premises,  so  as  such  award  be  made  in  writing,  under 
the  hands  of  the  said  arbitrators,  or  any  two  of  them,  and  be 
ready  to  be  delivered  to  the  parties  in  difference,  or  such  of  them 

as  shall  desire  the  same,  on  or  before  the  expiration  of calendar 

months,  next  after  the  nomination  of  such  third  person  as  aforesaid. 
And  further  that  the  parties  in  difference,  and  their  respective 
witnesses,  shall  and  will  submit  themselves  to  be  examined  viva 
voce  before  and  by  the  said  arbitrators,  upon  oath  or  otherwise  as 
may  be  required ;  and  that  they  the  said  parties  respectively  shall 
and  will  produce  unto  and  before  the  said  arbitrators  all  such  deeds, 
papers,  writings,  accounts  and  vouchers  relating  to  the  matters  in 
difference,  as  shall  be  in  their  power  or  custody  respectively ;  and 
also,  that  in  case  any  or  either  of  the  said  parties  in  difference, 

(1)  A  clause  to  this  effect  is  very  often  inserted  in  the  articles  of  agree- 
ment ;  but  it  is  very  certain  that  no  action  can  be  maintained  for  the  breach 
of  such  a  stipulation  and  therefore  the  use  of  it,  may  be  weU  considered  as 
uimecessary.  Story  on  Part.  §  215.  Nor  will  a  Court  of  Equity  decree  spe- 
cific performance  of  such  a  stipulation,  ib.  If  however  in  pursuance  of  such 
an  agreement,  they  do  refer  to  arbitrators  aU  matters  of  ditference  between 
themselves,  it  is  held  competent  for  the  arbitrators  to  award  a  dissolution  of 
the  partnership,  CoUyer  on  Part.  152,  (2nd  £d.)  Greene  ▼.  Waring,  1  Wm. 
Black.  475. 
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shall  refuse  or  neglect  to  attend  the  said  arbitrators,  or  any  two  of 
them,  at  such  time  and  place  as  they  respectively  shall  appoint, 
and  whereof — ^days  notice  in  writing  shall  have  been  given  to, 
or  left  at  the  last  most  usual  place  or  places  of  abode  of  such 
party  or  parties  respectively,  such  party  or  parties  having  no  lawful 
or  reasonable  excuse,  to  be  allowed  by  the  said  arbitrators  or  any 
two  of  them,  for  such  neglect  or  refusal,  it  shall  be  lawful  for  the 
said  arbitrators  or  any  two  of  them,  to  proceed  in  the  same  arbi* 
tration,  and  to  make  their  award  ex  parte  ;  and  further,  that  the 
costs,  charges  and  expenses,  of  and  attending  the  said  aibitration 
and  award,  shall  be  in  the  discretion  of  the  said  arbitrators  respec- 
tively, and  be  paid  by  such  party  or  parties  in  such  manner  and  in 
such  proportions  or  otherwise,  as  they  shall  direct  by  their  said 
award  \  and  moreover  that  these  presents  and   the  submission 

hereby  mad^,  shall  or  may  be  made  a  rule  of  Court  in  the 

Court  at  the  instance  of  any  or  either  of  the  parties  in  difference. 


2.  An  Agreement  between  a  person  who  is  retiring  from  the 
active  part  of  a  business,  and  another  who  is  to  co^iduct  the 
same  for  their  mutual  benefits 

Articles  of  agreement  made,  entered  into  and  conchided  upon, 

this day  of A.  D.,  &c.   I>€tween  A.  B.,  of of  the 

one  part,  and  C.  D.,  of —of  the  other  part :  Whereas  the  said 

C.  D.  bath  conducted  and  managed  for  some  time  past,  the  trade 
or  business  of  the  said  A.  B.,  and  in  consideration  of  the  attention 
and  assiduity  of  the  said  C.  D.  thereunto,  the  said  A.  B.  is  will- 
ing to  continue  the  said  C.  D.  in  the  management  thereof  under 
the  covenants,  restrictions,  and  agreement,  hereinafter  contained  j 
and  in  consequence  thereof,  an  inventory  and  appraisement  hath 
been  made  and  taken  of  the  stock  and  entered  in  two  receipt 
books,  one  of  which  is  to  remain  in  the  custody  of  each  of  them 
the  said  parties  to  these  presents,  and  is  subscribed  by  both  of 
them,  and  the  value  of  the  said  stock  in  the  whole,  appears  to  the 
amount  of  the  sum  of,  &c.:  Now  these  presents  witness,  that  for  * 
and  in  consideration  of  the  covenants  and  agreements,  hereinafter 
contained  on  the  part  of  the  said  C.  D.  to  be  performed,  the  said 
A.  B.  for  himself,  his  executors,  and  administrators,  doth  hereby 
covenant,  promise  and  agree,  to  and  with  the  said  C.  D.  that  il 
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shall  and  may  be  lawful  to  and  for  the  said  C.  D.  from  time  to 
time  during  the  term  of  eleven  years,  to  be  computed  from  the  day 
of  the  date  of  these  presents,  if  they  the  said  A.  B.  and  C.  D. 
shall  jointly  so  long  live,  to  trade  with  the  said  stock,  and  toman- 
age  and  improve  the  same,  in  such  manner  as  to  the  said  G.  D. 
under  the  direction  of  the  said  A.  B.  shall  seem  meet,  upon  trust 
nevertheless,  and  to  the  intent  and  purpose  that  the  said  C.  D. 
shall  do,  by  and  out  of  the  money  which  shall  arise  by  sale  of  any 
part  or  parts  of  the  said  stock,  buy  such  goods  as  shall  be  requisite 
to  keep  up  and  continue  the  present  quality  and  value  thereof,  and 
by  and  out  of  the  profits,  which  shall  arise  from  the  trade  and 
dealing,  in  the  first  place  yearly  and  every  year,  pay  the  whole 
rent  of  the  said  house  and  shop,  and  pay  and  discharge  all  taxes 
which  now  are,  or  shall  hereafter  be  assessed  or  imposed  on  him 
the  said  A.  B.  or  the  said  C.  D.  on  account  of  the  said  house  and 
trade,  and  in  the  next  place  to  pay  to  him  the  said  A.  B.  or  his  as- 
signs, yearly,  and  every  year  during  the  said  term  of  eleven  years, 
if  they  the  said  A.  B.  and  C.  D.  shall  so  long  live,  (1)  one  clear 
annuity  or  yearly  sum  of,  &c.  by  equal  half  yearly  payments,  on 

the day  of  — • —  and  the day  of without  any  de- . 

duction  or  abatement  whatsoever,  and  subject  thereto,  to  retain  the 
residue  and  overplus  of  the  profits  which  shall  arise  from  his  trade 
and  dealing,  to  and  for  his  own  sole  use  and  benefit,  as  a  recom* 
pense  and  satisfaction  for  his  care  and  trouble  in  the  sale  and  man- 
agement of  the  said  stock.  And  the  said  C.  D.  in  consideration 
of  the  premises,  and  of  the  covenant  and  agreement  herein  before 
on  the  part  of  the  said  A.  B.  contained,  doth  for  himself,  his  ex- 
ecutors, and  administrators,  covenant,  declare,  and  agree,  that  he 
the  said  C.  D.  shall  and  will  from  time  to  time,  and  at  all  times, 
for  and  during  the  said  term  of  eleven  years,  if  they  the  said  A. 
B.  and  C.  D.  shall  so  long  jointly  live,  diligently  apply  himself  to 
the  care  and  management  of  the  said  stock,  trade,  and  business, 
according  to  his  best  skill,  abilities,  and  discretion,  and  apply  and 
dispose  of  the  money  which  shall  arise  from  the  sale  thereof,  and 

(1)  Where  the  annuitant  receives  a  sum  which  is  certain  and  defined,  and 
does  not  depend  upon  the  accidents  of  trade,  he  will  not  be  considered  a  partner 
aa  to  third  persons ;  but  where  the  annuity  is  fluctuating,  and  depending  upon 
the  profits  of  the  firm,  he  wiil  be  a  partner.  The  true  test  is  whether  the  profits 
are  receiyed  qua  profits.    Story  on  Part.  §  67. 
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of  all  the  profits  of  his  trade  and  dealings,  to  answer  and  discharge 
the  trusts  hereby  reposed  in  him,  in  such  manner  as  herein  before 
is  directed,  declared  or  expressed.  And  also  shall  and  will  write 
true  and  perfect  entries,  in  proper  books  of  accounts,  of  all  such 
goods  as  shall  be  sold,  and  of  all  moneys  which  shall  be  paid  and 
received  by  him,  and  permit  the  sime,  from  time  to  time,  to  be 
inspected  by  him  the  said  A.  B.  or  such  other  person  or  persons 
as  he  shall  appoint.  And  further,  that  he  the  said  C.  D.  shall  not 
nor  will,  at  any  time  during  the  continuance  of  the  said  term  of 
eleven  years,  buy  or  sell,  or  in  any-wise  trade  or  deal  in  his  own 
name  but  in  the  name  only  of  him  the  said  A.  B.  upon  the  trusts 
aforesaid  ;  (1)  nor  do  any  act  whatsoever,  whereby  the  said  stock, 
or  any  part  thereof,  may  be  attached,  or  taken  in  execution.  And 
also  that  at  Christmas  next,  and  so  at  every  succeeding  Christmas 
during  the  said  term  of  eleven  years,  or  oftener,  if  thereto  requir* 
ed  by  the  said  A.  B.,  he  the  said  C.  D.  shall  and  will  take  a  full 
account  in  writing  of  the  said  stock,  then  remaining  in  the  said 
trade,  and  of  the  profits  thereof,  and  deliver  the  same  to  the  said 
A.  B.  in  order  to  manifest  to  him  a  true  state  thereof,  and  of  his 
proceedings  in  the  trade  by  him  carried  on  therewith.  And  at 
the  expiration,  or  other  sooner  determination,  of  the  said  term  of 
eleven  years  he  the  said  C.  D.,  his  executors  or  administrators, 
shall  and  will  deliver  up  to  him  the  said  A.  B.,  his  executors 
or  administrators,  the  stock  then  remaining  for  his  or  their  own 
use  and  benefit,  to  the  value  of  the  sum  of,  &c.,  losses  by  bad 
debts,  decay  of  goods,  and  other  inevitable  casualties  excepted. 
In  testimony,  &c. 


3.  An  agreement  to  continue  a  partnership  by  endorsement. 

We  the  within  named  A.  B.  and  C.  do  by  these  presents  endors- 
ed, declare  and  mutually  covenant  and  agree,  unto  and  with  each 
other,  his  and  their  executors  and  administrators,  to  continue  the 
joint  trade  and  partnership  within  mentioned,  for  the  further  term 
of years,  if  both  of  us  shall  so  long  live,  to  be  accounted 

(1)  It  may  be  ansaf^  for  the  retiring  partner,  to  aUow  the  busineM  to  be  car- 
ried on  in  his  own  name,  because  if  third  persona  trust  the  firm  on  the  responai- 
Inlitj  of  this  name,  the  partner,  though  merely  nominal,  wiU  be  liable.  Story  on 
Part  §  64. 

.   7 
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from  the  expiration  of  the years  within  limited  for  the  con- 
tinuance of  the  same,  with  the  joint  stock,  and  under  and  subject 
to  the  several  covenants  and  agreements  within  expressed  and 
contained.     In  witness,  &c.  ( 1 ) 


4.  An  Agreement  to  continue  a  partnership. 

Whereas  the  said  M,  B.  and  H.  P.  have  for  several  years  last 
past  been  equally  concerned  together  as  partners  or  joint  traders  in 
the  trade  of,  &c.  and  in  all  profit  and  loss  thereby :  and  whereas, 
before  seahng  thereof  they  have  made  up  between  them  a  full 
account  and  reckoning  of  and  concerning  the  said  trade  and  goods 
and  debts  belonging  and  owing  to  and  by  them  upon  account 
thereof,  containing  all  charges,  and  profits  and  loss  thereby,  whereof 
each  of  them  hath  to  the  date  hereof  paid  and  received  one  equal 
moiety  or  half  part ;  and  upon  making  up  the  said  account,  there 
appears  to  be  remaining  in  stock  at  the  sealing  hereof,  in  goods 
and  debts  owing  on  account  of  the  said  trade,  the  sum  or  value  of 
&c.  which  belongs  to  them  jointly,  and  wherein  they  are  equally 
concerned  :  out  of  which  said  stock  are  due  and  payable,  on  ac- 
count of  the  said  joint  trade,  several  debts  amounting  to,  &c.;and 
whereas  the  said  parties  intend  to  continue  the  said  trade  of,  &c., 
in for years,  with  the  said  stock  of,  &c.  and  to  be  con- 
cerned therein  equally  as  to  profit  and  loss  :  Now  these  presents 
witness,  that  in  consideration  of  the  trust  and  confidence  which 
the  said  parties  have  and  repose  in  each  other,  it  is  hereby  declared, 
covenanted  and  agreed,  by  and  between  the  said  parties  for  them- 
selves, their  executors,  6cc.  that  the  said  parties  are,  shall,  and  will 
become  and  continue,  partners  and  joint  traders  in  the  trade  of, 
&c.  upon  a  joint  and  equal  account  between  them,  for  profit  and 

loss,  for  the  said  time  or  term  of years,  to  commence  from 

the  date  hereof,  if  both  the  said  parties  shall  so  long  live :  And 
it  is  agreed  that  all  charges  and  losses,  and  all  profits  arising  by 
and  on  account  of  the  said  joint  trade,  shall  be  equally  paid,  re- 
ceived and  borne,  by  and  between  the  said  parties,  and  that  the 
said  M.  B.  for  and  in  consideration  of  the  rent  of  the  shop,  and 

(1)  Where  no  time  is  fixed  upon  for  the  commencement  of  a  partnership,  it 
will  take  place  &om  the  date  nnd  execution  of  the  instrument.  Coliyer  on  Part, 
p.  140,  f2d  ed.)    Story  on  Part  §   194. 
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other  conveniences  wherein  the  said  trade  is  carried  on  and  driven, 
shall  have  and  receive  all  henefit  and  advantage  to  be  had  and 
made  by,  &c.  used  in  the  said  joint  trade,  as  he  hath  hitherto  had 
and  received  the  same.  And  it  is  further  covenanted,  &c.  .that 
they  the  said  M.  B.  and  H.  P.  slmll  and  will  be  just,  true,  and 
faithful,  each  to  the  other,  in  all  buyings,  sellings,  accounts,  reck- 
onings, and  dealings  together  concerning  the  said  copartnership, 
and  shall  and  will  mutually  endeavor,  by  all  just  care  and  dil- 
igence, to  advance  and  promote  the  said  joint  trade  and  stock 
without  fraud  or  collusion ;  and  that  they  have  not  done  or  suf- 
fered, and  shall  not,  and  will  not  do  or  suffer  any  act  or  thing 
whatsoever,  whereby  or  by  means  whereof,  any  goods,  moneys,  or 
things,  belonging  to  the  said  joint  trade,  shall  or  may  be  extended, 
seized,  or  taken  in  execution,  but  that  each  of  them  shall  and  will 
defend  the  said  joint  stock  and  trade,  from  their  own  private  and 
separate  debts,  and  all  damages  by  reason  thereof;  and  that  at  the 
end  of  the  said  term,  &c.  the  said  parties  or  their  executors  and 
administrators,  shall  and  will  make  up  a  full  and  just  account  and 
reckoning  between  them,  of  and  concerning  the  said  joint  trade 
and  stock,  and  all  goods,  moneys,  debts,  and  things,  belonging  and 
owing  to  and  on  account  thereof,  and  all  profit  and  loss  thereby : 
And  that  upon  making  up  the  said  account,  all  moneys  and  debts 
owing  on  account  of  the  said  trade,  and  charges  and  damages 
thereby  incurred  and  sustained,  shall  be  first  paid  and  discounted, 
and  after  payment  or  distribution  thereof,  all  the  remaining  moneys, 
debts,  and  things  belonging  and  owing  to  and  on  account  of  the 
said  trade,  shall  be  had,  received,  enjoyed,  and  be  divided,  by  and 
between  the  said  parties,  equally,  share  and  share  alike,  and  with- 
out any  benefit  or  survivorship  to  be  had  or  taken  by  or  between 
the  said  parties,  in  respect  of  the  said  joint  trade,  in  case  of  the 
decease  of  either  of  them  before  the  expiration  of  the  said  time ; 
any  thing  herein,  or  any  law,  custom  or  usage  to  the  contrary  not- 
withstanding.    In  witness,  &c. 


6.  A  Dissolution  of  Copartnership* 

An  Indenture,  &c.  between  J.  P.,  &c.  of  the  one  part,  and  C. 
M.,  &c.  of  the  other  part :  Whereas  by  Indenture  of  copartner- 
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ship  bearing  date,  &c.  the  said  C.  SL  and  J.  P.  did  mutually 
agree  to  be  and  continue  copartners  and  joint  traders  together  in, 
&c.     (Recite  the  itideniures.) 

This  Indenture  therefore  witnesseth,  that  for  the  compromising, 
finally  ending,  and  absolutely  determining,  of  all  differences,  con* 
troversies,  actions,  suits,  debts,  accounts,  and  demands  whatsoever, 
had,  made,  moved,  depending,  arising,  or  accruing,  or  which  at 
any  time  or  times  hereafter  may  be  had,  <&c.  by  or  between  the 
said  parties  to  these  presents,  for  or  by  reason  or  means  of  the  said 
copartnership  or  of  any  matter  or  thing  relating  thereto,  resulting 
therefrom,  or  otherwise  howsoever :  It  hath  been  consented  to,  and 
agreed  by  and  between  all  the  said  parties  to  these  presents,  that 
the  said  partnership  should  be  absolutely  dissolved  and  determined ; 
and  the  said  C.  M.  and  J.  P.  in  pursuance  of  the  said  agreement, 
do  hereby  mutually  declare,  covenant,  and  agree,  to  and  with  each 
other,  that  the  said  partnership,  entered  into  between  them,  now  is, 
and  from  the  date  of  these  presents  shall  be,  absolutely  dissolved 
and  utterly  determined ;  and  both  parts  of  the  said  indenture  of 
copartnership,  by  their  mutual  consent  and  agreement,  have  beeti 
canceled  at  and  immediately  before  the  sealing  and  delivery  here- 
of. (Far  other  covenants  and  agreements  see  the  indenture  on 
separation  of  ccpartnerSy  which  follows.) 


NOTES. 

Immediately  af^er  a  dissolution  of  copartnership,  a  notice  should 
be  published  in  the  public  papers  to  that  effect,  for  the  information 
of  the  public  at  large,  and  a  special  notice  should  be  sent  to  every 
correspondent,  and  every  other  person,  who  has  had  any  dealings 
with  the  company.  If  these  precautions  are  omitted,  one  partner 
will  still  be  liable  for  the  acts  of  the  other,  to  all  persons  DOt  having 
had  notice,  as  before  the  dissolution. 

The  following  notices  will  answer  the  purpose. 

Notice  is  hereby  given,  that  the  partnership  lately  subsisting  be- 
tween A.  B.  and  C.  D.  of,  &c.  under  the  firm  of  B.  and  D.  expired 

on  the day  of or,  was  dissolved  on  the  — ^—  day  of  — ^— 

by  mutual  consent,  (according  to  circumstances.)  All  debts  owing 
to  the  said  partnership  are  to  he  received  by  said  A.  £.,  and  all  de* 
mands  on  the  said  partnership  are  to  be  presented  to  him  for  pay* 
fnent ;  or,  A,  B.  is  authorized  to  settle  all  debts  *due  to  and  by  the 
company.  A.  B. 

C.  D. 
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Where  one  of  the  partners  only  leaves  the  firm,  ^c. 

Notice  is  hereby  given,  that  the  partneiship  between  A.  B.,  C*.  D., 

and  E.  F.»  was  dissolved  on  the day  of ,  so  far  as  relates 

to  the  said  E.  F.  All  debts  due  to  the  said  partnership  are  to  be 
paid,  and  those  due  from  the  same,  discharged  at  — ^—  where  the 
imsiness  will  be  continued  by  the  said  A,  B.  4*  C.  D.,  under  the  firm 
of  Bn  if  D,  ( The  last  words  may  he  varied  according  to  drcum^ 
stances,) 


6.  —  An  Indenture  on  separation  of  copartners. 

An  indenture  made,  d&c.  between  R.  C,  &c.  of  the  one  part, 

and  J.  F.,  &c.  of  the  other  part.     Whereas  the  said  parties  to 

these  presents  have  been  of  late  copartners  together  in  the  trade 

of,  &c.  and  by  reason  of  the  said  joint  trade  and  dealing,  divers 

debts  have  become  and  are  due  and  owing  unto  the  said  R.  C.  and* 

J.  F.  for  divers  goods  and  wares,  and  also  the  said  R.  C.  and 

J.  F.  are  and  stand  engaged  for  divers  sums  of  money ;  and 

whereas  also  the  said  parties  for  divers  good  reasons  them  hereunto 

moving,  have  concluded  and  agreed  to  put  an  end  to  their  joint 

trade  and  copartnership,  and  the  said  R.  C.  is  contented  and  has 

agreed  for  the  consideration  hereafter  mentioned,  to  assign  unto 

the  said  J.  F.  all  the  debts  and  sums  of  money,  which  are  due  and 

owing  unto  them  the  said  R.  C.  and  J.  F.  jointly ;  and  the  said  J. 

F.  hath  likewise  agreed  and  undertaken  to  discharge  and  pay  all 

debts  and  sums  of  money,  which  they  the  said  R.  C.  and  J.  F.  do 

jointly  owe  to  any  person  or  persons,  for  or  by  reason  of  their  said 

joint  trade  or  copartnership :  Now  this  indenture  witnesseth,  that 

the  said  R.  C.  for  the  consideration  hereafter  in  these  presents 

mentioned,  doth  grant,  assign,  and  set  over  unto  the  said  J.  F.  his, 

&c.  all  and  singular  such  debts  and  sums  of  money  as  are  owing 

to  him  the  said  R.  C.  severally  or  jointly  with  the  said  J.  F.,  for 

or  concerning  their  joint  trade  aforesaid,  and  all  his  right,  title, 

interest,  property,  claim,  and  demand  whatsoever,  in  and  to  the 

,  said  debts  or  any  of  them,  and  also  all  and  singular,  bills,  bonds, 

specialties,  and  writings  whatsoever  for  and  concerning  the  said 

debts,  and  the  late  copartnership  between  them ;  all  which  said 

debts  are  mentioned  and  expressed  in  a  certain  schedule  hereunto 

annexed  \  to  have,  hold,  and  enjoy  all  and  every  the  said  debts, 

specialties,  and  writings  unto  the  said  J.  F.  bis,  &c.  to  his  and 
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their  own  proper  use  and  behoof,  without  any  manner  of  account 
therefor  to  be  given  to  him  the  said  R.  C.  his  executors,  adminis- 
trators, or  assigns  :  And  the  said  R.  C.  doth  by  these  presents 
give  and  grant  unto  the  said  J.  F.  his,  &c.  full  power  and  authori- 
ty, to^ask,  levy,  recover,  and  receive  in  the  name  of  the  said  R. 
C.  by  all  such  lawful  ways  and  means  as  shall  be  thought  requisite 
by  the  said  J.  F.  his  heirs,  &c.  all  and  singular  the  said  debts 
and  sums  of  money  expressed  in  the  said  schedule,  for  and  to  the 
only  use  and  behoof  of  the  said  J.  P.,  his  executors,  &c.  without 
any  account  to  be  made,  had,  or  given  for  the  same,  or  any  part 
thereof.  And  further,  that  if  the  said  R.  C.  or  his  assigns,  or  any 
person  or  persons  by  virtue  of  any  power  or  authority  derived 
from  him  or  them,  have  at  any  time  heretofore  received,  released 
or  discharged  any  of  the  said  debts  or  sums  of  money  mentioned 
in  the  schedule,  (other  than  such  sums  of  money  as  have  been  re- 
leased by  the  consent  of  the  said  J.  F.)  that  then  upon  notice  giv- 
en by  the  said  J.  F.  his,  &.c,  to  the  said  R.  C.  his,  &c.  he  the 
said  R.  C,  his  executors  or  administrators,  shall  within  twenty 
days  next  after  such  notice  given  to  the  said  R.  C.  or  his,  &c. 
satisfy  and  recompense  the  said  J.  F.  or  his,  &c.  for  the  same, 
without  fraud  or  covin:  And  that  he  the  said  R.  C,  his  execu- 
tors or  administrators,  shall  not  at  any  time  or  times  hereafter,  wil- 
lingly do  or  suffer  any  act  or  thing  to  hinder,  let,  or  disturb,  him 
the  said  J.  F,  his,  &c,  in  recovering,  getting  in,  or  obtaining  the 
said  debts,  or  any  of  them.  And  moreoyer,  that  he  the  said  R.  C. 
his,  &c.  shall  and  will,  upon  reasonable  request  to  him  or  them, 
made  by  the  said  J.  F.  his,  &c.  make,  seal,  and  deliver  to  him  or 
them  such  other  sufficient  letter  or  letters  of  attorney  for  the  re- 
covery and  getting  in  of  the  said  debts,  and  sums  of  money,  as  by 
the  said  J.  F.  his,  &c.,  or  his  or  their  counsel  learned  in  the  law, 
shall  be  reasonably  devised,  advised,  or  requried.  In  consideration 
whereof  the  said  J.  F.  for  himself,  his  executors,  and  administra- 
tors, doth  covenant,  promise,  and  grant  to  and  with  the  said  R.  C.  ^ 
his  executors  and  administrators,  in  manner  and  form  following, 
(that  is  to  say,)  that  he  the  said  J.  F.  his,  &c.  shall  and  will,  at 
or  before,  &c.  procure  and  obtain,  to  and  for  the  said  R.  C.  his 
executors  or  administrators,  sufficient  general  releases  and  other 
discharges  in  law,  from  all  creditors  whose  names  are  in  the  sched- 
ule hereunto  annexed.     And  also  that  he  the  said  J.  F.  his  execu- 
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tors  or  administrators,  shall  and  will,  at  all  times  forever  hereafter, 
save  and  keep  harmless  and  indemnified  the  said  R.  C.  his  &.c. 
against  all  and  every  person  and  persons  whatsoever,  to  whom 
they  the  said  R.  C.  and  J.  F.  or  either  of  them,  are  indebted, 
teaching  or  concerning  the  said  copartnership,  and  of  and  from  all 
actions,  suits,  costs,  damages,  charges,  judgments,  executions,  and 
demands  whatsoever,  which  shall  at  any  time  hereafter  arise  and 
come  against  the  said  R.  C.  his  executors  or  administrators,  or  any 
of  his  or  their  lands,  tenements,  goods,  or  chattels,  or  any  part 
thereof,  for  or  by  reason  of  any  bill,  bond,  specialty,  promise,  or 
contract  touching  the  said  copartnership. 
In  witness,  &c.  (1) 


7.  An  agreement  on  a  relinquishment  of  one  partnered  inter^ 
eat  in  the  copartnership  to  the  other  partners. 

This  Indenture,  made  between  J.  M.  of,  &c.  of  the  one  part, 
and  J.  ff.  and  L.  W.  of  &c.  of  the  other  part,  witnesseth, 
That,  whereas  the  said  J.  M.,  J.  W.  and  L.  W.  have  heretofore 
dealt  together  as  copartners,  and  by  their  joint  trading,  many 
goods,  and  wares,  and  debts,  are  become  due  unto  them,  wherein 
every  of  them  hath  an  interest,  and  likewise  the  said  parties  are 
become  indebted  to  divers  other  persons  concerning  the  said  joint 
trading :  Now  the  said  J.  M.  in  consideration  of  the  sum  of  ■ 
paid  by  the  said  J.  W.  and  L.  W.  the  receipt  whereof  the  said 
J.  M.  doth  hereby  acknowledge,  doth  consent  to  sever  himself 
from  the  said  joint  trading  and  copartnership  with  the  said  J.  W. 
and  L.  W.  and  doth  hereby  grant,  assign  and  transfer  qnto  the 
said  J.  W.  and  L.  W.  all  the  right,  property,  and  interest  what- 
soever, which  he  the  said  J.  M.  hath  or  should  have,  in  and  to 
all  and  singular,  the  goods,  wares,  merchandise  and  debts,  men- 
tioned in  and  by  the  balance  of  an  account  hereto  annexed. 

And  the  said  J.  M.  for  himself,  &c.  doth  covenant  with  the 
said  J.  W.  and  L.  W.  their,  dec.  that  the  said  account  is  just 
and  true,  and  that  he  the  said  J.  M.  hath  not  received  or  dis- 
charged, and  that  he  or  his,  &c.  shall  not  receive  or  discharge 

(1)  This  agreement,  and  the  following,  and  all  others  ot  a  similar  kind,  cannot 
affect  the  rights  of  Creditors,  who,  in  case  the  continuing  partner  fails  to  dis- 
charge ail  the  debts  due  from  the  firm,  will  have  a  right  to  look  to  the  retiring 
member.    Story  on  Part.  §  334. 
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any  of  the  goods  or  debts,  mentioned  in  the  said  account  or  do 
any  act  to  hinder  the  said  J.  W.  and  L.  W.  from  receiving  the 
same ;  but  will  permit  the  said  J.  W.  and  L.  W.  their,  6cc.  to 
recover  and  receive  the  same  to  their  own  use,  without  any  ac- 
count to  be  rendered  therefor  to  the  said  J.  M.  and  that  the  said  J. 
M.  upon  request  will  do  any  reasonable  act  which  may  be  neces^ 
sary  or  convenient  to  assist  the  said  J.  W.  and  L.  W.  their,  &;c. 
to  recover  and  receive  the  same. 

And  the  said  J.  W.  and  L»  W.  for  themselves,  and  their,  &,c. 
covenant  that  they  will  at  all  times  hereafter  pay  and  satisfy  all 
the  creditors  to  whom  the  said  J.  M.  standeth  chargeable  or  in- 
debted, for  and  concerning  all  the  affairs  and  dealings  mentioned 
in  the  said  account,  and  shall  at  all  times  hereafter  indemnify  and 
save  harmless  the  said  J.  M.  his.  See.  from  them  and  every  of 
them,  d6C.     In  witness,  Sec. 


8.-^  Deed  of  Partnership^  on  the  introduction  of  a  ^dormant 
partner  into  the  frm ;  who  is  to  receive  ten  per  cent,  on  the 
capital  advanced  by  him^  without  being  liable  to  contribute  to 
losses ;  at  the  dissolution  of  the  firm,  the  sum  advanced  by 
him  is  to  be  repaid  independently  of  profit  and  loss. 

This  Indenture,  made,  &.c.  between  A.  of  the  first  part ;  B. 
of  the  second  part ;  and  C.  (the  dormant  partner)  of  the  third 
part,  witnesseth  ;  Whereas  the  said  A.  and  B.  have,  for  several 

years  past,  carried  on  the  trade  of as  partners ;  and  whereas 

the  said  A.  and  B.  being  desirous  of  augmenting  the  capital  of 
their  said  joint  business,  have  agreed  to  admit  the  said  C.  into 
partnership  with  them,  upon  the  terms  and  subject  to  the  cove* 
nants  hereinafter  contained ;  now,  in  pursuance  of  the  said  agree- 
ment, antl  in  consideration  of  the  covenants  hereinafter  entered 
into  by  the  other  and  others  of  them,  each  of  them  the  said  A.. 
B.  and  C.  hereby  covenants  with  the  other  and  others  of  them  in 
manner  following ;  that  is  to  say ;  — 

1.  That  they  the  said  parties  respectively,  will  become  and 

continue  partners  in  the  said  business  of ,  from for  the 

term  of  seven  years  thence  next  ensuing. 

2.  That  the  capital  requisite  for  carrying  on  the  said  business, 
shall  be  advanced  by  the  said  partners  respectively  in  the  pro* 
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portions  following ;  the  said  C.  shall  advance  and  bring  in  the 
sum  of  $5000,  and  the  said  A.  and  B.  shall  advance  and  bring 
ia  such  further  sum  and  sums  of  money,  as  shall  be  requisite  for 
carrying  on  the  said  business  in  equal  proportions. 

3.  That  the  said  C.  shall,  on  or  before ,  pay  into , 

the  said  sum  of  $5000,  so  to  be  advanced  by  him  as  aforesaid,  to 
the  credit  of  the  said  partnership. 

4.  That  the  partnership  business  shall  be  carried  on  in  the  same 
warehouse  and  premises,  and  under  the  same  style  or  firm,  and  in 
the  same  manner  in  all  respects  (except  so  far  as  the  same  is 
hereby  altered)  as  the  said  business  has  been  heretofore  carried 
on  by  the  said  A.  and  B. 

~  5.  That  the  said  C.  shall  not  be  required  to  give  his  attention 
to  the  said  business,  nor  shall  interfere  in  the  concerns  thereof, 
except  as  hereinafter  mentioned ;  but  the  same  shall  be  under  the 
exclusive  direction  and  control  of  the  said  A.  and  B.,  who  shall 
devote  their  whole  time  and  attention  to  the  management  thereof. 

6.  That  the  said  C.  shall,  in  every  year  during  the  continuance 
of  the  said  partnership,  receive  out  of  the  profits  of  the  said  busi- 
ness, and,  if  such  profits  shall  be  insufilcient  for  the  purpose, 
then  out  of  the  capital  of  the  said  partnership,  the  sum  of  $500 
ia  full  satisfaction  of  his  share  of  the  profits  thereof,  to  be  paid 

in  equal  half  yearly  portions,  on ,  and  on ,  and  that  the 

residue  of  such  profits  (if  any)  shall  belong  to  the  said  A.  and  B. 
in  equal  proportions. 

7.  That  the  rents,  taxes,  rates,  and  other  expenses,  which  shall 
become  payable  in  respect  to  the  warehouse  and  countinghouse 
and  premises  where  the  said  business  shall  be  carried  on,  the  ex- 
pense of  providing  fire  and  light,  and  of  maintaining  clerks, 
agents  and  servants  to  be  employed  in  the  said  partnership  busi- 
ness, the  expenses  of  traveling,  and  all  other  charges  which  may 
be  incurred  by  the  said  partners  respectively  in  the  conduct  of « 
the  said  business,  and  all  losses,  costs  and  damages,  which  may 
be  sustained  by  them  on  account  of  the  said  {)artnership  business, 
shall  be  paid  and  borne  exclusively  out  of  the  respectiver  shares 
of  the  said  A.  and  B.  in  the  profits  of  the  said  business,  or  in 
the  capital  stock,  estate  and  efiects  of  the  said  business. 

8.  That,  during  the  continuance  of  this  partnership,  within  one 
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calendar  month  after  the day  of ,  in  every  year,  unless 

the  said  partners  or  any  of  them  shall  be  prevented  by  illness,  and 
then,  as  soon  after  the  said  period,  as  circumstances  will  permit, 
the  said  A.  and  B.,  (with  the  assistance  of  the  said  C.  if  he  shall 
think  proper  to  render  such  assistance,)  shall  make  a  full,  partic- 
ular  and  perfect  account  in  writing  of  all  the  stock,  credits  and 
other  things  belonging,  due  and  owing  to  the  said  partnership, 
and  of  all  debts  due  or  owing,  by  or  from  the  said  partnership 
to  any  person  or  persons  by  reason  thereof.  And  that,  upon  every 
such  account  to  be  taken  as  aforesaid,  a  true  and  just  valuation 
shall  be  made  of  all  the  particulars  which  shall  be  included  therein, 
according  to  the  custom  of  the  said  trade  ;  which  said  respective 
accounts  and  valuations  shall,  within  the  time  aforesaid,  be  writ- 
ten in  three  books,  to  be  respectively  subscribed  by  the  said  part- 
ners ;  and  after  such  subscription,  each  of  the  said  partners  shall 
take  one  of  the  said  books  into  his  custody,  and  shall  be  conclud- 
ed by  the  said  accounts,  unless  some  manifest  error  shall  appear 

therein,  within  the  space  of calendar  months,  next  after  the 

taking  of  such  accounts,  and  shall  be  notified  by  any  one  of  the 
said  partners  unto  the  others  of  them  within  that  time,  and  in 
such  case  only  shall  such  error  be  rectified. 

9.  That  the  said  A.  and  B.  shall  and  will  not  only  furnish  ta 
the  said  C.  a  copy  or  transcript  of  such  annual  account,  as  afore* 
said,  but  will,  at  all  times  during  the  continuance  of  this  partner- 
ship, freely  and  unreservedly  communicate  and  disclose  to  the  said 
C.  such  information  respecting  the  said  partnership,  as  shall  enable 
him  to  form  a  correct  opinion  of  the  actual  condition  thereof. 

10.  That  upon  the  making  up  of  every  such  yearly  account, 
the  said  A.  and  B.  shall  respectively  divide  amongst  themselves, 
in  equal  proportions,  the  clear  profits  of  the  said  partnership  busi- 
ness which  shall  have  accrued  or  been  gained  in  the  preceding 

•year,  after  making  thereout  such  payments  as  aforesaid ;  and  the 
share  of  each  partner  in  such  profits  shall  thereupon  be  placed  to 
his  separate  account. 

11.  That  no  clerk,  servant  or  other  person,  shall  be  engaged 
by  either  of  them,  the  said  A.  and  B.,  in  or  about  the  said  part- 
nership business,  or  dismissed  therefrom,  without  the  consent  of 
the  other  of  them. 
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12.  That  neither  of  them,  the  said  A.  and  B.  shall  transact  any 
business,  or  enter  into  any  contract  or  agreement  with  any  person 
or  persons,  or  lend,  give  credit  or  advance  any  sum  or  sums  of 
money  oat  of  the  partnership  funds  to  any  person  or  persons,  after 
he  shall  be  requested  by  the  other  of  them,  not  to  do  the  same ; 
and  that  neither  of  them,  the  said  A.  and  B.,  without  the  consent 
of  the  other  of  them,  shall  release  any  debt  or  duty,  which  shall 
be  due  or  owing  to  the  said  partnership,  without  receiving  the  full 
amount  thereof,  or  sign  any  bankrupt's  certificate,  (deed  of  com- 
position with  any  debtor  or  debtors,)  letter  of  license,  or  other  in- 
strument, whereby  any  debt  or  security  shall  be  in  any-wise  dis- 
charged, vacated  or  diminished,  until  the  same  shall  have  been 
paid  and  satisfied ;  and  that  neither  of  them,  the  said  A.  and  B., 
without  the  consent  of  the  other  of  them,  shall  draw  or  accept 
any  bill  of  exchange  or  promissory  note,  or  contract  any  debt  on 
account  of  the  said  partnership,  except  in  the  usual  and  regular 
coarse  of  the  business  of  the  said  partnership,  and  for  the  benefit 
thereof ;  and  that  none  of  the  said  partners  shall  assign  over  his 
share  or  interest  in  the  said  partnership  stock  and  effects,  or  with- 
draw for  his  private  use  the  whole,  or  any  part  of  his  share  of  the 
capital  stock  of  the  said  partnership,  or  become  bail  or  surety  with 
or  for  any  person  or  persons  whomsoever,  or  shall  carry  on,  either 
separately  or  in  partnership  with  any  other  person  or  persons,  the 

trade  or  business  of  a ,  at aforesaid.     And  that 

the  said  A.  and  B.  shall  not,  either  separately  or  in  partnership 
with  any  other  person  or  persons,  carry  on  any  other  trade  or  bus- 
iness whatsoever  at  ■,  or  elsewhere.  And  that  none  of  the 
said  partners  shall  do  or  commit,  or  permit,  to  be  done  or  commit- 
ted, any  act,  matter,  or  thing  whatsoever,  by  which,  or  by  means 
of  which,  the  said  partnership  moneys  or  effects  shall  be  seized, 
attached,  extended  or  taken  in  execution. 

13.  That  in  case,  at  any  time  during  the  continuance  of  this 
partnership,  the  said  C.  shall  be  desirous  of  retiring  from  the  said 
business,  at  any  time  before  the  expiration  or  other  sooner  deter- 
mination of  the  term  of  the  said  partnership,  and  shall  give  to  the 
said  A.  and  B.,  or  leave  for  them  at  the  counting  house  of  the  said 

partnership, calendar  months'  notice,  in  writing,  of  such  his 

desire ;  then,  at  the  expiration  of  such  notice,  or  at  any  subse- 
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quent  or  future  time  or  period  to  be  mentioned  therein,  the  said 
partnership  shall,  so  far  as  respects  the  said  C,  absohitely  cease 
and  determine. 

14.  That,  upon  the  determination  of  the  said  partnership,  by 
efflux  of  time,  or  by  the  death  of  any  or  either  of  the  said  part- 
ners, or  by  any  such  notice  to  be  given  by  the  said  C.  as  aforesaid, 
then  and  in  either  of  the  said  cases,  the  said  C,  or  his  executors 
or  administrators,  as  the  case  may  be,  shall,  in  the  first  instance, 
have  and  receive  out  of  the  profits  of  the  said  partnership  business, 
and  if  they  shall  be  insufficient,  then,  out  of  the  capital  thereof,  a 
proportional  part  of  the  said  annual  allowance,  or  sum  of  $5000, 
up  to  the  period  of  the  determination  of  the  said  partnership,  and 
in  satisfaction  of  his  share  of  the  profits  thereof,  to  be  paid  imme- 
diately, on  such  determination ;  and  the  said  C,  or  his  executors 
or  administrators,  shall  also  be  entitled,  out  of  the  joint  stock  and 
property  of  the  said  partnership,  to  the  full  amount  of  $5000  in 
satisfaction  of  his  share  in  the  capital,  property  and  effects  of  the 
said  partnership,  and  without  any  deduction  on  account  of  the  ex- 
penses or  losses,  which  may  have  been  incurred  or  shall  have  ac- 
crued therein ;  which  sum  of  $5000  shall  be  secured  to  be  paid 
to  the  said  C,  his  executors  or  administrators,  by  the  joint  and 
several  bond  of  the  said  A.  and  B.  or  by  the  bond  of  such  one  of 
them,  as  shall  then  be  living,  (as  the  case  may  be)  by  four  equal 
installments  of  three,  six,  nine  and  twelve  calendar  months,  to  be 
computed  from  the  time  of  the  determination  of  the  said  partner- 
ship, with  interest  thereon  at  the  rate  of per  cent,  per  an- 
num, from  the  time  of  such  determination. 

15.  That  if  the  capital  stock  and  eflfects  of  the  said  partner- 
ship, shall  be  insufficient  to  pay  to  the  said  U.  his  executors  or  ad- 
ministrators, the  sum  of  $5000,  as  aforesaid,  then  the  same  shall 
be  made  good  by  the  said  A.  and  B.  or  their  respective  executors 
or  administrators,  in  equal  proportions  out  of  their  respective  sepa- 
rate estates. 


9.  —  Limited  Partnership,  form  of  ceriijicate  of,  framed  ac-^ 
cording  to  ch,  34  of  Rev,  Stat,  of  Massachusetts. 

We  the  undersigned,  J.  R.  of  Boston,  in  the  County  of  Suffolk, 
and  Commonwealth  of  Massachusetts,  and  C.  C.  C.  of  said  Bos- 
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loo,  and  G,  G.  of  said  Boston,  Merchants,  hereby  certify,  that  we 
have  formed  a  limited  copartnership  for  the  transaction  of  business 
as  commission  merchants  to  be  conducted  under  the  name  and 
firm  of  J.  R.  &  C.  C,  C. :  that  the  principal  place  of  business  of 
said  copartnership  is  situated  in  said  Boston ;  that  said  J.  R.  and 
C  C.  C.  are  general  partners,  and  said  G.  G.  is  a  special  partner 
and  has  contributed  to  the  common  stock  the  specific  sum  of  thirty 
thousand  dollars,  in  an  actual  cash  payment,  as  capital ,-  that  said 
^jartnership  is  to  commence  on  the  first  day  of  July  in  the  year 
eighteen  hundred  and  forty-two  and  to  terminate  on  the  first  day 
of  July  in  the  year  eighteen  hundred  and  forty-seven. 

J    R 

(Signed.)  C.  C.  C. 

G.  G. 

Then  personally  appeared,  &c. 


10.  Articles  of  Partnership  between  merchants  carrying  on 
business  in  different  parts  of  the  world. 

This  Indenture,  made,  &c.  between  A.  of .-  in  the  city  of 

L.  merchant,  of  the  first  part,  B.  of,  &c.  merchant,  of  the  second 
part,  G.  of  Canada,  North  America,  merchant,  of  the  third  part, 
and  D.  also  of  Canada,  merchant,  of  the  fourth  part,  witnesseth ; 
that  the  said  parties  do  hereby  for  themselves  respectively,  and 
their  respective  heirs,  executors  and  administrators,  covenant  and 
agree  with  each  other,  his  executors  and  administrators,  respec- 
tively, that  they  the  said  parties,  shall  and  will  become  and  con- 
tinue copartners  together  as  merchants  and  commission  agents, 
and  in  such  other  trade  and  business,  as  they  shall  froid  time  to 
time  mutually  agree  upon,  for  the  period  of years,  (deter- 
minable as  hereinafter  mentioned)  from ,  at  the  several  places 

and  upon  and  subject  to  the  several  terms,  conditions  and  stipula- 
tions hereinafter  mentioned. 

1.  That  the  said  copartnership  concern  shall  be  carried  on  in 
London  under  the  firm  of  (A.  &  Co.)  and  shall  be  conducted  by 
the  said  A.  &  C. ;  and  the  same  shall  be  carried  on  at  Quebec, 
Halifax  and  Three  Rivers  in  North  America,  under  the  firm  of 
(B.  &  Co.)  and  be  conducted  by  thfe  said  B.  and  D. ;  but  the 
said  B.  shall  be  resident  at  Halifax,  and  the  said  D.  at  Quebec, 
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during  the  season,  and  each  of  them  shall  gire  every  assistance 
at  Three  Rivers,  that  may  be  required  or  thought  necessary. 

2.  That  the  capital  or  joint  stock  of  the  said  concern,  shall  be 
furnished  and  provided  by  the  said  parties  in  the  following  pro- 
portions, (that  is  to  say)  one  third  part  thereof  by  the  said  A. ; 
one  third  thereof  by  the  said  B. ;  one  sixth  thereof  by  the  said 
C,  and  the  remaining  one  sixth  thereof  by  the  said  D. 

3.  That  the  said  parties  shall  be  interested  in  the  joint  stock  ia 
trade  of  the  said  copartnership  concern,  and  in  all  gains  and 
profits  arising  therefrom,  in  the  proportions  aforesaid,  and  all 
losses,  bad  debts,  wages,  rents,  and  other  charges  and  expenses 
incident  to  the  said  concern  shall  be  borne  and  paid  by  them  in 
the  same  respective  proportions. 

4.  That  if  any  of  the  said  copartners  shall  bring  any  sum  or 
sums  of  money  into  the  said  concern,  or,  if  he  shall  permit  his 
gains  to  remain  therein  to  a  greater  amount  than  his  proper  share 
thereof,  he  shall  receive  interest  for  such  surplus,  after  the  usual 
customary  rate  of  interest,  at  the  place  or  places  of  the  said  co- 
partnership business,  in  which  the  same  shall  be  so  employed, 
before  any  division  or  distribution  of  gains  shall  take  place,  and 
the  stock  in  trade  shall  be  from  time  to  time,  a  security  to  such 
copartner  or  copartners,  for  any  snch  advance  and  interest ;  and 
if  at  any  time  during  this  copartnership,  or  at  or  after  the  end 
thereof,  there  shall  not  be  sufScient  stock  in  trade  to  answer  the 
same,  the  other  copartners  shall,  from  their  own  respective  proper 
estates,  be  liable  to  make  good  to  the  partners  or  partner,  so  being 
in  advance,  a  proportion  of  the  same,  according  to  their  said 
respective  interests  in  the  said  concern,  to  be  recoverable  in  an 
action  at  law,  as  for  so  much  money  lent  or  advanced  by  him 
or  them  to  the  other  or  others  of  the  said  copartners. 

6.  That  each  of  them,  the  said  parties,  shall  diligently  apply 
himself  in  and  about  the  business  of  the  said  concern,  and  the 
management  thereof,  and  pay  such  attention  thereto,  as  shall  be 
thought  necessary  for  the  benefit  and  advantage  of  the  said  co- 
partnership ;  and  each  of  them,  the  said  B.  and  D.,  shall  be  allow- 
ed the  sum  of  £ per  annum,  out  of  the  said  concern  before 

any  division  or  distribution  of  gains  shall  take  place,  for  the  en- 
tertainment of  strangers  at  Halifax  and  Quebec. 
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6.  That  neither  of  them,  the  said  B.,  C.  and  D.,  shall  during 
copartnership  either  by  himself,  or  in  copartnership  with  any 

other  person  or  persons^  enter  into,  engage  in,  or  carry  on  any 
busiuess  or  employment  distinct  from  the  present  concern  with- 
out the  consent  in  writing  of  the  other  copartners  first  obtained 
for  that  purpose;  but  the  said  A.  shall  be  at  liberty  to  engage 
in  any  other  concern  or  commercial  undertaking,  that  he  shall 
think  proper,  other  than  that  of  a  merchant  and  commission  agent, 
ia  any  of  the  peaces,  in  which  the  said  partnership  business 
shall  be  carried  on. 

7.  That  the  said  parties  shall  be  just  and  true  to  each  other, 
in  all  their  dealings,  and  shall  give  a  just  and  true  account  to 
each  other,  upon  request,  of  all  their  partnership  concerns. 

8.  That  none  of  the  said  copartners  shall  make  or  enter  into 
any  purchase,  transaction  or  engagement,  or  make  any  advance 
on  consignments  on  account  of  this  copartnership,  or  trust  any 

person  with  goods  or  otherwise,  to  the  amount  of  £ ,  or  up- 

xirards,  without  the  concurrence  and  approbation  of  the  others  of 
them ;  nor  shall  any  of  them  enter  into  or  make  any  purchase, 
transaction  or  engagement,  or  make  any  advance  whatsoever  on 
consignments,  or  trust  any  person  with  goods  or  otherwise  to  any 
amount  whatever,  after  notice  from  the  other  copartners  not  to  do 
so  ;  nor  shall  any  of  them  release  or  discharge  any  debt  owing  to 

the  said  concern  above  the  sum  of  £ ,  without  the  consent 

of  the  other  copartners. 

9.  That  none  of  the  said  copartners  shall,  for  his  own  private 
Qse,  or  for  any  other  purpose  than  the  immediate  use  of  this  co- 
partnership, draw,  subscribe  or  indorse,  any  bill  of  exchange, 
promissory  note  or  other  engagement,  in  the  name  of  the  said  co- 
partnership, or  by  means  of  which  the  said  copartnership  shall  be- 
come bound,  engaged  or  liable,  nor  pay  or  apply  any  of  the  partner- 
ship moneys  or  eiSects,  except  on  account  of  the  said  concern,  on 
pain  of  forfeiting  treble  the  amount  of  such  bill,  note  or  engagement 
or  of  the  money  so  paid  or  misapplied,  to  the  others  of  the  said 
copartners,  to  be  paid  by  or  deducted  from  the  share  of  gains  or 
capital  of  the  concern  of  the  offending  party,  or  to  be  recovered 
from  him  by  an  action  at  law,  at  the  suit  of  the  other  copartners, 
and  to  be  divided  between  such  partners  in  the  same  relative  pro- 
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portions  as  they  are  entitled  to  the  profits  arising  from  the  said 
copartnership  business  ;  and  that  none  of  the  said  partners  shall  or 
will  permit  or  suflfer  the  said  joint  stock,  or  his  share  or  interest 
therein,  to  be  any  way  charged,  incumbered,  taken  in  execution, 
or  otherwise  attached,  for  his  own  private  or  particular  debts. 

10.  That,  for  the  better  carrying  on  such  business,  proper 
books  of  account  shall  be  kept  at  the  several  countinghouses  of 
the  said  parties  in  London,  Quebec,  and  Halifax,  or  in  some  place 
which  shall  be  from  time  to  time  appointed  by  them,  in  which 
shall  be  entered  all  the  transactions  and  concerns  of  the  said  joint 
trade,  according  to  the  usual  course  and  practice  of  merchants ; 
and  to  which  books  any  of  the  said  copartners,  their  executors  or 
administrators,  or  any  other  person  or  persons  by  him  or  them 
authorized,  shall  have  free  access  for  all  matters  respecting  their 
trade  and  dealings,  at  all  seasonable  times,  and  may  take  copies 
thereof, 

11.  That  the  said  partners  respectively  resident  in  London, 

Quebec,  Halifax  and  Three  Rivers,  shall  yearly,  on  the day 

of ,  or  as  near  thereto  as  circumstances  will  admit  of,  make 

up  a  particular  statement,  in  writing,  of  all  goods,  credits,  property, 
estate  and  effects  then  being  in  or  belonging  to  the  said  concern  at 
such  places  respectively,  and  of  all  debts  and  duties  then  owing 
therefrom,  and  shall  transmit  the  same  or  a  copy  thereof  to  each  of 
the  other  partners  by  the  first  opportunity,  and  shall  enter  the  said 
statement  or  account  in  a  book  to  be  kept  for  that  purpose,  and 
subscribe  the  same,  which  book  shall  be  kept  with  the  said  other 
books,  and  which  account  shall  not  be  opened,  or  called  in  ques- 
tion, unless  an  error  shall  be  found  therein  to  the  amount  of 
£ ,  in  any  one  yearj  and  thereupon  the  said  parties  respec- 
tively shall  be  at  liberty  to  take  out  of  the  said  concern  their  re- 
spective shares  of  the  profits  of  the  preceding  year,  according  to 
the  proportions  above  mentioned ;  subject  nevertheless,  to  the  said 

two  several  sums  of  £ ,  to  be  allowed  the  said  (C.  and  D.) 

for  the  entertainment  of  strangers  as  aforesaid. 

12.  That  within  three  calendar  months  after  the  expiration  of 

the  said  term  of years,  or  after  the  determination  of  the  said 

copartnership,  in  any  of  the  events  after  mentioned,  or  as  soon 
afterwards  as  may  be,  the  said  parties  or  their  representatives,  shall 
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state  and  adjust  a  final  account  in  writing,  of  all  the  partnership 
estates  and  effects,  and  thereupon  a  division  or  partition  thereof 
shall  be  made  between  the  said  partners  respectively,  or  their  re- 
spective representatives,  in  such  proportions  as  they  shall  be  fairly 
and  equitably  entitled  thereto,  according  to  the  terms  of  this  co- 
partnership, due  care  being  first  taken  for  payment  of  all  the  said 
copartnership  debts,  and  for  collecting  and  dividing  all  the  said 
copartnership  credits  in  the  respective  proportions  hereinbefore 
agreed  on,  when  this  copartnership  concern  shall  absolutely  cease 
and  determine ;  and  each  of  the  said  parties,  or  his  representatives, 
shall,  on  the  request,  and  at  the  cost  of  the  others  of  them  re* 
spectively,  or  their  respective  representatives,  make  unto  the  said 
others  of  them  respectively,  or  their  respective  representatives,  an 
assignment  of  their  respective  shares  of  the  said  estate  and  effects 
as  aforesaid,  which  shall  be  allotted  to  such  others  of  them,  or 
their  respective  representatives,  and  invest  them  with  full  power 
to  collect  in,  recover  and  receive  the  same  j  and  none  of  the  said 
partners,  or  their  respective  representatives,  shall  afterwards  re- 
ceive, release,  discharge  or  compound  any  debts  or  demands  which 
shall  have  been  allotted  to  the  others  of  them,  or  their  represent- 
atives, without  their  respective  consent  in  writing. 

13.  That,  if  any  or  either  of  the  said  copartners  shall  hap- 
pen to  die  during  this  copartnership,  then  his  personal  representa- 
tives shall  be  and  become  interested  in  the  said  concern  only 

until  the day  of next  ensuing  such  decease,  when  this 

copartnership  concern,  as  to  the  part,  share  and  interest  of  the 
said  deceased  copartner,  but  no  further  or  otherwise,  shall  absolute* 
ly  cease  and  determine;  and  if  the  said  B.  and  D.  shall  both 
happen  to  die  during  the  said  term,  this  copartnership  concern 
shall  thereupon  absolutely  cease  and  determine,  as  to  all  the  said 
copartners,  and  the  aforesaid  account,  division,  and  partition,  shall 
in  every  such  event,  be  made  ia  the  same  naanner  as  is  before  di- 
rected at  the  end  of  the  said  term. 

14.  That  if  any  lands,  messuages,  tenements  or  hereditaments, 
shall  be  purchased  by  and  with  the  partnership  moneys  or  effects, 
the  same  shall  be  held  and  considered  as  the  joint  property  of  the 
said  copartners  in  the  proportions  herein  before  mentioned. 

15.  Provided  always,  that  if  any  or  either  of  the  said  parties 
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shall  be  desirous  of  putting  an  end  to  this  copartnership,  at  the 
expiration  of  the  third  year  thereof,  they  or  he  shall  be  at  liberty 
to  do  so,  on  giving  full  one  year's  notice,  in  writing,  to  the  other 
copartners  of  his  wish  and  intention  so  to  do ;  for  which  purpose, 
it  is  hereby  declared,  that  two  letters,  transmitted  by  the  General 
post-office  at  London,  Quebec,  or  Halifax,  at  an  interval  of  not 
less  than  fourteen  days  from  each  other,  directed  to  the  firm, 
at  the  other  of  the  said  places  respectively,  shall  be  sufficient 
notice  for  dissolving  the  said  copartnership,  as  to  the  partner  or 
partners  resident  at  such  last  mentioned  place ;  and  the  said  notice 
:8hall  be  considered  as  commencing  from  the  time  at  which  the 
last  of  the  said  letters  shall  have  been  put  into  the  post-office  b3 
aforesaid  ;  and  at  the  expiration  of  such  notice,  or  at  any  subae* 
quent  time  to  be  named  therein,  the  said  copartnership  concern 
:shall  absolutely  cease  and  determine  as  to  all  the  said  partners,  and 
the  same  account,  division  and  payment,  shall  thereupon  be  made 
•as  is  before  directed  at  the  end  of  the  term. 


III. AGREEMENTS   RESPECTING   APPRENTICES,   &C. 

By  Rev.  Stat,  of  Mass.  ch.  80,  children  under  the  age  of  fourteen 
years  may  be  bound  apprentices  by  their  father  or  guardian,  or  if 
they  have  no  parent  or  guardian^  may  bind  themsehes,  with  the  ap-" 
probation  of  the  selectmen,  by  an  indenture  sealed  and  delivered,  of 
two  parts,  one  of  which  parts  shall  be  kept  for  the  use  of  the  minor.. 
Where  they  are  above  the  age  of  fourteen  they  may  be  bound  in 
the  same  manner,  provided  their  own  consent  appears  in  the  instru- 
ment by  their  signature.  Every  master  is  liable  to  an  action  on  the 
indenture  for  the  breach  of  any  covenant  on  his  part  therein  con- 
tained. Where  judgment  is  rendered  in  such  action  for  the  plaintiff, 
the  Court  may,  upon  motion  of  the  plaintiff,  discharge  the  minor 
from  his  apprenticeship.  The  same  provisions  are  provided  for  the 
•case  where  the  minor  is  bound  out  by  the  overseers  of  the  poor,  only 
the  law  humanely  takes  the  place  of  the  natural'  father,  and  orders 
that  in  such  cases  the  cqptract  shall  contain  a  provision  for  teaching 
the  apprentice  the  common  branches  of  education.  When  the  ap- 
prentice is  guilty  of  gross  misbehavior,  &c.  the  master,  by  taking 
the  proper  legal  steps,  may  be  discharged  from  the  contract;  and 
where  the  master  dies  before  the  termination  of  the  contract,  the  ap- 
prentice is  no  longer  held  and  may  be  bound  out  anew. 

If  the  selectmen  are  also  overseers  of  the  poor,  ex  officio^  in  the 
indenture  of  i^prenticeship  they  need  only  designate  themselves  as 
selectmen.  Powers  v.  Fvare,  2  Pick.  451.  h  is  also  held,  that 
overseers  cannot  bind  out  minors  to  be  apprentices  for  a  lesB  time 
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than  their  mmority.  Reidell  v.  Congdon^  16  Pick.  44.  The  mas- 
ter is  unable  to  assign  the  service  of  the  apprentice.  DaoU  v.  Co- 
hum^  8  Mass.  R.  299 ;  Ayer  v.  Chase,  19  Pick.  556 ;  Hall  v.  Gard- 
ner^  1  Mass.  R.  172.  Where  a  cooper  sent  his  apprentice  on  a  whaling 
voyage,  with  the  assent  of  his  mother,  it  was  held,  that  he  had  no 
claim  to  the  wages  earned  by  the  apprentice  on  the  voyage ;  and  evi- 
dence of  custom  on  the  part  of  coopers  to  send  their  apprentices  on  such 
voyages,  was  held  inadmissible.  Randall  v.  Rotch,  12  Pick,  107. 
Nor  can  the  master  carry  his  apprentice  out  of  the  Commonwealtlu 
Coffin  v.  Bassett,  2  Pick.  357  ;  Davis  v.  Cohum,  8  Mass.  R.  299. 

The  relation  of  master  and  servant  in  the  free  states  rests  entirely 
upon  contract,  and  the  one  pays  the  stipulated  consideration,  if  the 
other  performs  the  service  contracted  for.  Where  the  servant  is  hired 
for  a  definite  time,  and  before  the  time  has  elapsed,  leaves  his  master^s 
service,  he  forfeits  all  claim  to  wages,  for  the  time  he  has  served.  The 
same  is  true  if  the  servant  so  misconduct  himself,  as  to  compel  his 
master  to  dismiss  him.  Huffman  v.  Boulnois,  2  Carr.  &  Payne^s 
N.  P.  Rep.  510 ;  Turner  v.  Robinson,  6  ib.  15.  And  the  master 
may  with  impunity  discharge  his  servant  before  the  expiration  of  the 
term,  for  immorality,  habitual  carelessness,  or  wilful  disobedience. 
Callo  y.  Brouncker,  4  ib.  518.  It  seems  that  domestic,  or  menial 
servants,  though  hired  for  a  year,  may  be  dismissed  on  a  month's 
notice,  or  on  payment  of  a  month's  wages,  by  the  custom  respecting 
them.  12  B.  Moore's  Rep.  556.  The  better  opinion  is,  that  the  mas- 
ter is  not  bound  to  provide  even  a  menial  servant  with  medical  attend- 
ance and  medicines  during  sickness ;  and  therefore  where  there  are 
articles  of  agreement  to  be  drawn,  humanity  would  seem  to  encourage 
the  insertion  of  a  clause  by  which  the  master  in  case  of  sickness,  binds 
himself  to  furnish  all  things  necessary  to  his  servant's  speedy  recovery. 
Sdlen  V.  Norman,  Carr  &  Payne's  N.  P,  Rep.  80. 

1.  Agreement  between  a  master  and  journeyman  or  hired  servant* 

Articles  of  agreement,  indented,  &c. 

The  said  W.  M.  for  the  consideration  hereunder  mentioned, 
doth  covenant,  promise,  and  agree,  to  and  with  the  said  W.  S. 
his  executors,  administrators,  and  assigns,  by  these  presents,  in 
manner  following,  (that  is  to  say,)  that  he  the  said  W.  M.  shall 
and  will  become  servant  unto  and  diligently  serve,  abide,  and 
continue  with  the  said  W.  S.,  his  executors,  administrators,  and 
assigns,  from  the  day  of  date  of  these  presents,  for  and  during^ 

and  unto  the  full  end  and  term  of years,  now  next  ensuing 

as  his  and  their  covenant  servant,  and  diligently  and  faith- 
fully according  to  the  best  and  utmost  of  his  power,  skill  and 
knowledge,  exercise  and  employ  himself  in  the  trade  and  busi- 
ness of,  &c.  and  shall  and  will  during  the  said  term,  do  and 
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perform  all  such  service  and  business  whatsoever,  as  well  relat- 
ing to  the  trade  aforesaid,  which  the  said  W.  S.  now  useth,  as 
in  and  about  any  other  business,  matter,  or  thing  whatsoever, 
which  the  said  W.  S.  shall,  from  time  to  time,  order,  direct,  and 
appoint,  to  and  for  the  most  profit  and  advantage  of  the  said 
W.  S.  that  he  can ;  and  shall  and  will  keep  the  secrets  of  the 
said  W.  S.,  relating  to  the  said  trade  and  business ;  and  like- 
wise be  just,  true,  and  faithful  to  the  said  W.  S.,  in  all  matters 
and  things,  and  in  no  wise  wrongfully  detain,  embezzle,  or  pur- 
loin any  moneys,  goods  or  things  whatsoever,  belonging  to  the 
said  W.  S.;  and  also  shall  and  will  keep  just,  true,  and  faithful 
accounts  in  the  books  of  the  said  W.  S.  of  all  the  goods  bought 
and  sold,  moneys  received  and  paid,  and  of  all  other  things  what- 
soever relating  to  the  business  of  the  said  W.  3.  that  shall  come 
to  be  committed  to  his  care,  management^  or  disposal ;  and  from 
time  to  time  pay  all  moneys,  which  he  shall  receive  of,  or  belong- 
ing to,  or  by  order  of  the  said  W.  S.  into  his  hands,  and  make 
and  give  up  true  and  fair  accounts  of  all  his  actings  and  doings 
whatsoever  in  his  said  employment,  without  fraud  or  delay,  when 
and  as  often  as  he  shall  be  thereto  required.  And  in  consideration 
of  the  premises,  and  of  the  several  matters  and  things  by  the  said 
W.  M.  to  be  performed  as  aforesaid,  the  said  W.  S.  doth  for  him- 
self, his  executors,  and  administrators,  covenant  and  agree  to  and 
with  the  said  W.  M.  by  these  presents,  that  he  the  said  W.  S., 
his  executors  and  administrators,  shall  and  will  find  and  pro- 
vide unto  and  for  the  said  W.  M.  in  his  dwellinghouse,  meat,  drink^ 
washing  and  lodging,  and  also  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  W.  M.  his  executors  or  assigns,  the  sum  or 
salary  of,  &c.  for  the  first years  by  equal  quarterly  pay- 
ments, and  shall  and  will  allow  the  said  W.  M.  such  reasonable 
expenses  in  and  about  the  business  aforesaid,  as  he  the  said  W.  S. 
shall  think  fit.  And  the  said  parties  do  mutually  covenant  and 
agree  to  and  with  the  other,  viz.  That  if  the  said  W.  S.  shall  not 
be  willing  to  continue  the  said  W.  M.  in  his  service  after  the  expi- 
ration of  the  said years,  or  if  the  said  W,  M.  shall  not  be 

willing  to  serve  and  continue  ^ith  the  said  W.*S.  after  the  expi- 
ration of  the  said years,  in  either  of  the  said  cases  the  said 

parties  shall  and  will  give months  notice  of  such  their  minds 
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and  intention  before  the  expiration  of  the  said  term.    In  witness^ 


Penalty  which  may  be  inserted. 

And  lastly,  for  the  true  performance  of  the  several  and  respec- 
tive covenants  and  agreements  hereinbefore  contained  on  the  parts 
of  each  of  them  the  said  W.  S.  and  W.  M.  to  be  worked,  paid, 
done,  and  performed,  in  manner  as  aforesaid,  they  the  said  W.  S. 
and  W.  M.  do  hereby  bind  themselves  unto  each  other,  and  their 
respective  executors,  administrators,  and  assigns  of  each  other  in 
the  penal  sums  of,  &c.  firmly  by  these  presents.  (1.) 


2.  A  general  Indenture  of  Apprenticeship. 

(Beginnings.) 

1.  This  Indenture,  made   the day  of  ,  A.  D.  &c. 

witnesseth,  that  W.  S.  son  of  H.  S.  of ,  in  the  county  of 

,  hath  of  his  own  free  will  and  accord,  (and  you  may  say) 

and  by  and  with  the  consent  of  his  father  (or  other  next  of  kin) 
testified  by  his  sealing  and  delivering  these  presents,  placed  and 
bound  himself  apprentice  to  J.  R.  of (mention  his  trade  S/'c.) 

2.  This  Indenture,  made,  &c.  between  H.  S.  (the  father)  of 

,  and  W.  S.  son  of  the  said  H.  S,  of  the  one  part,  and  R.  J. 

(the  master)  of,  &c.  of  the  other  part,  witnesseth,  that  the  said 
W.  S.  by  and  with  his  own  consent,  free  will  and  good  liking, 
and  by  and  with  the  said  H.  S's  consent  and  good  liking,  testi- 
fied by  his  being  a  party  to,  and  sealing  and  delivering  these 
presents,  hath  put,  &c. 

(With  approbation  of  selectmen,) 

3.  This  Indenture,  made  this day  of A,  D.  &c. 

between  P.  P.  of a  minor,  aged  — years  (with  the 

approbation  of  the  selectmen  of  the  said  town  of testified 

by  their  signing  and  sealing  these  presents)  of  the  one  part,  and 
E.  P.  of of  the  other  part.     Witness,  &c. 

(1^  Coyenants  for  personal  service  cannot  be  specifically  enforced  except  in  the 
cases  of  apprentices,  sailors  and  soldiers ;  the  first  of  which  may  be  done  through 
parental  authority,  and  the  two  latter  mtut  be  done  on  the  grounds  of  policy. 
See  Mary  Clarke*M  caaoi  1  Black.  Ind.  Eep.  122. 
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(With parents^  consent) 

4.  This  Indenture,  made  the day  of by  and 

between  A.  B.  of and  G.  D.  his  son,  of  the  age  of 

years,  of  the  one  part,  and  E.  F.  of of  the  other  part,  wit- 

nitnessethy  that  the  said  C.  D.  by  and  with  the  consent  of  the 
said  A.  B.  (testified  by  his  signing  and  sealing  these  presents) 
hath  bound  out  himself,  &c. 

To  be  taught  in  the  said  trade,  science  or  occupation  of  a 

which  the  said  R.  J.  now  uses,  and  to  live  with,  continue,  and 
serve  him  as  an  apprentice  from  the  day  of  the  date  hereof  (or 

from  the day  of next  coming)  unto  the  full  end  and 

term  of  seven  years  from  thence  next  ensuing  and  fully  to  be  com- 
plete and  ended.  During  all  which  said  term  of  seven  years,*  the 
said  A,  B.  doth  covenant  and  promise  to  and  with  the  said  R.  J, 
that  he,  the  said  C.  D.  shall  and  will  well  and  faithfully  serve  and 
demean  himself,  and  be  just  and  true  to  him  the  said  R.  J.  as  his 

master  (as  weU  in 05  in  parts  beyond  the  sea)  and  keep  his 

secrets,  and  every  where  willingly  obey  all  his  lawfiil  conmiands  ; 
that  he  shall  do  no  hurt  or  damage  to  his  said  master  in  his  goods, 
estate,  or  otherwise,  nor  willingly  suffer  any  to  be  done  by  others, 
and  whether  prevented  or  not,  shall  forthwith  give  notice  thereof 
to  his  said  master ;  that  he  shall  not  inordinately  embezzle  or  waste 
the  goods  of  his  said  master,  nor  lend  them  without  his  consent  to 
any  person  or  persons  whatsoever ;  that  he  shall  not  traffic,  or 
buy  and  sell,  with  his  own  goods,  or  the  goods  of  others,  during 
the  said  term,  without  his  master's  leave ;  that  he  shall  not  play 
at  cards,  dice,  or  any  other  unlawful  games,  whereby  his  said  mas- 
ter may  sustain  any  loss  or  damage,  without  his  consent ;  that  he 
shall  not  haunt  or  frequent  playhouses,  taverns  or  alehouses,  except 
it  be  about  his  master's  business  there  to  be  done  ;  that  he  shall 
not  commit  fornication ;  that  he  shall  not  contract  matrimony  ;  and 
thai  he  shall  not  at  any  time,  by  day  or  night,  depart  or  absent 

*  In  a  case  where  the  covenant  from  the  guardian  for  the  apprentice  was 
omitted  in  an  indenture  of  apprenticeship,  the  covenants  were  held  not  to  bind 
the  guardian.  They  should  therefore  be  inserted  in  all  cases  where  it  is  intended 
that  tile  guardian  snotild  be  answerable  for  the  good  conduct  of  the  apprentice. 
Blunt  V.  Meleh&Tt  2  Mass.  R.  231. 

If  the  guardian  chooses  not  to  be  responsible  for  the  apprentice's  good  beha- 
viour, the  words  in  italics  should  be  left  out. 
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himself  from  the  service  of  his  said  master  without  his  leave ;  but 
in  all  things,  as  a  good  and  faithful  apprentice,  shall  and  will  de- 
mean and  behave  himself  to  his  said  master,  and  all  his,  during 

the  said  term.    And  for  and  in  consideration  of  the  sum  of to 

him  in  hand  paid,  &c.  the  receipt,  d&c,  the  said  R.  J.  doth  cov- 
enanty  promise,  and  agree  to  teach  and  instruct  his  said  apprentice, 
or  otherwise  cause  him  to  be  well  and  sufficiently  taught  and  in- 
structed, in  the  said  trade  of  a ,  after  the  best  way  and  man- 
ner that  he  can ;  and  shall  and  will  also  find  and  allow  unto  his 
said  apprentice  meat,  drink,  washing,  lodging  and  apparel,  both 
linen  and  woolen,  and  all  other  necessaries  in  sickness  and  in 
health,  meet  and  convenient  for  such  an  apprentice,  during  the 
term  aforesaid ;  and  at  the  expiration  of  the  said  term,  shall  and 
will  give  to  his  said  apprentice  (over  and  above  his  then  clothing) 
one  new  suit  of  apparel,  viz.  coat,  waistcoat  and  breeches,  hat, 
shoes  and  stockings,  and  linen,  fit  and  suitable  for  such  an  appren- 
tice.    In  witness,  &c. 

NOTES. 

The  covenants  in  an  indenture  of  apprenticeship,  that  the  appren- 
tice shall  serve,  and  that  the  master  shall  instruct  and  provide  for 
him,  are  independent ;  so,  that  if  the  apprentice,  by  reason  of  incura- 
ble illness,  become  unable  to  leara  his  master's  trade  or  to  perform  the 
stipulated  services,  the  madtcr  cannot  of  his  own  authority  put  an  end 
to  the  contract.     Powers  v.  Ware^  2  Pick.  451, 

So,  in  cases  of  disobedience  of  orders,  or  the(\.  It  would  be  ad- 
visable therefore,  as  a  matter  of  convenience,  to  insert  a  clause  in 
the  indentures  by  virhich,  in  case  the  apprentice  is  guilty  of  shameful 
and  gross  misbehavior,  the  master  would  be  discharged  from  his  con- 
tract.    See  ibid* 

Parents  are  under  obligations  to  support  their  children,  and  are  en- 
titled to  their  earnings.     Benson  v.  Remington^  2  Mass.  R.  1 13. 

They  may  transfer  this  right,  or  authorize  those  who  employ  their 
cbildfen,  to  pay  them  their  own  earnings,  and  the  payment  will  be 
a  discharge  against  the  parents*  Ibid.  Day  v.  Everett^  7  Mass.  R. 
145. 


lY. — >  AGREEMENTS   TO   ERECT  BUILDINGS    AND   TO   DO  OTHER 

WORK,   &C. 

Where  a  person  undertakes  to  build  after  a  specified  plan,  and 

with  certain  materials,  and  without  leave  he  departs  from  the  terms 

of  the  contract,  he  is  not  entitled  to  any  compensation  for  his  labor. 
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ERis  v.  Hamlen^  3  Tauot.  R.  52.  So  also  if  the  subject  matter  of 
the  contract  is  destroyed  by  inevitable  accident  before  completion 
or  delivery,  the  loss  falls  upon  the  mechanic ;  and  if  he  furnished 
the  materials,  he  k)seB  them  as  well  aB  his  titne  and  skill.  Adams 
V.  Nichols y  19  Pick.  275.  But  it  is  otherwise  where  the  materia  Is 
are  furnished  by  the  employer,  and  the  skill  and  labor,  by  the  me- 
chanic, fot  hefe  eabh  bears  the  loss  of  his  own.  See  Story  on  Con- 
tracts, §  447,  and  authorities  there  cited.  In  all  cases  of  locutio 
cperis  faciendi^  the  mechanic  impliedly  warrants  that  he  has  suffi- 
cient skill  to  properly  finish  what  he  undertakes;  and  where  the 
materials  belong  to  his  employer,  and  the  work  done  is  injurious,  he 
makes  himself  responsible.  Story  on  Contracts,  ^  448>  «ind  cases 
there  oited% 


mmmt^m^^tm 


l.'-^Agr^ment  to  hnild  a  house,  accordirig  to  apian,  ^c. 

Articles  of  agreement,  made  on  the  — —  of  ^  ■—  between  A.  B., 
&c.  of  the  one  part,  and  C.  D*,  &c.  of  the  other  part,  as  folio weth. 

Fir9L  The  said  A.  B.  for  himself,  his  heirs,  executors,  and 
administrators,  doth  hereby  covenant  with  the  said  C.  IX,  his  ex* 
ecutors,  administrators,  and  assigns,  that  he  the  said  A.  B.  his  ex* 
ecutors,  or  administrators,  shall  and  will,  on  or  before  the  ■■■  day 
of  ■■■■  ■■  now  next  ensuing,  in  consideration  of  the  sum  of"-  ■  to 
be  paid  to  him  at  the  time  hereinafter  mentioned,  build  and  com-* 
pletely  finish,  upon  ground  belonging  to  the  said  C.  D.  at  — -the  sev* 
eral  buildings  set  forth  in  the  schedule  hereunder  written,  and  also 
do,  or  cause  to  be  done,  within  said  time,  all  and  singular  the  works 
mentioned  in  the  said  schedule,  according  to  the  plan  and  elevation 
signed  by  the  isaid  C.  D.  in  a  good,  workmanlike  manner,  to  the 
satisfaction  of  the  said  C.  D.  or  of  any  surveyor  whom  the  said 
C.  D.  shall  for  that  purpose,  by  certificate  in  writing,  appoint:  and 
also  shall  and  will  provide  good,  proper,  and  sufficient  materials 
of  all  kinds  whatsoever,  for  erecting  the  said  buildings,  and  finish- 
ing the  said  works  and  buildings.  And  it  is  further  agreed  by  and 
between  the  said  parties,  that  if  the  said  A.  B.  his  executors, 
or  administrators,  shall  be  guilty  of  any  neglect  or  delay  what- 
soever in  building,  and  finishing,  and  completing  the  said  works 
and  buildings,  and  the  said  C.  D.  shall  give  notice  in  writing  of 
such  neglect  or  delay  to  the  said  A.  B.,  his  executors,  or  adminis* 
trators,  that  then  and  in  such  case,  it  shall  be  lawful  for  the  said 
C.  D.,  his  executors,  or  administrators,  within  the  space  of 
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days  after  sach  notice  given  as  aforesaid,  in  case  the  said  A.  B., 
his  executors,  or  administrators,  shall  not,  according  to  the  direc* 
tion  of  the  said  C.  D.  or  of  the  said  surveyor,  proceed  on  to  the 
completion  of  the  said  works  in  pursuance  of  the  said  notice,  to 
purchase  proper  and  sufficient  materials,  and  also  to  employ  a 
sufficient  number  of  workmen  to  finish  the  said  buildings  and 
works,  and  that  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  dball  and  may  deduct  and  retain  to  themselves  the  costs 
of  such  materials,  and  all  such  sum  and  sums  of  money  as  he  or 
they  shall  pay  to  such  workmen  for  the  completion  of  such  build* 
ings,  &c.  out  of  the  money  that  shall  be  so  due  to  him  the  said 
A.  B.  by  virtue  of  said  agreement.  And  that  the  said  A.  B. 
his,  d&c.  shall  not  nor  will  in  any  manner  do,  or  cause  to  be  done, 
any  act  or  thing  whatsoever  to  hinder  the  said  person  or  persons 
80  to  be  employed  by  the  said  U.  D.,  his  executors,  administrators, 
or  assigns,  from  finishing  the  said  buildings  and  works  in  pursu* 
ance  of  the  said  covenant,  or  in  using  the  materials  which  shall 
be  provided  for  the  doing  of  the  same,  or  in  any-wise  molest,  or 
cause  to  be  molested  the  said  C.  D.,  his  executors,  administrators,, 
or  assigns,  or  any  person  or  persons  employed  by  him  or  them^ 
in  the  doing  thereof  And  the  said  C.  D.  doth  hereby  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant  with  the* 
said  A.  B.  his  executors,  and  administrators,  that  he  the  said  C. 
D.,  his  executors,  administrators,  or  assigns,  shall  and  will,  welt 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  A.  B  his  execu- 
tors, administrators,  or  assigns,  the  sum  of within days 

next  after  the  said  buildings  and  works  shall  be  completely  built, 
done,  and  finished.  Provided  always,  and  it  is  hereby  agreed  by 
the  said  parties  to  these  presents,  that  in  case  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  shall  direct  any  more  work 
to  be  done,  fn  and  about  the  said  buildings  and  premises,  than  what 
is  contained  in  the  said  schedule,  that  then  the  said  C.  D.,  his  ex- 
ecutors, administrators,  and  assigns,  shall  pay,  or  cause  to  be  paid,, 
unto  the  said  A.  B.,  his  executors,  administrators,  or  assigns,  so 
much  money  as  such  extra  work  shall  be  worth,  upon  a  reasonable 
valuation ;  and  in  case  it  shall  be  thought  proper  by  the  said  C. 
D.,  his  executors,  administrators,  or  assigns,  to  diminish  or  omit 
any  part  of  the  work  in  the  said  schedule,  that  then  the  said  C.  D. 

10 
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his  executors,  administrators,  or  assigns,  shall  deduct  out  of  th^ 
money  agreed  to  be  paid  by  him  the  said  C.  D.  as  aforesaid,  bo 
much  money  as  the  work  so  to  be  diminished  or  omitted,'  shall 
amount  unto  upon  a  reasonable  valuation,  any  thing  hereinbeforo 
contained  to  the  contrary  notwithstanding.  And  lastly  it  is  here* 
by  agreed  by  the  said  parties  to  these  presents,  that  if  any  dispute 
shall  happen  between  them,^  concerning  the  said  buildings  or 
works  hereby  covenanted  to  be  buUl  or  done  as  aforesaid,  or  con^ 
cerning  the  money  to  be  paid  for  the  same,  or  concerning  any  al-* 
teration  of  the  same,  or  concerning  any  additional  payment,  or 
any  deduction^  to  be  made  as  aforesaid,  or  concerning  any  other 
matter  or  thing  whatsoever  relating  to  the  work  hereby  coiitraeted 
to  be  done,  that  then  and  in  such  case  such  dispute  shall  be  left  to 
the  award  and  determination  of  three  indifferent  persons,  one  to  be 
named  and  appointed  in  writing  by  the  said  A.  B.,  his  executorsi 
&c.  and  the  other,  by  the  said  C.  D.  his  executors,  &c.  and  the 
third  to  be  chosen  by  the  said  two  persons  so  to  be  named  by  the 
said  A.  B.  and  C.  D.  respectively,  immediately  after  such  dispute 
shall  so  happen.  And  the  said  parties  hereto  do  hereby  covenant 
with  each  other,  that  they  the  said  parties  shall  and  will  severally 
abide,  perform,  and  keep  the  award,  and  determination  of  the 
said  three  persons  so  to  be  named  and  appointed^  or  any  two  ol 
them  touching  the  said  several  matters  and  things  to  be  referred  to 
them  aforesaid,  so  as  the  same  be  made  in  writing  under  the  hands 
and  seals  of  the  said  arbitrators,  or  any  two  of  them,^  within  one 
calendar  month  next  after  such  reference.  And  for  the  due  per- 
formance of  these  presents,  the  said  parties  do  hereby  bind  them- 
selves respectively,  their  respective  heirs,  executors,  and  adminis** 
trators,  each  unto  the  other  in  the  penalty  of,  &c.  firmly  by  these 
presents.    In  witness,  d&c. 


2.  Agreement  to  build  a  house ;  the  materials  to  be  provided 
by  the  builder  ;  with  special  clauses. 

Articles  of  agreement,  &c.  between  A.  (the  builder)  of,  &c. 
of  the  one  part,  and  B.  (the  proprietor)  of,  &c.  of  the  other  part* 

First.  The  said  A.  doth  hereby  for  himself,  &c.  covenant  and 
agree  with  the  said  B.,  bis,  &c.,  that  he  the  said  A.  his,  &c.,  shall 
or  will,  for  the  consideration  hereinafter  mentioned,  within  the 
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'space  of months  from  the  date  of  these  presents,  erect,  buil  d 

and  completely  cover  in  and  finish  upon  the  {^remises  of  the  said 

B.  at aforesaid,  a  dwellinghouse  and  buildings  according 

to  the  plan  and  elevation  set  forth  in  the  schedule  hereunder  writ- 
texL  And  also,  do,  perform  and  execute,  all  and  singular  the 
jworks  also  mentioned  in  the  said  schedule,  and  according  to  the 
plan  and  elevation  therein  mentioned  or  contained ;  the  same  to  be 
done  within  the  time  aforesaid,  and  in  a  good,  workmanlike  man- 
ner, to  the  satisjaciiim  of  C  D.  of  ^c,  (surveyor  or  architect) 
for  this  purpose  agreed  upon  by  the  said  A.  and  B.,  to  be  testi- 
Jied  by  a  writing  or  certificate  under  the  hand  of  the  said  C,  D. 
And  also  shall  and  will  find  and  provide  such  good,  proper  and 
sufficient  materials,  of  all  kinds  whatsoever,  as  shall  be  suitable 
for  erecting  the  said  dwellinghouse  and  buildings,  and  complete- 
ly finishing  the  said  works. 

Clause^  to  be  inserted  at  discretion^  if  the  builder  makes  default^ 
the  proprietor  to  finish  the  works j  and  deduct  the  expenses. 
And  it  is  further  agreed  by  and  between  the  said  peurties,  that, 
the  said  A.,  his  executors,  &c.  shall  in  any  manner  neglect,  or  be 
guilty  of  any  delay  whatsoever,  in  building  and  finishing  the  said 
dwellinghouse,  buildings,  and  works  as  aforesaid ;  and  the  said  B. 
shall  give  or  leave  notice  in  writing,  of  such  neglect  or  delay  at 
the  place  of  abode  of  him  the  said  A.,  his  executors,  &rC.,  and 
the  said  A.,  his  executors,  &c.,  shall  not  proceed  to  complete  the 

said  buildings,  within  the  space  of days  after  such  notice 

given  or  left  as  aforesaid ;  then  and  in  any  such  case,  it  shall  be 
lawful  for  the  said  B.,  his,  &c.  to  purchase  proper  and  sufficient 
materiris ;  and  also  to  employ  a  sufficient  number  of  workmen  to 
finish  and  complete  the  said  dwellinghouse,  buildings  and  works ; 
and  also  that  the  said  B.  his  executors,  administrators  and  assigns, 
shall  and  may  deduct  and  retain  to  himself  and  themselves,  the 
costs  of  such  materials,  and  all  such  sum  and  sums  of  money  as 
he  pr  they  shall  pay  to  such  workmen,  for  the  completion  of  such 
dwellinghouse,  &c.,  out  of  the  money  which  shall  be  due  to  the 
said  A.,  his,  &c.,  under  this  agreement ;  and  also  that  the  said  A., 
bis,  &c.,  shall  not  nor  will  in  any  manner  do  or  cause  to  be  done, 
any  act,  matter  or  thing,  to  prevent,  hinder  or  molest  the  said  B., 
his  executors,  4&c.  or  any  person  or  persons  employed  by  him  o  r 
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them  from  completing  and  finishing  the  said  dwellinghouse,  Slc. 
in  manner  aforesaid,  or  in  using  the  materials,  which  shall  be  on 
the  said  premises,  and  provided  by  either  of  the  said  parties  for 
the  doing  thereof. 

(  The  mode  of  payment) 
And  the  said  B.  doth  hereby  for  himself,  liis  heirs,  executors, 
&c.  covenant  and  agree  with  the  said  A.,  his.  &c.  that  he  the 
said  B.,  his,  &c.  shall  and  will  well  and  truly  pay  to  the  said  A., 

his,  &c.  the  sum  of  $ ,  within months  next  after  the 

said  dwellinghouse,  buildings  and  premises,  shall  be  completely 
built,  done,  and  finished,  (to  the  satisfaction  of  the  said  C.  D, 
as  aforesaid,  the  same  to  be  testified  in  writing,  under  his  hand.) 

Extra  work  to  be  paid  for. 
And  it  is  hereby  declared  and  agreed,  by  and  between  the  said 
parties  hereto,  that  in  case  the  said  B.,-  his  executors,  &c.  shall 
direct  more  work  to  be  done,  in  or  about  the  said  dwellipghouse, 
buildings  and  works,  than  is  contained  in  the  schedule  hereunder 
written,  then  and  in  such  case,  the  said  B.,  his,  &c.,  shall  pay  to 
the  said  A.,  his,  &c.,  so  much  money  as  such  extra  work,  and  the 
materials  used  therein,  shall  cost  or  amount  unto,  any  thing  here- 
inbefore contained  to  the  contrary  notwithstanding. 

Omitted  work  to  be  deducted. 
And  in  case  it  should  be  thought  proper  by  the  said  B.,  his  ej[- 
ecutors,  &c.,  to  diminish  or  omit  any  part  of  the  work  in  the  said 
schedule  hereunder  written,  then  and  in  such  case,  the  said  A., 

his,  d&c,  shall  deduct  and  allow  out  of  the  said  sum  of  $ ,  so 

much  money  as  the  work  so  to  be  diminished  or  omitted  shall 
amount  unto,  upon  a  reasonable  valuation,  any  thing  hereinbefore 
contained  to  the  contrary  notwithstanding:  (and  all  allowan-^ 
ces  or  deductions  for  such  extra  or  omitted  works,  respectively^ 
shall  be  ascertained  and  settled  by  the  said  C.  D.) 

An  agreement  to  refer  disputes  to  arbitration,  m^y  be  inserted 
(if  thought  expedient.)    In  witness,  &c. 

A  cUmse,  in  which  the  proprietor  agrees  to  pay  workm^s 
wages,  which  m^ay  be  inserted  in  any  such  agreement. 

And  that  the  said  B.,  his  executors,  &c.,  shall  and  will,  every 
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week  during  the  prbgress  of  the  said  buildings  and  works,  pay  and 
supply  the  said  A.,  his,  &c.,  with  such  sums  of  money  as  shall  be 
sufficient  for  paying  and  discharging  the  wages  and  labor  of  the 
workmen  and  laborers,  who  shall  from  time  to  time  be  employed 
in  or  about  the  said  buildings  ox  works ;  the  amount  whereof  shall 
be  ascertained  by  the  said  C.  D.,  by  a  certificate  under  his  hand, 
and  the  remainder  of  the  said  sum  of  $ ,  (as  before.) 


3.  An  agreement  for  building  a  house  according  to  a  plan 

annexed. 

Be  it  remembered,  that  on  this day  of it  is  agreed 

between  A.  B.  of and  O.  D.  of in  manner  and  form 

following,  viz. :  The  said  C.  D.  for  the  considerations  hereinafter 
mentioned,  doth  for  himself,  his  executors,  and  administrators,  cov- 
enant, promise  and  agree  to  and  with  the  said  A.  B.,  his  executors, 
administrators,  and  assigns,  that  he,  the  said  C.  D.  or  his  assigns, 

shall  and  will,  within  the  space  of next  after  the  date  hereof, 

in  good  and  workmanlike  manner,  and  according  to  the  best  of  his 

art  and  skill,  at welj  and  substantially  erect,  build,  set  up, 

and  finish,  one  house  or  messuage,  according  to  the  draught  or 
scheme  hereunto  annexed,  of  the  dimensions  following,  viz.,  &c. 
and  to  compose  the  same  with  such  stone,  brick,  timber,  and  other 
materials,  as  the  said  A.  B.  or  his  assigns  shall  find  and  provide  for 
the  same ;  in  consideration  whereof  the  said  A.  B.  doth  for  himself, 
his  executors,  and  administrators,  covenant  and  promise,  to  and 
with  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  well 
and  truly  to  pay,  or  cause  to  be  paid  unto  the  said  C.  D.,  his.  &c. 

the  sum  of in  manner  following,  (that  is  to  say)  the  sum  of 

part  thereof  at  the  beginning  of  the  said  work ;  the  sum  of 
more,  another  part  thereof,  when  the  said  work  shall  be  half 

done ;  and  the  remaining  sum  of in  full  for  the  said  work, 

when  the  same  shall  be  completely  finished ;  and  also  that  he  the 
said  A.  B.,  his  executors,  administrators,  or  assigns,  shall  and  will, 
at^his  and  their  own  proper  expense,  find  and  provide  all  the  stone, 
brick,  tile,  timber  and  other  materials  necessary  for  making  and 
building  the  said  house.  And  for  the  performance  of  all  and  every 
the  articles  and  agreements  abovementioned,  the  said  A.  B.  and 
C.  D.  do  hereby  bind  themselves,  their  executors,  &c.  each  to  the 
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other,  in  the  penal  sum  of,  &c.,  firmly  by  these  presents.    In  wit' 
ness,  &c. 


4.  An  agreement  for  taking  down  an  old  house  and  building  a 
new  one ;  the  builder  to  find  materials. 

Articles,  &c. 

The  said  R.  C.  for  himself,  his,  &c.  doth  covenant,  &c.  to  and 
with  the  said  J.  F.,  his,  &c.,  by,  &c.  in  manner  and  form  follow- 
ing, that  is  to  say,  that  he  the  said  R.  C,  his,  &c.,  or  some  of 
them,  for  the  consideration  hereinafter  mentioned,  shall  and  will 
forthwith  take  down  the  now  dwellinghouse  of  the  said  J.  F.,  sit- 
uate,  &c.  and  in  the  room  thereof,  shall  make,  erect,  build  and  set 
up  one  new  tenement  or  dwellinghouse,  to  be  40  feet  wide,  and 
50  feet  long,  together  with  a  cellar  of  the  same  length  and  breadth  ; 
and  shall  also  make  4  rooms  on  each  floor,  and  shall  find  and  pro- 
vide, at  his  own  proper  costs  and  charges,  all  and  all  manner  of 
tiles,  bricks,  laths,  nails,  lead,  iron,  sand  and  lime,  and  all  other 
materials  whatsoever,  which  shall  be  fit  and  necessary  to  be  used 
in  or  about  the  said  building,  and  shall  carry  away  all  rubbish 
whatsoever  which  shall  arise  by  reason  of  the  said  buildings;  and 
shall  and  will  in  all  things,  well  and  workmanlike  erect,  set  up, 

and  finish  the  said  building  at  or  before  the  tenth  day  of next 

ensuing  the  date  hereof;  in  consideration  of  which  said  building, 
so  to  be  done  and  finished  in  manner  and  form  aforesaid,  the  said 
J.  F.  for  himself,  his,  &c.  doth  covenant,  &c.  (to  pay  for  the 
building  a^  in  the  other  forms,)    In  witness,  &c. 


6.  —  An  Agreement  to  build  part  of  a  turnpike. 

Articles  of  agreement,  made  and  concluded  upon  this day 

of by  and  between  J.  J.  of ,  agent  to  the  proprietors 

of  the  E.  T.  Corporation,  of  the  one  part,  and  W.  T.  and  A.  M. 
of '- of  the  other  part. 

Whereas  the  said  T.  and  M.  have  agreed  with  the  said  J.  for 

the  sum  of,  &c.  to  make  and  finish  in  a  workmanlike  manner 

miles  of  the  turnpike  road,  as  laid  out  from  M.  to  N.  over  the  T. 
hills  so  called,  within  the  bounds  which  shall  be  agreed  upon  be- 
tween them  the  said  T.  and  M.  and  the  said  J.  on  or  before  the 
day  of next  ensuing,  &c. ;  and  the  said  J.  bath  con- 
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tracted  with  them  to  finish  the  same  accordingly :  Now  it  is  hereby 
witnessed,  that  the  said  T.  and  M.,  in  consideration  of  the  sum  of 
&c.  aforesaid  and  of  the  covenant  hereinafter  mentioned,  on  the  part 
of  the  said  J.  to  be  kept  and  performed,  do  covenant,  promise  and 
agree  to  and  with  the  salt  J.  in  manner  following,  that  is  to  say,  that 
they  the  said  T.  and  M.  shall  and  will,  at  their  own  proper  charge 

and  expense,  during  this  present  month  of current,  begin  to 

make  the  said  road  over  the  aforesaid  hills,  within  the  bounds  to  be 
agreed  upon  as  aforesaid,  and  shall  and  will,  on  or  before  the 
month  of  '■■■  ■    >  next,  complete  and  finish  the  same,  at  least  two 
rods  wide,  in  a  workmanlike  manner,  so  that  horses,  carriages^ 
carts,  drags,  and  teams  of  every  description  with  customary  loads, 
may  there  pass  with  safety  and  ease  over  the  same ;  and  the  said 
T.  ^nd  M.  do  further  covenant  with  the  said  J.,  that  in  making 
said  road  over  any  hills  that  may  be  in  the  route  of  said  road,  they 
will  cut  down  such  hill  or  hills,  or  raise  the  vallies  on  each  side 
of  such  hill,  or  the  valley  between  such  hills,  and  remove  all  ob* 
structions,  in  such  a  manner  that  the  ascent  of  any  such  hill  shall 
not  in  any  place  make  an  angle  of  more  than  four  degrees  with 
the  base  thereof.     And  the  said  T.  and  M.  further  covenant  that 
the  sides  of  the  cuttings  through  the  hills  where  they  shall  make 
the  said  road,  shall  in  all  cases  project  from  a  plumb  line  in  their 
descent  towards  the  road,  beginning  at  the  top  of  the  said  cuttings, 
six  inches  for  the  first  foot,  twelve  inches  for  the  second  foot,  and 
eighteen  inches  for  the  third  foot,  and  descending  in  the  same  pro* 
portion  making  a  sloping  projection  of  six  inches  in  every  foot,  to 
the  road,  so  that  the  sides  of  the  cuttings  which  shall  be  made 
through  hills,  shall  in  all  cases  make  an  angle  of  at  least  twenty- 
two  and  one-half  degrees  with  a  plumb  line  from  the  top  of  the 
hill  to  the  road.     And  the  said  T.  and  M.  do  further  covenant, 
that  in  making  the  road  over  the  hills,  they  will  at  the  distance  of 
every  ten  or  twelve  rods,  raise  mounds  in  the  road  of  a  convenient 
height  to  turn  oS  the  water  that  may  fall  upon  it,  to  the  sides 
thereof,  so  that  the  road  shall  not  be  washed  and  gullied  by  the 
water  that  passes  over  it.     And  they  do  further  covenant  with  the 
said  J.  that  in  making  said  road,  they  will  crown  it  in  the  middle, 
BO  that  it  shall  be  there  raised  nine  inches  above  the  level  thereof ; 
and  in  spongy  ground  will  crown  it  more,  as  the  situation  of  the 
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road,  and  circumstances  may  require ;  and  that  in  finishing  said 
road,  where  the  land  is  loamy,  they  will  deposit  and  spread  at  least 
six  inches  of  gravel  upon  the  surface  of  the  same,  upon  materials 
suitable  for  a  substance  for  the  same,  and  also  that  they  wUl  at 
eyery  brook,  and  at  every  other  place  ilhere  the  same  shall  be 
necessary,  erect  and  make  a  good  and  sufficient  stone  bridge  or 
sluice,  for  the  passage  of  the  water  under  the  said  road,  of  stone, 
suitable  to  build  and  erect  the  same ;  and  that  in  making  said  road 
over  low  lands,  they  will  raise  and  build  the  same  so  high,  that 
the  water  shall  not  overflow  it  at  any  season  of  the  year,  but  that 
the  said  road  shall  at  all  times  remain  dry,  so  that  it  may  be  pass- 
ed with  ease  and  safety,  and  that  they  will  not  suffer  any  stones 
or  obstructions  to  remain  upon  the  surface  of  the  road  so  as  to 
make  the  traveUng  unsafe  or  troublesome.  And  the  said  J.  doth 
covenant,  promise,  and  agree,  to  and  with  the  said  T.  and  M.  that 
they  shall  and  may,  at  all  places  within  four  rods  wide,  as  the 
said  road  is  now  laid  out,  take  and  apply  all  the  materials  which 
they  shall  find  suitable  for  building  the  said  road,  and  shall 
and  may  scatter  and  waste  such  waste  materials,  as  may  remain 
after  making  the  said  road,  upon  the  sides  thereof ;  provided  they 
are  scattered  and  wasted  within  four  rods  wide,  as  the  said 
road  is  now  laid  out,  d&c.  [Insert  a  covenant  far  the  payment 
of  the  consideration  money,] 

6.  An  agreement  between  a  master^shipwright  and  his  work- 
men for  building  a  new  ship^  ^c. 
Articles  of  agreement,  made  between  H.  C.  of,  &c.  and  R.  S* 
of  &c.  and  W.  M*  of,  &c.  of  the  one  part,  and  J.  S.  of,  &c.  of 
the  other  part :  —  Whereas  the  said  J.  S.  hath  contracted  with  T. 
C.  of,  &c.  for  building  the  hull  of  a  new  ship,  of  the  dimensions 
contained  in  their  articles  of  agreement,  &c.  d&c.  Now  these 
presents  witness,  that  the  said  H.  C,  R.  S.,  and  W.  M.  for  them- 
selves, their,  &c.  do  hereby  covenant  with  the  said  J.  S.  his,  ^. 
that  they  the  said  H.  C,  R.  S.  and  W.  M.  their,  &c.  for  the  con- 
siderations  hereinafter  mentioned,  with  materials  to  be  provided  by 
the  said  J.  S.  and  at  his  charge,  at  his  yard  in  R.  aforesaid,  shall 
perform  the  shipwright's  work  and  workmanship,  according  to  the 
said  recited  articles  of  agreement,  for  the  building  of  the  hull  of 
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the  said  ship,  in  a  substantial  and  workmanlike  manner,  to  the 
content  of  the  said  J.  S.,  and  as  he  or  his  assigns  shall  appoint 
from  time  to  time ;  and  will  launch  the  said  ship  on  or  before  the 

da7  of        ■  nexty  and  clear  the  launch  wherein  the  said  ship 

shall  be  boilt,  immediately  after  launching  thereof.  And  the  said 
J.  S.  for  himself,  &c.  covenants  with  the  said  H.  O.,  R.  S.  and 
W*  M.  their,  &c.  that  he  the  said  J.  S.  his,  Ac.  wiU  pay  to  the 

said  H.  C,  R.  S.  and  W.  M.  their,  &c.  after  the  rate  of per 

ton  for  every  ton  of  the  said  ship's  burthen  or  tonnage  (carpenter's 
ifr  other  fneature^  and  time  and  manner  of  payment  as  the 
parties  may  agree,)  within  -^—  days  after  launching  the  said 
ship.    In  witness,  6cc 


7.  An  agreement  for  building  or  computing  a  ship,  between  a 
merchant  and  a  shipwright^  with  special  provisions^  as  to  pay^ 
mentf  (fc. 

Articles  of  agreement,  made,  &c.  between  A.  {the  builder)  of, 
&c.  and  B.  {the  merchant)  of,  &«. 

Whereas  it  hath  been  agreed,  by  and  between  the  parties  hereto, 
that  the  said  A.  shall,  at  his  present  place  of  building,  on  or  before 

the day  of next,  in  a  workmanlike  manner,  build  for 

the  said  B.  the  hull  of  a  ship  or  vessel  of  the  dimensions  herein- 
after mentioned,  for  the  price  or  sum  of  $ ,  and  such  other  and 

further  sum  and  sums  of  money,  to  be  ascertained  and  paid  at 
such  times  and  in  such  manner,  as  hereinafter  is  mentioned  and 
^cified ;  in  consideration  of  the  said  agreement,  and  of  the  sum 

of  f ,  part  of  the  said  sum  of  $■     ■■,  by  the  said  B.  to  the 

said  A.  in  hand  paid,  at  the  execution  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknowledged,  he,  the  said  A.,  doth  cove- 
nant and  agree  with  the  said  B.,  his  executors,  &;c.,  to  build  and 
construct  for  him  the  said  B.  his,  &c.  the  hull  of  a  ship  or  vessel 
of  the  following  description  or  dimensions,  that  is  to  say ;  that  the 
keel  of  the  said  hull  shall  be  in  length  within  the  posts,  eighty 
feet ;  the  rake  afore  to  be  ten  feet,  the  rake  abaft  to  be  suitable ; 
the  harpings  to  lie  at  fourteen  feet  forwards,  and  fifteen  feet  aft ; 
the  hull  at  the  dead  flat,  to  be  in  breadth  twenty-eight  feet ;  the 
birth  thereof  to  be  nineteen  feet  from  the  top  of  the  ceiling  to  the 
top  of  the  covering  board ;  the  square  o/t  the  floor  to  be  fifteen 

11 
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inches  on  the  keel,  and  eleven  inches  at  the  sir-mark ;  the  timbers 
to  be  eight  inches  square  at  the  binds,  and  four  inches  at  the  top 
timber  heads ;  the  transom  to  be  eighteen  feet  long ;  the  post  four 
feet  broad ;  the  plank  from  the  keel  to  the  binds  to  be  three  inches 
thick ;  except  five  strokes  on  each  side,  viz :  three  on  the  bilge, 
and  two  under  the  binds,  which  are  to  be  four  inch  plank ;  the 
hull  to  have  three  binds,  each  ten  inches  deep  and  seven  inchea 
thick ;  one  stroke  immediately  above  the  binds  to  be  four  inch 
plank ;  all  the  rest  to  the  channel  bind  to  be  three  inch  plank ; 
and  above  the  channel  bind,  to  be  two  inch  and  a  half  plank;  to 
have  twelve  hold  beams,  thirteen  inches  square,  with  eight  hooks 
forward,  all  whole  transoms  aft,  and  one  hook  to  be  ceiled  with 
three  inch  plank  from  the  keel  to  the  underside  of  the  hold  beams, 
except  three  strokes  on  the  bilge  on  each  side,  four  inch  plank ;  all 
the  ceiling  from  the  hold  beams  to  the  upper  deck  beams,  to  be 
two  inch  and  a  half  plank,  except  one  long  plank  under  the  main 
deck  beam,  which  is  to  be  four  inches  thick  ,*  to  be  ceiled  fore  and 
aft  with  two  inch  and  a  half  plank,  and  above  the  binds  forward 
with  two  inch  plank  ,*  to  have  one  four  inch  plank  to  be  bolted  to 
the  fore  beam  and  transom  knees,  to  be  bolted  through  the  side  in- 
to the  beams ;  the  main  deck  to  be  laid  with  Norway  deals,  three 
inches  thick ;  two  abaft  the  mainmast,  and  from  thence  to  be  two 
inch  and  a  half  plank ;  to  have  a  sufficient  number  of  main  deck 
beams ;  to  have  two  feet,  ten  inches,  waste,  and  two  drifts  fore  and 
aft,  two  feet  deep  ,*  the  quarter  deck  and  forecastle  deck  to  be  laid 
with  Norway  deals  two  inches  thick,  the  floors  to  be  sixteen  feet 
long  with  fourteen  inches  rise ;  the  binds  to  have  two  feet  and  a 
half  hang  ,*  the  covering  boards  in  the  midships  to  be  two  inch  and 
a  half  plank ;  to  have  windlass,  capstan,  catheads,  rudder  and 
tiller,  all  of  sound  good  oak,  of  a  size  and  constmction  fit  for  such 
a  vessel ;  to  have  fourteen  gunports  ,*  all  the  timbers  and  planks  to 
be  made  use  of  in  building  the  hull  of  the  said  vessel,  except  the 
{danks  with  which  the  decks  are  laid,  and  which  are  to  be  of  Nor- 
way deal  as  aforesaid,  are  to  be  oak  of  English  growth,  well  seasoned 
and  dried, -and  in  every  respect  fit  for  the  purposes  to  which  the 
same  shall  be  applied ;  the  trennels  shall  be  bought  at  L.  and  be 
of  the  best  sort ;  the  hatches  shall  be  made  and  constructed  in  the 
best  and  .most  approved  manner ;  the  hull  and  deck  of  the  said 
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vessel  shall  be  well  caulked  with  well  teazed  oakum,  and  fitted  up 
aod  finished  in  a  substantial  and  workmanlike  manner,  with  all 
things  necessary  and  usually  made  and  provided  by  ship-builders 
for  ships  of  such  burthen  and  construction  as  the  said  intended  * 
vessel  shall  be  *  and  the  said  ship  or  vessel  shall,  on  or  before  the 

said day  of ,  be  launched,  and  brought  and  moored  in 

safety  in  the  harbor  of .     And  the  said  B,  in  consideration 

of  the  said  ship  being  so  built  and  launched  as  aforesaid,  doth  cov- 
enant and  agree  with  the  said  A.  his  executors,  &c.,  in  manner 
and  form  following,  that  is  to  say;  that  he  the  said  B.,  his,  &c., 
shall  and  will  pay,  ice.  unto  the  said  A.,  his,  &c.  the  further  sum 

of  $ ,  other  part  of  the  said  sum  of  $ ,  upon  laying  the 

harpings  of  the  said  vessel :  $ more,  other  part  of  the  said 

sum  of  $ ,  upon  laying  the  deck,  and  $ ,  the  residue  of 

the  said  sum  of  ^ ^,  upon  launching  and  mooring  the  said  ves> 

sel  in  safety  in harbor.    -And  the  said  B.  agrees  to  provide 

for  the  carpenters  employed  in  the  building  of  the  said  hull,  during 
such  time  as  they  shall  be  so  employed,  such  allowances  of  bread, 
cheese  and  ale  as  are  usual  in  such  cases. 

And  it  is  also  agreed  between  the  said  parties  hereto,  and  par- 
ticularly the  said  A.  doth  agree,  that  the  s£une  hull,  from  time  to 
time  during  the  building  thereof,  and  until  the  same  shall  be  so 
moored  in  safety  as  aforesaid,  and  assigned  to  the  said  B.,  his  ex- 
ecutors or  administrators,  shall  stand  charged  with,  and  be  secu- 
rity to  him  and  them  for  the  said  sum  of  $ already  paid, 

and  for  such  further  and  other  sum  and  sums  of  money  as  shall 
be  paid  to  the  said  A.,  his  executors,  &,c.  in  pursuance  of  this 
agreement;  To  the  intent  that  the  said  hull  shall 'not  be  or  be- 
come liable  or  subject  to  the  debts,  contracts  or  engagements,  or 
otherwise  affected  by  any  act  of  the  said  A.,  his  executors  or  ad- 
ministrators, to  the  prejudice  of  the  said  B,  his,  <fcc.  And  that 
the  said  A.,  his  executors  or  administrators,  shall  and  will,  after 

the  said  hull  shall  be  so  moored  in  safety  in  the  harbor  of 

as  aforesaid,  by  some  proper  deed  or  instrument  in  writing,  assign 
the  same,  free  from  all  incumbrances,  to  the  said  B.,  his  executors 
or  administrators,  at  his  and  their  request,  and  costs  and  charges. 
In  witness,  &c. 
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8.  —  An  Qgreemewt  to  hold  parts  of  a  ship  to  be  buiUf  and  pay 
proportions  of  the  prime  cost  and  outfit*  ^ 

We,  who  have  hereunto  set  our  hands  and  seals,  do  agree  with 
A.  B.,  of,  Ac.  severally,  that  each  of  us  will  hold  the  several  parts 
by  Qs  hereunder  respectively  subscribed,  of  a  new  ship,  to  be  of 
the  burthen  of  600  tons  or  thereabout,  for  the  building  whereof 
the  said  A.  B.  hath  contracted  with  C.  D.  of,  A/C.  of  which  ship 
when  finished,  we  agree  that  E.  F.  of,  Sec.  shall  be  master,  and 
that  each  of  us  shall  pay  his  respective  full  proportional  part  of 
the  money,  to  be  paid  for  the  building  of  the  said  ship,  at  the 
time  the  same  shall  become  due  by  the  contract  in  that  behalf, 
and  also  of  the  charge  of  the  outset  and  fitting  the  said  ship  to 
sea,  for  such  voyage  as  the  major  part  of  the  owners  thereof,  ac- 
cording to  their  parts  therein,  shall  agree.     In  witness,  &c. 


T.  — misceiXameous. 
!•  —  An  agreement  to  engrave  a  set  of  cuts  for  a  book. 

Articles,  &c. 

The  said  B.  (the  engraver,)  for  the  consideration  hereinafter 
mentioned,  doth  for  himself,  &rC.  covenant  with  the  said  A.,  his, 
&c.  that  he  the  said  R  at  his  own  charges  will  provide  good  and 
proper  copperplates,  and  will  engrave  thereon  the  efiigy  of  every 
King  and  Q,ueen  that  has  reigned  as  sole  monarch  of  the  king- 
dom of  England  or  of  Great  Britain,  from to  the  date  here- 
of;  and  will  in  a  workmanlike  manner,  finish  and  deliver  every 
such  effigy,  within  fourteen  days  next  after  every  notice  shall  be 
given  for  the  delivery  of  the  same. 

And  the  said  A.  in  consideration  thereof,  for  himself,  &c.  doth 
covenant  that  he  the  said  A.  or  his,  &c.  shall  pay  to  the  said  B. 
upon  the  delivery  of  every  such  effigy  as  aforesaid  the  sum  of 
.     In  witness,  &.C. 


2.  —  An  agreement  for  making  a  qucmtity  of  shoes. 

Articles,  &c.  between  A.  B.  of,  d^c.  of  the  one  part,  and  C.  D. 
of,  &c.  of  the  other  part. 

The  said  A.  B.  for  the  consideration  hereinafter  mentioned  doth 
covenant,  that  he  will,  at  his  own  charge,  make  for  the  said  C.  D. 
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1000  pairs  of  men's  shoes  of  the  same  quality  of  leather  and 
goodness,  as,  and  in  all  other  respects  accordiug  to  a  pattern 
agreed  between  the  said  parties,  and  of  a  size  from  10  to  13,  and 

deliver  the  same  to  the  said  G.  D.  at within months 

from  the  date  hereof.  And  the  said  C.  D.  in  consideration  there- 
of, doth  covenant  to  pay  to  the  said  A.  B.  at  the  rate  of per 

pair,  after months  from  the  delivery  of  the  said  shoes  as 

aforesaid.  And  it  is  agreed,  that  if  any  of  the  said  shoes  shall 
not  be  made  agreeable  to  the  said  pattern,  and  for  that  reason 
shall  be  rejected  by  the  said  C.  D.  he  the  said  A.  B.  shall  take 
back  such  as  shall  so  be  refused  and  deliver  the  said  C.  D.  the 
like  quantity  of  the  goodness  and  make,  according  to  the  pattern 
aforesaid.     In  witness,  Ac, 


3.  —  An  agreement  far  the  freight  of  a  ship. 

Articles,  &c.  between  W.  M.  master  of  the  ship  6.,  burthen 

about tons,  now  at  anchor,  dec.  and  forthwith  bound  out 

on  a  voyage  to  L.  of  the  one  part ;  and  T.  T.  of,  6cc.  merchant, 
of  the  other  part. 

The  said  W.  M.  for  the  consideration  hereunder  mentioned, 
doth  covenant  with  the  said  Y.  T.  his,  &c.  that  the  ship  aforesaid 
shall  with  all  expedition,  be  made  ready  and  provided  in  all  re- 
spects, for  the  voyage  aforesaid,  and  shall  receive  on  board  for  the 
said  Y.  Y.  the  goods  following,  (here  enumerate  them)  and  within 

days  after  the  date  hereof,  shall  set  sail  from outwards, 

and  weather  serving  shall  sail  directly  to  L.  and  within days 

after  her  arrival  there,  shall  unlade  and  deliver  the  same  onto  the 
factors  of  the  said  Y.  Y.  (the  dangers  of  the  sea,  enemies,  and 
the  restraint  of  princes  and  rulers  only  excepted  :)  And  the  said 
Y.  Y.  for  himself,  &c.  doth  covenant  with  the  said  W.  M.  his, 
A^.  that  he  the  said  Y.  Y.  his,  &c.  shall  lade,  or  tender  the  said 
goods  to  be  laden  on  board  the  said  ship,  and  receive  and  dts^ 
charge  the  same  from  on  board  the  same  at  L.  aforesaid,  within 
the  respective  times  before  limited ;  and  will  pay  unto  the  said  W. 

M.,  his,  6cc.  for  freight  thereof  at  the  rate  of ,  immediately 

after  a  right  discharge  and  delivery  of  the  same  at  L.  aforesaid, 
with  primage  and  average  accustomed,  and  two-thirds  of  all  port 
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charges  to  grow  due  during  the  said  royage ;  the  other  third  part 
thereof  to  be  paid  by  the  said  W.  M.     In  witness,  &;c. 


A  covenant  to  pay  dead  freight^  which  may  be  inserted  in  an 

agreement  for  freight  from  a  place. 

And  in  case  the  factors  of  the  said  merchant  at  C.  shall  not, 

within days  after  the  arrival  of  the  said  ship  at  said  port, 

lade  on  board  said  ship  any  goods,  and  the  said  master  shall  not 
otherwise  complete  the  said  ship's  tonnage  there,  then  he,  the 

said  merchant,  shall  pay  to  the  said  master  at  his  arrival  at , 

the  sum  of for  dead  freight,  and  which  is  to  be  in  full  of 

all  other  demands  in  respect  of  freight  for  the  said  voyage,  by 
virtue  of  any  covenant  herein  contained,  any  thing  herein  be- 
fore contained  to  the  contrary  notwithstanding. 


4.  —  An  agreement  to  bear  equal  charges  in  a  lawsuit  to  be 

brought  for  the  recovery  of  an  estate. 

Articles,  &c,  between,  &c.  Whereas  (recite  the  grounds  of  the 
contemplated  action  or  actions)  by  reason  whereof  a  suit  or  suits 
is,  or  are,  to  be  commenced ;  And  whereas  it  is  agreed,  by  the 
said  parties,  that  every  of  them  shall  pay  his  share  of  the  costs 
and  charges  thereof;  Now  these  articles  witness,  that  the  said  A. 
B.,  C.  D.,  6lc.  &c.  and  every  of  them,  covenant  with  each  other, 
that  they  and  every  of  them,  their  respective,  &c.  shall  pay  their 
respective  equal  shares,  of  all  the  costs  and  damages,  of  all  and 
every  such  action  and  actions,  as  are,  or  at  any  time  hereafter 
shall  or  may  be,  brought  by  or  against  them  or  any  or  either  of 
them.     In  witness,  &c. 


5.  —  An  agreement  between  several  to  pay  their  proportion  of 
the  expenses  of  defending  a  lawsuit  expected  to  be  brought 
etgainst  them  for  the  recovery  of  land. 

Articles  of  agreement  between  A.  B.  of,  &c.  of  the  first  part, 
C.  D.  of,  &c.  of  the  second  part.  D.  E.  of,  &c.  of  the  third  part; 
Whereas  L.  M.  and  N.  O.  are  possessed  of  a  certain  tract  of  land, 
situate  in,  &c.,  and  pretend  that  the  bounds  thereof  extend  upon 
some  of  the  respective  lands  of  the  said  A.  B.,  C.  D.,  and  E.  F. 
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by  reason  whereof  a  suit  is  likely  to  be  commenced ;  now  the 
said  A.  B.,  C.  D.,  and  E.  P.  and  every  of  them,  do  hereby  cor- 
enant  with  each  other,  that  they,  the  said  A.  B.,  C  D.,  and  E.  P., 
and  every  of  them  and  their  assigns  respectively,  shall  and  will 
pay  their  respective  equal  shares  of  all  costs  and  damages  as  shall 
arise  by  reason  of  any  such  suit,  as  shall  at  any  time  hereafter  be 
broaght  against  them  or  any  or  either  of  them.     In  witness,  &c. 


6.  —  Agreement  beitoeen  a  merchant  and  a  book-keeper. 

Articles,  &c.  between  A.  B.  of,  &c.  and  C.  D.  of,  &c.     The 

said  C.  D.  agrees,  that  he  will,  during  the  term  of years 

from  the  date  hereof,  dwell  with  the  said  A.  B.  arid  faithfully  keep 
the  books  of  accounts  of  the  said  A.  B.,  and  diligently  serve  the 
said  A.  B.  in  slich  other  business,  as  the  said  A.  B.  shall  direct, 
and  shall  therein  perform  the  reasonable  directions  of  the  said  A. 

B.  without  disclosing  the  same,  or  any  of  his  correspondence,  or 
the  secrets  of  his  employment  or  business  to  any  person  whatso^ 
ever;  and  shall  not  correspond  with  any  person  corresponding 
with  the  said  A.  B.,  nor  use  any  traffic  or  dealing  for  himself,  or 
any  other  person,  without  the  consent  of  the  said  A.  B.  in  writing. 
And  the  said  C.  D.  further  covenants,  that  he  will,  during  the  said 
term,  keep  true  and  perfect  accounts,  for  the  said  A.  B.  and  will 
not  embezzle,  waste  or  destroy  any  of  the  goods,  moneys,  or 
effects  of  the  said  A.  B.  or  any  of  his  correspondents  ;  and  also 
that  he  the  said  C.  D.  will,  from  time  to  time,  during  the  said 
term  apon  request,  make  and  give  unto  the  said  A.  B.  his,  &c.  a 
just  and  perfect  account  in  writing  of  all  money,  which  he  the  said 

C.  D.  shall  receive  and  pay  out,  and  of  all  goods  and  commod- 
ities, which  he  shall  at  any  time  during  the  said  term,  receive  in 
or  deliver  out  upon  the  account  of  the  said  A.  B.  or  any  of  his 
correspondents,  or  by  the  order  of  the  said  A.  B.  And  also,  that 
he  the  said  C.  D.  his,  &c.  will  pay  to  the  said  A.  B.,  his,  Sec.  all 
such  sums  of  money  as  shall  be  due  upon  the  foot  of  every  such 
account.  And  also,  that  he  the  said  C.  D.  will  not  deliver  forth 
upon  credit  any  of  the  goods,  merchandise  or  moneys,  of  the  said 
A.  R  or  any  of  his  correspondents,  to  any  person  or  persons  what- 
soever, without  the  express  consent  of  the  said  A.  B. 

And  the  said  A.  B.,  for  himself,  &c.  covenants  that  he  will  pay 
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to  the  said  C.  D.,  in  ooDBideratioD  of  the  said  services^  the  yearly 

sum  of in  equal  payments  on  the  days  foUowingi  viz,  on, 

&c.  and  will,  during  the  said  term,  provide  for  the  said  C.  D.  suffi- 
cient and  suitable  meat,  drink,  washing  and  lodging.  In  witness, 
d&c. 


7.  —  Agreement  between  the  ewner  of  a  ehip  and  the  Surgeon. 

Articles,  &c.  between  A.  B.,  of,  &rC.  owner  of  the  ship  Dol- 
phin, of  the  one  part,  and  C*  D.  of,  &c.  Surgeon. 

The  said  A.  B.,  for  the  considerations  hereinafter  n:)entioned, 
agrees  to  find  the  said  C.  D.,  at  the  cost  of  the  said  ship,  during 
her  intended  voyage  to  — -  and  thence  home,  his  lodging  in  the 
cabin  of  the  said  ship,  and  his  necessary  provisions,  and  all  other 
accommodations  for  his  passage  in  the  said  vessel  during  the  said 
voyage.  And  the  said  C.  D.  agrees,  during  the  said  voyage,  and 
during  her  continuance  at  any  ports  or  places  until  the  termination 
of  the  said  voyage,  that  he  will,  out  of  the  said  ship's  medicine 
chest,  (to  be  fully  provided  with  all  necessary  drugs  and  medicines, 
and  instruments  of  surgery,  at  the  charges  of  the  said  A.  B.)  ad- 
minister and  apply  unto  the  said  master  and  all  the  company  and 
all  passengers  of  the  said  ship,  who  shall  be  taken  on  board  dur* 
ing  the  said  voyage,  all  such  medicines  in  physic  and  surgery,  as 
shall  be  proper  during  the  said  voyage,  according  to  the  best  of 
his  skill  and  knowledge ;  and  also  will,  during  the  said  voyage, 
perform  all  necessary  surgical  operations  on  them  or  any  of  them. 

(A.  B,  oovenante  to  pay  the  Surgeon per  nmmth  during 

the  voyage^  Jbr  his  services.) 


8.  —  Agreement  between  manufacturers  and  a  factor. 

This  Indenture,  made  the  — —  day  of  ,  between  A.  B. 
(the  factor^)  of,  d^c.  of  the  one  part,  and  C  D.  and  E.  F.,  ail 
of,  &>c.  of  the  other  part,  witnesseth ;  whereas  the  said  A.  B. 
hath  agreed  with  the  said  C.  D.  &4;.,  to  act  as  their  agent  or 
fiKtor,  in  vending  and  selling,  &c.  in  the  city  of,  ^.,  for  the 
term  of  years  next  ensuing,*  now,  in  pursuance  of  the  said 

agreement,  and  in  consideration  of  the  covenants  and  agreements 
hereinafter  entered  into  by  the  said  C.  D.,  &^c.,  he,  the  said  A. 
B.,  for  himself,  his  heirs,  executors  and  administrators,  doth  here- 
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by  covenant  and  agree  with  the  said  C.  D.,  &c.,  severally  and 
respectively,  and  to  and  with  their  several  and  respective  execu- 
tors, administrators  and  assigns,  in  manner  following,  that  js  to 
say ;  that  he,  the  said  A.  B.,  shall  and  will  act  as  the  factor  or 
agent  of  the  said  C.  D.,  &-c.,  and  of  the  survivors  and  survivor 
of  them,  and  of  such  person  or  persons  as  may  be  co-partner  or 
co-partners  in  trade  with  them,  or  the  survivors  or  survivor  of 

them,  in  the  vending  of,  &c.  for  the  term  of years  from  the 

date  hereof,  determinable  nevertheless  as  hereinafter  mentioned. 

(Covenant  to  carry  on  the  business  at  the  house  qf  the  principals.) 

And  that  be,  the  said  A.  B.  shall  and  will  conduct  and  carry 
on  the  said  agency,  at  the  shop  or  warehouse  of  the  said  C.  D., 

&c.  in street  in  — —  aforesaid,  or,  in  such  other  shop  or 

warehouse,  in  ■■  aforesaid,  as  they,  or  the  survivors  or  survivor 
of  them,  may  direct  or  ap]X)iut  for  that  purpose. 

Covenant  not  to  undertake  any  other  business,  !fc. 

And  that  he,  the  said  A.  B.  shall  and  will  devote  his  whole 
time  and  attention  to  the  said  agency.,  and  shall  not  engage  in 
the  business  of  a  seller  of,  &c.,  or  in  any  other  business  whatso- 
ever, either  on  his  own  account  or  as  a  factor  or  agent,  and  either 
alone,  or  in  co-partnership,  with  any  person  or  persons  whomso- 
ever. 

(Covenants  relating  to  the  mode  of  conducting  the  agency.) 

And  that  he,  the  said  A.  B.,  shall  and  will  carefully  deposit 
and  preserve,  in  the  shop  or  warehouse  for  the  time  being,  made 
use  of,  for  the  purpose  of  said  agency  business,  all  such  goods, 
wares  and  merchandise,  as  may  be  sent  or  transmitted  to  him,  by 
(he  said-  C.  D.,  6oc.  or  the  survivors  or  survivor  of  them,  &c. 
&c.  And  that  in  managing  and  conducting  the  said  agency,  he 
the  said  A.  B.  shall  aud  will  use  his  best  endeavors  to  procure 
the  greatest  possible  sale  of,  &,c,  and  all  other  goods,  which  be 
shall  be  employed  to  sell  as  such  factor  as  aforesaid,  either  for 
ready  money,  or  to  persons  of  responsibility,  aud  worthy  to  be 
trusted;  and  that,  in  selling  upon  credit,  he  the  said  A.  B.  shall 
and  will  be  circumspect  and  cautious,  and  will  make  due  inquiries 
from  persons  of  respectability,  whether  the  persons  applying  to 

12' 
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purchase  on  credit^  are  persons  of  responsibility  and  worthy  to  be 
trusted ;  and  also,  that  he  the  said  A.  B.  shall  not  nor  will  give 
credit  to  any  person  or  persons,  for  a  greater  length  of  time  than, 
ice.  without  the  consent  in  writing  of  the  said  C*  D.  &c.  or  the 
survivors  or  survivor  of  them ;  and  shall  not  nor  will,  without 
such  consent,  sell  to  any  person  on  credit,  to  a  greater  amount, 
than  to  the  amount  or  sum  of,  &,c.    Aftd  also  that  he  the  said  A. 

B.  shall  and  will  in  conducting  the  said  agency j  conform  to  and 
govern  himself  by  such  orders^  histructions  and  directions^  as  he 
may  from  time  to  time  receive  from  the  said  C.  D.,  ^c  or  the 
survivors,  ^c.  And  in  all  cases,  where  he  shall  receive  no  special 
orders  or  directions,  that  he  shall  and  will  act  in  such  manner,  as 
he  shall  judge  to  be  most  conducive  to  the  advantage  of  the  said 

C.  D.,  &c.,  and  of  the  survivors,  &c.  And  also  that  he  the 
said  A.  B.  shall  and  will  from  time  to  time,  account  for  and 
transmit  to  the  said  C.  D.,  &c.  all  moneys,  bills  and  securities  for 
money,  received  from  the  sale  of,  &c.  sold  by  the  said  A.  B.,  as 
such  factor  or  agent,  as  aforesaid  ;  and  also,  that  he  the  said  A. 
B.  shall  and  will,  from  time  to  time,  in  ca^e  he  has  assets  in  his 
hands,  accept  and  duly  pay  all  such  bill  and  bills  of  exchange, 
as  may  be  drawn  upon  him  by  the  said  C  D,,  ^c,  and  of  which 
he  may  receive  due  notice  from  them,  ^c.  And  also,  shall  and 
will  from  time  to  time,  on  the  first  day  of  each  and  every  month, 
send  and  transmit  to  the  said  C.  D.,  &c.  a  full,  clear  and  correct 
statement  in  writing,  of  all  orders  both  taken  and  executed ;  and 
of  all  goods  which  may  have  come  to  his  hands ;  and  also,  of  all 
such  goods,  as  he  may  have  sold,  to  whom,  and  whether  for  ready 
money,  or  on  credit ;  and  likewise  of  all  such  other  matters,  trans- 
actions and  things,  as,  in  any- wise  concern  the  agency  business,  aud 
which  may  have  taken  place  during  the  preceding  month ;  (and 
also,  that  he  the  said  A.  B,  shall  and  will  keep  books  of  account, 
in  which  shall  be  made  plain  and  correct  entries  of  all  goods  receive 
edfrom  the  said  C  Z>.,  4  ^-Z  ^^^  ^^^  ^f  ^'^  goods  sold  and  delnh 
ered  by  him  the  said  A,  B.,  as  such  factor  or  agent  as  aforesaid  ; 
and  also  of  all  orders  received  and  taken  ;  and  of  all  other  mat-^ 
ters,  transactions  and  things,  in  any-wise  concerning  the  said 
agency  business.)  And  that  he  the  said  A.  B.  shall  and  will,  on 
the day  of in  each  and  every  year,  unless  either  of  the 
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said  days  9liall  happen  on  a  Sunday,  and,  in  that  case,  on  the  day 
following,  accurately  cast  up  and  balance  the  said  books  of  account, 
in  cvder  that  the  true  state  of  the  said  agency  business  may  clearly 
appear  therefrom :  And  further,  that  it  shall  and  may  be  lawful 
to  and  for  the  said  C.  D.,  &c.  or  any  of  them,  at  all  seasonable 
hoars  in  the  daytime,  to  have  free  access  to  the  said  books  of  ac- 
connt,  and  to  all  other  books,  papers,  documents  and  writings,  it) 
any- wise  touching  or  concerning  the  said  agency  business,  and  to 
take  copies  of  or  extracts  from  the  same  or  any  of  them ;  and 
which  said  books  of  account,  papers,  documents  and  writings,  the 
said  A.  B.  shall  and  will  carefully  preserve,  (damages  by  fire  and 
other  inevitable  accidents  only  excepted.)  And  upon  the  final 
settlement  and  winding  up  of  the  said  agency  business,  shall  and 
will  give  up  and  deliver,  the  same  books,  &c.  undefaced  and  un- 
obliterated,  to  the  said  C.  D.  &c.  And  the  said  A.  B.  for  him- 
self, &c.  doth  further  covenant  with  the  said  C.  D.,  &c.  that  he 
the  said  A*  B.  shall  and  will,  out  of  the  salary  or  wages,  herein- 
after agreed  to  be  paid  to  him,  find,  and  provide  a  clerk,  who  writes 
a  good  hand,  and  understands  accounts  and  book-keeping,  for  the 
purpose  of  constantly  assisting  him  the  said  A.  B.  in  the  manage- 
ment of  the  said  agency  business*  And  also,  that  he  the  said  A. 
B.  shall  and  will,  out  of  such  wages  or  salary,  find  and  provide  a 
porter  for  the  purpose  of  assisting  him  the  said  A.  B.  in  the  said 
bQsiDe».  (1) 

(Caoenanis  by  the  principals  to  pay  a  salary^  ^c.) 

And  the  said  G.  D.,  Slc.  in  consideration  of  the  true  and  just 
performance  of  the  covenants  and  agreements,  hereby  entered  into 
by  the  said  A.  B..  for  themselves,  jointly  and  severally,  &c.  do 
hereby  covenant  and  agree  with  the  said  A.  B.,  &c.  in  manner 
following ;  that  is  to  say,  that  they  the  said  C.  D.,  &c.  or  some 
of  them,  shall  and  will,  yearly,  so  long  'as  the  said  A.  B.  shall 
act  as  their  factor  or  agent  as  aforesaid,  well  and  truly  pay,  or  cause 

to  be  paid  unto  the  said  A.  B.  the  wages  or  salary  of  £ per 

year ;  the  said  wages  or  salary  to  be  paid  and  payable  by  even 
weekly  payments  ;  the  first  payment  thereof  to  begin  and  be  made 

(1)  The  datles  expresaed  in  the  eorenants  in  italics,  th«  law  will  imply, 
and  it  leema  nnnecetsary  and  certainly  is  not  neat,  to  swell  an  agreement  by  nse- 
less  verbiage. 
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on  the day  of ,  next  ensuing  the  date  of  these 

presents ;  And  also,  that  they  the  said  C.  D.,  &c.  shall  and  will 
pay  unto  the  said  A.  B.,  once  every  six  months,  all  such  sum  and 
sums  of  money,  as  he  may  have  paid  or  laid  out,  for,  or  on  ac- 
count of  books,  paper  and  stationery,  made  use  of,  in,  and  about 
the  said  agency  business ;  and  also,  all  such  sums,  as  he  may 
have  paid  or  laid  out  for  the  postage  of  letters,  relating  to  the  said 
agency  business ;  and  for  the  carriage  of  goods,  wares  and  mer- 
chandize, sent  to  him  by  the  said  C.  D.,  &c. 

(Not  to  employ  any  other  person  as  factor.) 

And  the  said  0.  D.,  &c.  do  further  agree  with  the  said  A.  B. 
that  they,  or  the  survivors  or  survivor  of  them,  shall  not  nor  will 
employ  any  other  person  as  a  factor  or  agent  in  the  vending,  &c. 
within  the  city  of,  &c.  during  such  time,  as  the  said  A.  B.  shall 
act  as  such  factor  or  agent  as  aforesaid ; 

( 1 )  ( The  factor  not  to  be  answerable  for  involuntary  losses.) 

Provided  nevertheless,  and  it  is  hereby  agreed  between  the  par- 
ties hereto,  that  the  said  A.  B.  shall  not  be  answerable  for  any 
loss  or  damage,  which  may  happen  to  any  goods  or  merchandise 
sent  to  him,  by  any  coach,  wagon,  barge,  or  otherwise,  before  the 
same  shall  come  to  his  hands  or  custody ;  nor  for  any  loss  or 
damage,  which  may  happen  to  any  goods  or  merchandise  which 
have  actually  come  to  his  hands  or  custody,  and  which  may  be 
sent  by  the  said  A.  B.  to  any  customer,  by  any  porter,  coach, 
wagon,  barge,  ship,  or  otherwise  howsoever ;  or  for  any  other 
loss  or  damage,  which  may  happen  to  any  of  the  goods  and  mer- 
chandize committed  to  his  charge  or  care,  unless  such  loss  or 
damage  happens  through  his  wilful  neglect  or  default ;  or,  unless, 
where  any  loss  is  stated  to  happen  to  any  of  such  goods  in  the 
carriage  thereof  by  any  coach,  wagon,  barge  or  ship,  the  said  A. 
B.  shall  have  neglected  to  book  at  the  office  of  such  coach,  ice. 
the  delivery  of  such  goods  or  merchandise ;  and  that  the  said 
A.  B.  shall  not  be  answerable  for  any  loss  or  damage,  which  may 
happen  to  any  such  goods  or  merchandise : 


(1)  Ifl  a  foctor  ever  answerable  for  losses  occurring  through  inevitable  accident, 
4«t  any  losses  where  he  takes  ordinary  care  ?    See  Siory  on  Cent.  §  300. 
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(PravisOf  that  eiiher  party  may  determine  the  agreement  by 

giving notice.) 

Provicled,  &c.  that  in  case  the  said  A.  B.  shall  at  any  time, 

before  the  expiration  of  the  said  term  of years,  be  desirous 

of  gi-ving  up  the  said  agency  business,  it  shall  and  may  be  lawful 
for  him  to  do  so,  upon  giving  six  calendar  months,  previous  notice 
in  writing;  of  such  his  intention  to  the  said  C.  D.,  or  the  survivors, 
&c.,  or  by  leaving  such  notice  at  their  or  his  usual  places  or  place 
of  abode.     And,  it  is  also  agreed,  that  if  the  said  C.  D.  &c.  shall 

at  any  time,  before  the  expiration  of  the  said  term  of years, 

be  Tuinded  and  desirous  to  discharge  the  said  A.  B.  from  being 
such  factor  or  agent,  as  aforesaid,  it  may  be  lawful  for  them  or,  &-c. 
so  to  do,  upon  giving  six  calendar  months  previous  notice  in  writ- 
ing of  such  intention,  or  upon  leaving  such  notice,  at  the  shop 
or  warehouse  for  the  time  being,  made  use^  of  by  the  said  A.  B. 
in  the  said  agency  business,  any  thing  herein  contained  to  the 
contrary  notwithstanding.  (A  clause  may  be  inserted  to  submit 
disputes  to  arbitration.) 


9.  Agreement  for  the  sale  of  goods,  ^c.  as  they  shall  be  ap^ 

praised. 

Articles  of  agreement  made  between  A.  B.  of,  &c.  and  C.  D. 
of,  &c. 

It  is  hereby  agreed  by  the  said  parties,  that  all  and  singular  the 
household  goods,  furniture  and  ntensi\s,  which  are  the  property  of 
the  said  A.  B.,  and  contained  in  and  belonging  to  the  dwellings 
house  now  in  the  occupation  of  the  said  A.  B.,  shall,  at  the  joint 
and  equal  charge  of  the  said  parties,  be  appraised  by  E.  F.  and 

G.  H.  bn  or  before  the day  of ,  on  or  before  which  day, 

the  said  E.  F.  andG.  H.,  shall,  in  writing  by  them  signed,  give  in 
their  appraisement,  to  the  said  parties ;  and,  in  ease  the  said  ap* 
praisers  shall  differ  in  such  valuation,  then  they  shall  choose  a  third 
indifferent  person,  as  an  umpire,  to  determine  the  same,  whose 
valuation  of  the  said  goods,  within  three  days  after  his  election, 
shall  be  conclusive,  if  signed  and  given,  or  tendered  to  the  said 
parties  or  either  of  them.  And  the  said  A.  B.  doth  covenant  with 
the  said  C.  D.  that,  immediately  after  such  valuation,  made  by  the 
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said  E.  F.  and  G»  H.  or  by  such  umpire  as  aforesaid,  she,  the  said 
A.  B.  will  make  an  absolute  bill  of  sale,  and  give  possession  of  all 
the  said  goods,  furniture  and  utensils,  unto  the  said  G.  D.  at  the 
price  the  same  shall  be  appraised  at  as  aforesaid  :  And  the  said  C. 
D.  doth  hereby  covenant  with  the  said  A.  B.  that  he,  the  said  G. 
D.,  will  accept  the  said  goods,  at  the  said  price,  and,  at  the  time 
of  executing  such  bill  of  sale,  and  dehvering  possession  of  the  said 
goods,  furniture  and  utensils  by  the  said  A.  B.,  will  then  pay  to 
the  said  A.  B.,  the  sum  of  money,  for  which  the  same  shall  be 
appraised  as  aforesaid.     In  witness,  &^c. 

It  may  sometimes  be  m>ore  convenient  to  annex  a  schedule  of 
the  goodsj  fyc,  intended  to  be  appraised,  and  then  the  words  in 
the  preceding  form,  which  are  in  italics,  may  be  omitted,  aiid  the 
following  inserted,  "  Contained  in  the  schedule  hereunto  an- 
nexed." 


10.  Agreement  respecting  the  sale  of  Patent  Commodities, 

This  Indenture,  made,  &c.  between  A.  B.  of,  &c.  (the  gran- 
tor)  of  the  one  part,  and  G.  D.  of,  6oc.  (the  grantee)  of  the 
other  part,  witnesseth  :  Whereas  (recite  the  substance  of  the  pa-^ 
tent)  and  whereas  the  said  A.  B.  for  the  considerations  herein- 
after contained,  hath  agreed  with  the  said  C.  D.  to  license  and 
authorize  the  said  G.  D.,  his  executors,  administrators  and  assigns 
to  make  and  vend,  the  patented  articles  specified  in  the  said  pa- 
tent, during  the  continuance  of  the  said  patent,  or  any  renewal 
thereof,  in  manner  hereinafter  particularly  specified :  Now,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  entered  into,  on  .the  part  and 
behalf  of  the  said  G.  D.  to  be  performed,  and  in  consideration  of 
one  dollar  paid  to  the  said  A.  B.  by  the  said  C.  D.,  the  receipt 
whereof  is  acknowledged,  the  said  A.  B.  doth  hereby  give  and 
grant  unto  the  said  G.  D.  his  executors,  administrators  and  assigns, 
from  time  to  time  and  at  all  times,  for  and  during  all  the  rest,  resi- 
due and  remainder  of  the  said  term  of  fourteen  years  by  the  said 
letters  patent,  granted  and  yet  to  come  and  unexpired,  and  also  for 
and  during  all  such  future  term  or  terms,  as  shall  or  may  be  at 
any  time  or  times  hereafter  granted  therein,  by  way  of  any  new 
patent,  or  renewal  of  the  now  subsisting  patent  or  otherwise,  full 
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aDd  free  liberty,  license,  power  and  authority,  to  make,  vend,  or 
sell,  either  wholesale  or  retail,  within,  &c.  (specify  the  limits)  the 
said  new  invented  and  patented  articles,  for  which  the  said  A.  B. 
hath  obtained  the  said  in  part  recited  letters  patent,  and  to  take, 
receive,  to  and  for  the  use  of  the  said  C.  D.  his,  &c.  all  profits, 
and  advantages,  which  shall  or  can  be  made  by  the  makujg  and 
selling  of  the  said  patented  articles  within  the  said,  Slc.  and  that 
without  any  let,  suit,  trouble,  or  hindrance  of,  from  or  by  him  the 
said  A.  B.  his  executors  or  administrators,  or  any  other  person  or 
persons  claiming  to  hold  and  use  such  invention,  as  aforesaid, 
from,  by,  under,  or  in  trust  for  him  or  them,  by  virtue  of  the  said 
letters  patent,  or  otherwise. 

(Grantor  covenants  not  to  license  any  other  person  within  certain 

limits.) 

And  the  said  A.  B.  for  himself,  bis  heirs,  executors,  administra- 
tors, and  assigns,  doth  hereby  covenant  and  agree  with  the  said 
C.  D.  his  executors,  &c.,  that  he  the  said  A.  B.  his  executors,  d&c. 
shall  not  nor  will  at  any  time  or  times  during  the  residue  and  re- 
mainder of  the  said  term  of  fourteen  years,  by  the  said  letters 
patent  granted,  or  any  future  term  of  years,  which  shall  or  may  at 
any  time  hereafter  be  granted  therein,  by  way  of  any  new  patent, 
or  renewal  of  the  now  subsisting  patent,  or  otherwise,  grant  any 
license  to  any  other  person  or  persons,  to  make  or  vend  the  said 
patented  and  newly  invented  articles,  within  (state  the  limited 
disttince)  without  the  special  license  and  consent  of  the  said  C.  D. 
bis  executors,  4*c.  in  writing,  under  their  hands  first  had  and  ob- 
tained, and  unless  the  same  be  purchased  of  the  said  C.  D.,  his 
executors,  4^. 

( Orantee  covenants  to  pay  certain  prices  to  grantor ^  S/'c.) 

And  the  said  C.  D.  for  the  considerations  aforesaid,  and  in  con- 
sideration of  such  license  so  granted  to  him  as  aforesaid,  for  him- 
self, his  heirs,  executors,  Sf^.  doth  covenant,  promise  and  agree,  to 
and  with  the  said  A.  B.,  his  executors,  4*c.  that  he  the  said  C.  D. 
his  executors,  S^.  shall  and  will,  well  and  truly  pay  to  the  said 
A.  B.,  his  executors,  i^c,  for  every  such  newly  invented  and 
patented,  4^.  that  he  the  said  C.  D.,  his,  4*c.  shall  so  vend  or 
sell,  the  sum  of dollars. 
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{Power  to  the  grantee  to  sue  in  the  grantor^ s  name  for  any  in" 

fringenients  of  the  patent.) 

And  it  is  hereby  agreed  between  the  said  parties,  that,  in  case 
any  person  or  persons  shall  make  any  infringement  on  the  said 
letters  patent,  {within  the  said  limits)  and  the  said  C.  D.,  his  ex- 
ecutors, 4*c.  shall  be  desirous  to  prosecute  such  person  or  persons, 
it  shall  and  may  be  lawful  for  the  said  C.  D.,  his,  ^.,  in  the 
name  of  the  said  A.  B.,  his,  (J^c.  to  commence,  sue  and  prosecute 
all  and  any  such  suit  or  suits,  action  or  actions,  as  shall  be  judged 
expedient,  against  any  person  or  persons,  who  shall  make  such 
infringement,  and  for  this  purpose,  the  said  A.  B.  constitutes  the 
said  C.  D.,  his,  4*c.  the  lawful  attorney,  irrevocable  of  the  said 
A.  B.,  at  the  costs  and  to  the  use  of  the  said  C.  D.,  his,  S^,  to 
commence  and  prosecute  in  the  name  of  the  said  A.  B.  all  such 
suit  and  suits,  action  and  actions  as  aforesaid.     In  witness,  4^. 


1 1,  Agreement  between  an  author  and  a  publisher^  as  agent  for 

the  retail' sale  of  a  work. 

Memorandum  of  an  agreement,  made  this day  of , 

between  A.  B.  of,  Sf^.  {the  author)  of  the  one  part,  and  C.  D. 
of,  4'c.  {the  publisher)  of  the  other  part ;  Whereas  the  said  A. 
B.  is  the  proprietor  of  a  certain  work,  entitled—,  and  the 
said  A.  B.  has  prepared  and  made  ready  for  the  press,  a  new 
edition  {being  the  third)  of  the  said  work,  in  one  volume,  royal 
8vo.  and  has  proposed  to  the  said  C.  D,  that  he  shall  hav^  the 

sole  publication  of  the  said edition  of  the  said  work,  to  con- 

Bisf of  —  copies,  on  the  terms  hereinafter  mentioned;  Nov 
therefore  the  said  A.  B.,  for  and  in  consideration  of  the  sum  of 

dollars,  to  him  in   hand  paid  by  the  said  C.  D.  doth  hereby 

agree  with  the  said  C.  D.,  that  he  the  said  C.  D.  shall  be  the  sole 
vender  and  publisher  of  the  said  work,  to  be  entitled  as  aforesaid, 

at  a  commission  of per  cent. ;  And  that  he  the   said  A.  B. 

will,  within days  next  hereafter,  deliver  to  the  said  C.  D.,  a 

corrected  copy  of  the  said  work,  or  of  a  part  thereof,  and  continue 
to  supply  him  with  a  sufficient  quantity  to  enable  the  said  C.  D. 

to  complete  the  publication  of  the  said  work,  within calendar 

months  from  the  date  hereof;  that  the  said  0.  D.  Ishall  cause  the 
said  work  to  be  well  printed  on  good,  4*c.  paper,  and   will  pay 
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and  bear  all  the  cost^  and  charges  thereof,  and  all  other  expenses 
artending  the  said  publication,  and  all  loss,  if  any,  which  shall  be 
incurred  thereby,  and  indemnify  the  said  author  therefrom ;  Pro- 
vided always,  and  it  is  hereby  agreed,  that,  from  and  out  of  the 
proceeds  of  the  said  work,  the  said  C.  D.  shall  or  may  in  the  first 

place,  deduct  and  retain  the  sum  of dollars,  and  in  the  next 

place  repay  himself,  the  expenses  of  paper,  printing,  advertise- 
ments, warehouse  room,  4*c.  ^.  with  the  usual  trade  allowance 

of per  cent.;  and  will  render  a  full  and  faithful  account  to 

the  said  A.  B.  at and  at ,  in  every  year  of  the  sales 

and  proceeds  of  the  said  work.  And  it  is  hereby  also  agreed,  that 
after  retaining  or  deducting  such  sums  as  aforesaid  ;  the  net  pro- 
ceeds or  profits  of  the  said  edition,  shall  be  equally  divided  be- 
tween the  said  A.  B.  and  the  said  C.  D. ;  the  said  A.  B/being 

first  allowed copies  of  the  said  work,  for  the  use  of  himself 

and  friends.     In  witness,  4*c. 


12.  —  Articles  of  agreement  for  providing  a  subscription  plate 

to  be  run  for. 
We  whose  names  are  hereunto  subscribed,  in  order  to  encourage 

a  friendly  meeting  of  gentlemen  of  the  county  of ,  and  also 

a  breed  of  good  and  able  horses,  have  severally  promised  and 

agreed,  and  by  these  presents  do,  this day  of A.  D., 

^c.  severally  covenant,  ^.  to  and  with  each  other  in  manner 
and  form  following,  that  is  to  say  : 

1.  It  is  agreed,  that  on  or  before  the day  of next  a 

plate  shall  be  provided  by  A.  B.  Esq.  as  steward,  or  his  deputy, 
according  to  the  subscriptions  hereunder  written,  to  be  run  for  on 

the  course  on ,  near  W.  aforesaid,  by  any  horse,  mare,  or 

gelding  whatsoever,  that  shall  be  duly  entered  for  the  purpose, 
(except  such  horse,  mare,  or  gelding,  as  have  won  above  the  value 
of,  4*c.  in  plate  or  money  at  any  one  time  ;)  and  that  every  such 
horse,  mare,  or  gelding  that  shall  run  for  the  said  plate,  shall  be 
obliged  to  carry  10  stone  weight,  at  14.pounds  to  the  stone. 

2.  That  the  said  plate  shall  be  won  by  running  the  best  of 
three  heats  on  the  said  course  (each  heat  being  4  miles  or  there- 
abouts, as  the  course  is  now  set  out ;}  and  that  half  an  hour  shall 

13 
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be  allowed  to  rub  and  refresh  such  horses,  4*c.  between  each 
heat. 

3.  That  if  any  horse,  ^.  that  shall  run  for  the  said  plate, 
shall  run  on  the  wrong  side  of  any  post,  such  horse,  4^.  shall 
immediately  return  to  the  same  post  which  he  so  left  on  the 
wrong  side,  and  run  as  he  ought  to  do,  or  shall  lose  the  benefit 
of  the  said  plate. 

4.  That  if  any  horse,  4^.  shall  be  distanced  in  any  one  of  the 
said  three  heats,  such  horse,  4^.  so  distanced,  shall  not  run  any 
more,  nor  the  owner  thereof  have  any  benefit  of  the  said  plate  ; 
and  if  any  horse,  Sf^.  shall  happen  to  distance  all  the  rest,  that 
then  the  owner  of  such  horse,  S/^.  shall  have  the  said  plate  with- 
out any  more  riding.  And  if  any  horse,  4^.  shall  win  two  heats, 
and  shall  not  be  distanced  the  third  heat,  that  then  the  owner  of 
such  horse,  4^.  shall  have  the  said  plate. 

5.  That  if  three  several  horses,  4*c.  shall,  in  running  for  the 
said  plate,  win  each  of  them  a  heat,  such  three  horses,  4^.  only, 
and  none  other,  shall  run  the  fourth  heat,  and  that  such  horse, 
&c.  that  wins  the  fourth  heat,  shall  be  deemed  the  winning  horse, 
and  the  owner  thereof  shall  win  the  plate. 

6.  That  it  shall  be  lawful  for  the  owner  of  any  horse,  &^.  that 
shall  run  for  the  said  heat,  to  choose  a  trier  (such  trier  not  betting 
on  any  side)  to  judge  which  horse,  &c.  comes  first  to  the  dis- 
tance and  ending  posts ;  provided  he  gives  the  name  of  such  trier 
to  the  steward  or  his  deputy  before  the  first  time  of  starting. 

7.  That  every  person  that  shall  ride  for  the  said  plate,  shall  at 
his  alighting  at  the  end  of  every  heat,  be  obliged  to  weigh  him- 
self; and  if  thereupon  he  wants  above  one  poimd  of  10  stone 
weight,  or  refuses  to  weigh,  such  person,  or  the  owner  of  such 
horse,  &c.  shall  lose  the  benefit  of  the  said  plate. 

8.  That  all  the  horses,  &c.  that  run  for  the  said  plate,  shall  be 
obliged  to  start  between  the  hours  of  two  and  four  o'clock  in  the 
afternoon ;  and  that  the  owner  of  such  horse,  &c.  that  is  not  ready 
to  start  by  that  time,  shall  lose  his  benefit  and  share  in  the  said 
plate  ;  and  the  rest  of  the  horses,  &c.  may  start  without  him  ]  and 
that  notice  of  starting  every  time  shall  be  given  by  drum,  horn, 
or  trumpet,  by  the  appointment  of  the  steward  or  his  deputy. 

9.  That  no  person  shall  run  any  horse,  &c.  for  the  said  plate. 
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that  has  not  actually  and  bona  fide  been  bis  own  for  two  months 
next  before  the  time  of  running ;  and  that  no  horse,  S/^.  shall  run 
for  the  said  plate,  whose  size,  color  or  mark,  and  name  (if  any,) 
together  with  the  name  of  the  owner,  shall  not  be  entered  with 
the  steward  or  his  deputy,  in  a  book  or  paper  which  shall  be  Icept 
for  that  purpose ;  such  entry  to  be  made  at  the  request  of  the 

owner  or  his  deputy,  on  the day  of next,  between 

the  hours  of  eight  o'clock  in  the  forenoon  and  six  o'clock  in  the 

evening,  at in  the  said  county  of .    At  which  time  and 

place  every  horse,  4^.  that  is  intended  to  rup  for  the  said  plate, 
shall  be  shown,  or  otherwise  excluded  from  all  benefit  thereof;  and 
it  is  agreed  that  every  such  horse,  &c.  shall  be  kept  in  the  town 
of  W.  aforesaid  at  the  house  of  such  person,  keeping  an  inn  or 
public  house,  as  shall  contribute  towards  a  galloway  plate^  from 
the  day  of  entry,  to  the  day  of  running. 

10.  That  for  the  entry  of  every  horse,  4^.  shall  be  paid  to  the 
steward,  or  his  deputy,  the  sum  of,  &c.,  if  a  subscriber,  and  the 
sum  of,  &c.  if  not  a  subscriber ;  such  moneys  nevertheless,  to 
go  towards  the  said  plate,  and  also  the  sum  of,  &c.  to  the  clerk 
for  entering. 

1  \.  That  the  steward  or  his  deputy  shall,  before  the  said 

day  of next,  put  the  course  and  posts  in  proper  and  good 

repair,  and  may  deduct  the  charge  thereof  out  of  such  moneys 
as  he  shall  receive  towards  providing  the  said  plate,  together  with 
the  charge  of  giving  notice  thereof  in  the  newspapers,  and  all 
other  charges  relating  to  the  same,  as  well  for  these  articles,  as 
otherwise. 

12.  That  if  any  difference  shall  happen  to  arise  about  the  true 
meaning  of  these  articles,  the  same  shall  be  determined  by  the 
majority  of  the  subscribers  then  present,  whose  determination 
either  in  writing  or  otherwise,  shall  be  final  and  conclusive,  &c. 


13.  —  Agreement  for  a  horse  race. 

Articles  of  Agreement,  &c.  between  B.  C.  of,  &c.  of  the  one 
part,  and  D.  E.  of,  &c.  of  the  other  part. 

The  said  B.   C.  doth  covenant  with  the  said  D.  E.  that  on 

next,  a  black  gelding  belonging  to  R.  T.,  called  the  Plying 

Dragon,  shall,  sick  or  well,  run  the  four  mile  course  at , 
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against  a  gray  gelding  belonging  to  the  said  D.  E.  called  the  Grif- 
fin ;  and  the  said  D.  E.  in  like  manner  doth  covenant,  that  his 
gelding,  called  the  Griffin,  shall  on,  &c.  aforesaid,  sick  or  well, 
run  the  said  four  mile  course  against  the  said  black  gelding  called 
the  Flying  Dragon ;  And  it  is  mutually  agreed,  that  if  the  black 
gelding  comes  first  to  the  end  of  the  said  course,  according  to  the 
judgment  of  two  indifierent  persons,  for  that  purpose  to  be  chosen, 
then  the  said  D.  E.  shall  pay  to  the  said  B.  C.  five  hundred  silver 
dollars ;  and  that,  if  the  said  gray  gelding  comes  first  to'  the  end 
of  the  said  course  according  to  such  judgment  as  aforesaid,  thea 
the  said  B.  C.  shall  pay  to  the  said  D.  E.  three  hundred  and  fifty 
silver  dollars ;  and  it  is  agreed,  each  horse  shall  carry  ten  stone 
weight ,'  and  further  that  the  stakes  shall  be  deposited  in  the  hands 
of  L.  T.  Esquire,  to  be  paid  to  the  winning  party  according  to 
this  agreement ;  and  it  is  also  agreed,  that  if  any  failure  shall  be 
of  either  of  the  said  horses  running  as  aforesaid^  the  party  under- 
taking for  such  horse  shall  forfeit  and  lose  his  wager,  and  the 
whole  of  said  wager  shall  be  paid  to  the  other  of  them,  as  if  such 
horse  had  actually  run  and  lost.     In  witness,  &c. 
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To  the  complete  execution  of  a  power,  three  parties  are  necessary. 
First,  the  one  who  creates  the  power  and  who  is  called  the  donor ; 
second,  the  party  who  is  the  medium  of  its  execution  and  who  is  call- 
ed the  appointer  or  donee ;  and  third,  the  recipient  of  its  benefits, 
who  is  called  the  appointee.  Powers  are  declarations  of  trusts,  and 
until  they  are  executed,  the  estates  created  thereby  are  contingent, 
and  classed  under  the  head  of  contingent  uses.  A  power  to  ap- 
point, carries  with  it  a  power  to  revoke,  for  by  the  execution  of  the 
appointment,  the  old  uses  and  estates  are  to  some  degree  postponed, 
abridged  or  defeated  and  new  ones  spring  into  existence  in  their  stead. 
4  Rentes  Com.  p.  315.  No  formal  words  are  necessary  to  create 
or  reserve  a  power.  It  may  be  done  by  deed  or  will,  and  it  is 
sufficient  if  the  intention  clearly  appear.  Doug.  Rep.  293,  3  Bastes 
Rep.  441.  A  naked  authority  given  to  several  persons  does  not 
survive,  and  therefore  where  a  testator  directs  his  executors  by 
name  to  sell,  and  one  of  them  died,  the  others  could  not  sell.    Co. 
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Liu.  112,  b.  118,  a.  161,  b.  This  rule  however  has  exceptions,  and 
Chancellor  Kent  says,  in  bis  Commentaries,  that  the  result  of  the 
English  cases  is,  that  where  a  power  is  given  to  two  or  more  persons 
by  their  proper  natnes^  or  where  it  is  given  to  executors  nominatim  as 
ezeciitora,  and  the  word  executors  is  used  as  a  mere  descriptio  perso- 
narum,  the  power  does  not  survive  without  express  words ;  but  where 
it  is  given  to  several  persons  by  their  name  of  trust,  or  to  several 
persons  generally,  as,  to  my  sons^  it  will  survive  so  long  as  the  plural 
number  remains.  4  Kent's  Com.  p.  S26.  And  IF  the  executors  aie 
vested  with  any  interest  in  the  estate,  or  are  charged  with  a  trust 
relative  to  the  estate,  the  power  also  survives.  Ibid.  If  the  will  directs 
he  estate  to  be  sold  without  naming  a  donee,  it  naturally  and  by  im- 
plication devolves  upon  the  executors,  provided  they  are  charged  with 
the  distribution  of  the  funds.     Ibid. 

When  the  power  is  void,  as  tending  to  create  perpetuities,  or  where 
DO  appointment  is  made,  the  estates  limited,  take  effect  in  the  same 
way  as  if  the  power  had  not  been  inserted..  Sugden  on  Powers,* 
p.  141 ;  and  it  is  now  settled  that  while  the  power  remains  unexecuted, 
the  estates  limited  in  case  of  its  non-execution  are  vested.  Ibid. 
Doe  V.  Martin^  4  T.  R.  39 ;  Cunningham  v.  Moody^  1  Ves.  174. 
Where  a  power  is  limited  to  such  uses  as  A.  shall  appoint,  it  confers  a 
fee.     Combe's  case,  9  Co.  75,  b. 

In  the  appointment  of  uses,  the  deed  of  appointrhent  should  re- 
cite the  instrument  creating  the  power,  in  the  fullest  manner,  in  order 
that  it  may  appear  upon  the  face  of  it,  that  the  circumstances  required 
to  be  observed,  have  been  strictly  complied  with.  A  release  should 
be  procured  from  the  person  in  whom  the  legal  fee  is  vested,  sbbject 
to  the  power,  in  order  to  aid  any  defect  in  the  execution  of  it.  Sand. 
on  Uses,  421. 

^*  Where  A.  has  an  authority  to  sell  under  a  power  and  as  owner, 
the  best  way  is,  to  take  a  conveyance  both  under  the  power  and  under 
the  ownership."     Max.  in  Con.  85. 

The  deed  of  appointment  should  be  duly  acknowledged  and  re- 
corded. 

A  married  woman  may  execute  a  pover,  whether  appendant,  in 
gross,  or  simply  collateral,  and  it  is  immaterial,  whether  the  power 
is  given  to  her  while  unmarried,  and  she  aAerwards  marries ;  or  while 
married,  and  her  husband  dies,  and  she  marries  again  ;  since  the  con- 
currence of  her  husband  is  not  at  all  essential  to  a  valid  execution  of 
her  power  of  appointment.     Sugden  on  Powers,  156. 

An  infant  may  execute  a  power  of  appointment  simply  collateral^ 
that  is,  where  he  has  no  interest  himself.  3  Atk.  710.  But  it  seems, 
he  cannot  even  by  express  words  be  enabled  to  execute  a  power  ap« 
pendant,  or  in  gross,  during  his  infancy. 

A  power  of  appointment  given  to  the  survivor  of  two  persons,  it 
seems,  cannot  be  executed  by  any  act  during  their  joint  lives.  3  Br. 
Ch.  C.  320. 

It  is  seldom  quite  safe,  to  execute  a  power  of  appointment  by  at- 
torney. In  a  case,  where  any  confidence  is  reposed  in  the  per- 
son havipg  the  power,  such  execution  by  attorney   would  be  clearly 
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bad ;  but  if  the  power  is  for  the  sole  use  and  benefit  of  the  donee  of 
the  power,  and  so  is  equivalent  to  ownership,  it  seems  it  may  be  exe- 
cuted by  attorney. 

And  if  a  power  be  given  to  a  donee  and  hia  assignSy  it  will  pass 
by  assignment,  provided  the  power  in  the  donee  is  appendant  or  appur- 
tenant.    Howe  V.  Whitfield,  1  Vent.  338,  339. 

A  deed  of  appointment,  should  always  be  expressed  to  be  in  ex- 
ercise of  the  power,  and  of  every  other  power,  and  authority  ;  and 
though  perhaps  not  absolutely  necessary,  it  should  appear  on  the  deed 
itself,  that  all  the  necessary  formalities  have  been  exactly  and  literally 
coiDplied  with.  In  this  respect  the  attestation  should  be  as  formally 
and  carefully  drawn,  as  that  of  a  will  of  real  estate.  In  order  to 
make  a  clear  title  to  a  purchaser,  the  owner  of  the  power  and  the 
trustee,  should  convey  their  interests  to  the  purchaser,  in  default  of 
appointment. 

if  it  is  not  intended,  that  the  appointment  should  be  irrevocable,  an 
express  power  of  revocation  should  be  reserved. 

Though  the  circumstances  required  in  the  deed  containing  the 
power  of  appointment,  must  be  exactly  followed  in  the  exercise  of 
it,  yet  if  a  power  is  given  without  defining  the  mode  of  its  execu- 
tion, it  may  be  exercised,  either  by  a  will,  a  deed,  or  even  a  simple 
note  or  declaration  in  writing.  If,  however,  it  is  executed  by  a  will 
or  any  other  testamentary  writing,  it  will  bo  safer  to  have  it  attested 
as  a  will  of  real  estate,  although  in  strictness  it  may  not  be  absolutely 
necessary.  (1)  If  a  person  has  a  power  to  appoint  by  deed^  he  cannot 
execute  the  power  by  will,  and  vice  versa. 

A  power  need  not  be  wholly  executed  by  one  act,  but  may  be  ex* 
ercised  at  successive  times  over  difierent  parts  of  the  estate.  2  HiU 
Hard's  Abr.  p.  549. 

An  estate  created  by  the  execution  of  a  power  of  appointment  takes 
effect,  as  if  created  by  the  deed  which  raised  the  power  ;  that  is,  as  if 
the  power  of  appointment,  and  the  deed  of  appointment  had  both  been 
incorporated  in  one  instrument. 


1. — Appointments   op  Uses. 
1.  —  An  Appointment  of  uses  by  hushaiid  and  w\fe  hy  virtue 
of  a  deed  and  recovery  of  lands  to  such  uses  as  they  should 
appoint,  4*c. 

To  all,  &c.  A.   B.  *late  of and  B.  his  wife,  one  of  the 

daughters  of  C.  D.  late  of send  greeting.     Whereas,  &c. 

(Recital  of  a  lease,  release,  4*c.  whereby  the  lands  were  conveyed 
to  such  uses  as  husbaiid  and  wife  should  appoint,  fyc,  Now  know 
ye,  that  the  said  A.  B.  and  B.  his  wife,  by  force  and  virtue  of  the 
said  recited  power  and  authority,  to  them  in  that  behalf  given  or 


(1)  ETerr  instrument  is  testamentary  in  its  operation  and  quality,  if  it  be 
not  intended  to  operate  till  the  death  of  the  party  who  made  it,  and  must  have 
all  the  necessary  formalities.    See  Koberta  on  Wills,  p.  69. 
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teserved  as  aforesaid,  and  of  all  and  evert/  other  power  and  pow- 
ers, to  them  in  that  behalf  given  or  reserved,  in  them  vested,  or 
them  in  any-wise  thereto  enabling,*  do  by  this  their  deed,  or  writ- 
ing under  their  hands  and  seals,  attested  by  two  or  more  credible 
"witnesses,  limit,  declare,  direct  and  appoint,  that  all  and  every  the 
said  messuage,  &c.  shall  from  henceforth  be,  go,  remain,  and  con- 
tinue, and  that  said  recited  Indentures  of  lease  and  release,  Sfc, 
and  the  full  force  and  effect  of  the  same,  and  of  every  of  them, 
shall  be  and  enure,  and  shall  be  adjudged  and  taken  to  be  and  en- 
ore,  and  are  meant  and  intended  to  be  and  enure,  and  that  the  said 
E.  F.  (the  defendant  in  the  said  recovery  named)  and  his  heirs 
shall  stand  and  be  seized  of  the  said  messuages,  &c.  to  and  for 
such  uses,  intents  and  purposes,  (and  under  and  subject  to  such 
powers,  provisos,  and  agreements,  and  charged  and  chargeable  in 
such  manner)  as  hereinafter  in  that  behalf  mentioned,  expressed, 
or  declared ;  that  is  to  say,  to  the  use  and  behoof  of  the  said  A. 
R  and  B.  his  wife,  and  of  her  heirs  and  assigns  forever.  Provid- 
ed always  nevertheless,  d6c. 


2,  —  From  a  wife  to  her  trustees,  to  sell  stock  by  virtue  of  a 
power  reserved  to  her  in  a  marriage  settlement. 

To  all  persons,  SiLc.  E.  B.  wife  of  G.  B.  of,  Sf^.  sends 

Greeting. 

Whereas,  by  Indentures  trepartite,  bearing  date,  Sfc,  made  be- 
tween  the  said  E,  B.  (by  her  then  name  and  addition  of  B.  C. 
of,  6fc,  spinster)  of  the  first  part,  the  said  O,  B.  of  the  second 
part  J  and  W.  B.  and  /.  JB.  of  the  third  part,  it  was  agreed  by 
the  said  parties,  that  the  said  W.  B,  and  J.  B,,  ^•c.  amongst 

other  things  should  stand  possessed  of capital  stock  in,  !fc. 

in  the  said  indenture  (mentioned  to  have  been  transferred  on  the 
day  of  the  date  thereof,  to  the  said  W.  B.  and  J,  B.  by  the  said 
E-  B.)  and  all  dividends,  interest  and  profits  thereon  ;  in  trust 
for  the  sole  and  separate  use  of  the  said  E.  B.  free  from  the 
control,  intermeddling,  debts,  contracts,  and  engagements  of  the 
said  G.  B.  and  in  trust,  from  time  to  time  to  pay  to,  or  permit 
the  said  E.  B.  during  her  lifetime,  to  enjoy,  sell,  give  away, 

*  These  words  should  always  be  inserted  to  guard  against  any  miarecital  of  th« 
deed  creating  the  power  of  appointment. 
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spend  or  dispose  of  the  same^  or  any  part  thereof  in  like  man' 
ner  to  all  intents,  as  the  said  E.  B.  might  have  dime,  if  she  had 
remained  sole  and  unm^arried;  and  in  trust,  to  traftsfer  the  same 
to  such  person  or  persons,  as  she  the  said  E,  B.,  by  her  last  will 
and  testament,  or  any  other  writing  or  writings,  under  her  hand 
and  seal,  properly  attested,  should  direct  and  appoint.  ( The 
recital  must  be  varied  according  to  circumstances,  and  should 
be  very  full,  explicit,  and  exact.) 

♦Now  know  ye,  that  the  said  E.  B.,  by  virtue  and  in  pur- 
suance, of  the  said  powers  and  limitations,  and  in  pursuance  of 
every  other  power  and  authority  in  her  now  being  ;  doth  direct 
and  appoint  the  said  W.  B.  and  J.  B.  as  soon  as  coveniently  may 
be,  at  the  market  price,  to  sell  and  dispose  of  the  said  capital 
stock,  standing  in  their  names  as  aforesaid,  and  the  moneys  arising 
by -such  sale,  together  with  the  dividends  or  profits  accrued  thereon 
after  deducting  the  costs  and  charges  of  such  sale,  to  pay  to  her  the 
said  E.  B.  to  her  sole  and  separate  use,  according  to  the  limitations, 
trusts  and  true  intent  of  the  said  Indenture.     In  witness,  &c. 


3.  —  An  appointment  of  a  wife,  of  real  estate  to  her  husband,  to 

take  effect  immediately  after  her  decease. 

To  all  persons  to  whom,  &c.  G.  H.  wife  of  H.  H.  of,  &c 
sends  greeting ;  Whereas  (recite  the  instrument  containing  the 
power  of  appointment.)  Now  know  ye,  that  the  said  G.  H.  by 
virtue  of  the  power  of  appointment  limited  to  her  in  the  before 
recited  instrument,  and  of  every  other  power  and  authority  here- 
unto enabling  her  in  this  behalf,  doth  limit  and  appoint,  all  that, 
&c.  (describe  the  real  estate,)  to  the  use  of  the  said  H.  H. 
her  husband,  for  the  term  of  his  natural  life,  to  take  effect  im- 
mediately after  the  death  of  the  said  G.  H.  And  the  said  G.  H. 
doth  by  this  her  deed  or  writing  under  her  hand  and  seal  (fol- 
low the  language  of  the  instrument  giving  the  power  and  directing 
the  mode  of  executing  it)  as  aforesaid,  declare,  limit  and  appoint 
the  said  (trustees)  and  their  heirs,  and  all  other  persons  seized 
of  the  said  premises,  or  any  part  thereof,  to  stand  seized  of  the 

*  This  short  form  of  an  appointment  with  slight  alterations  might  be  indorsed 
on  the  Indenture  in  the  hands  of  the  trustees,  and  sare  the  necessity  of  *U  long 
recital. 
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same  described  real  estate,  hereinbefore  limited  to  the  use  of  the 
said  G.  H.  as  aforesaid ;  to  the  use  of  the  said  H.  H.  for  and  during 
the  term  of  his  natural  life,  to  take  effect  immediately  after  the  de- 
cease of  the  said  G.  H.     In  witness,  &c. 


4.  —  A  power  to  revoke  and  to  appoint  aneiv,  which  may  be  in- 
troduced in  appointTnents,  according  to  circumstances. 

Provided  always  nevertheless,  that  it  shall  be  lawful  for  the  said 
G.  H.  at  any  time  during  her  natural  life  (whether  covert  or  sole) 
by  any  deed  or  writing  under  her  hand  and  seal,  attested  by  two 
or  more  credible  witnesses,  or  by  her  last  will  and  testament,  or 
other  writing  in  nature  thereof,  attested  by  three  or  more  credible 
witnesses,  to  alter,  change,  revoke,  make  null  and  void,  the  said  use 
and  uses,  estate  and  estates,  hereby  limited  or  created,  of  and  in, 
&c.  and  premises  or  any  part  thereof;  and  thereof,  and  of  any  part 
thereof,  by  the  game  deed  or  writing,  or  by  such  last  will  and 
testament,  or  writing  in  nature  thereof,  attested  as  aforesaid,  to 
create,  limit,  appoint  or  declare,  any  other  use  or  uses,  estate  or 
estates,  trust  or  trusts,  of  and  in  the  same  premises,  and  every  or 
any  part  thereof,  in  such  manner  and  form,  as  the  said  G.  H.  shall 
think  fit  and  convenient.  In  witness  whereof  the  said  G.  H.  hath 
to  this  her  limitation,  declaration,  devise,  or  appointment,  set  her 
hand  and  seal  the day  of ,  &c. 


2. — Appointments  to  Perform  Duties,  &c. 

l.^An  appointm^ent  of  a  Guardian. 

Know  all  people  by  these  presents,  that  I,  N.  O.  of ,  son 

and  heir  of  G.  O.  late  of ,  deceased,  being  above  the  age  of 

fourteen  years,  namely,  about  the  age  of  seventeen  years,  have 
nominated,  elected,  and  chosen,  and  by  these  presents  do,  &c.  E. 

F.  of ,  to  be  guardian  as  well  of  my  person,  as  of  my  real 

and  personal  estate,  until  I  shall  attain  the  age  of  twenty-one 
years,  &c.     In  witness,  &c. 


2,  —  An  appointment  of  clergymen  to  preach  annual  sermons j 

according  to  a  will. 

Tre  all  people,  &c.     Whereas  E.  S.  of  ,  in  and  by  his 

last  will  and  testament,  bearing  date,  d6c.  did  give  and  bequeath 

14 
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to  J.  S.  and  his  heirs,  and  to  the  vicar  and  church  wardens  of 

for  the  time  being,  forever,  one  annuity  or  yearly  rent  of, 

&c.  payable,  and  to  be  paid  out  of,  Sec.  in  and  upon,  &c.,  for  the 
uses,  &c.  following  (that  is  to  say,)  to  pay  the  sum  of,  &c. 
apiece,  to  four  ministers  of  the  gospel  therein  named,  for  preach- 
ing each  of  them  a  sermon  on  the  four  days  thereinafter  named, 

yearly,  forever,  to   wit,  on and  on ,  one   sermon  on 

each  day,  and  after  their  death,  then  the  said  J.  S.  his  heirs  or 

assigns,  and  the  vicar  and  church  wardens  of aforesaid,  for 

the  time  being,  were  to  make  choice  of  four  godly  and  able  min- 
isters in  their  room,  who  should  preach  the  said  four  sermons 
yearly  in  manner  as  is  therein  expressed ;  and  whereas  all  the 
four  ministers  therein  named,  are  long  since  dead,  and  the  said 
J.  S.  is  also  dead,  and  K.  S.  his  grandson,  and  heir  of  the  said 
J.  S.,  is  also  dead :  Now  know  ye,  that  the  said  J.  S.  and  E.  B. 
now  vicar  of -J — ,  and  E.  and  F.  church  wardens  of  the  parish, 

do  hereby  choose,  nominate  and  appoint  S.  P.  of to  preach 

a  sermon  yearly  in  the  parish  church  of on,  &c.  and  J.  J.  of 

to  preach  a  sermon  yearly,  in  the  parish  of on,  &c.  &c. 

and  that  each  of  them  shall  and  ought  to  have  and  receive  the 
sum  of  apiece  for  such  his  sermon,  pursuant  to  the  afore- 
said gift  or  will  of  the  said  E.  S.     In  witness,  6lc, 


3.  —  Appointment  of  a  receiver  under  a  mortgage. 
This  Indenture  made,  &c.  between  N.  O.  of,  &c.  (the  mort- 
gagee) and  P.  d.  of,  &c.  (the  mortgager)  witnesseth ;  Whereas 
the  said  P.  d.   by  his  mortgage  deed,  bearing  date  on,  &c.  did 
mortgage  to  the  said  N.  O.  all  that,  &c.  for  securing  the  payment 

of  the  sum  of  $ with  interest,  in  the  manner  particularly  set 

forth  in  the  said  deed,  and  which  is  recorded  in  the  Registry  of 
Deeds,  &c.  Lib.  Polio,  &c.  &c.,  and  whereas  it  hath  been  agreed 
by  the  said  N.  O.  and  P.  d.  that,  for  securing  the  regular  half 

yearly  payment  of  the  interest  of  the  said  sum  of  $ ,  so  long 

as  the  same  principal  sum  shall  continue  unpaid,  a  receiver  should 
be  from  time  to  time  appointed,  for  collecting  and  receiving  the 
rents  and  profits  of  the  mortgaged  premises,  and  that  the  said  R, 
S.  (the  receiver)  should  be  the  first  receiver  appointed  for  that||ur- 
pose  :  Now,  in  pursuance  of  the  said  agreement,  and  in  consider- 
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ation  of  one  dollar  paid  by  the  said  R.  S.  the  receipt  whereof  is 
hereby  acknowledged,  they  the  said  N.  O.  and  P.  d.  doth  hereby 
grant,  bargain,  sell  and  demise  unto  the  said  R.  S.,  the  afore- 
described  premises,  to  have  and  to  hold  with  the  appurtenances 
unto  the  said  R.  S  from  the  day  next  before  the  day  of  the  date 
hereof,  for  and  during  and  until  the  full  end  and  term  of  ninety- 
nine  years,  if  the  said  R.  S.  shall  so  long  live,  without  impeach- 
ment of  waste.  Upon  trust  nevertheless,  that  the  said  R.  S. 
shall  permit  the  said  N.  O.,  and  his  heirs  and  assigns,  to  hold  and 
enjoy  the  aforedescribed  premises,  and  receive  and  take  the  rents, 
issues  and  profits  thereof,  until  one  half  year's  interest  of  the  said 

sum  of  $ or  some  part  thereof,  shall  be  in  arrear  and  unpaid 

unto  the  said  N.  O.,  his  executors,  administrators,  or  assigns,  by 

the  space  of days,  next  after  either  of  the  following  days  ; 

viz:  the day   of ,   and  the day  of ,   in   any 

year  or  years ;  And  upon  further  trust,  that  he  the  said  R.  S.  shall 
and  do,  from  and  immediately  after  one  half  year's  interest  of  the 

said  sum  of  $ ,  or  some  part  thereof,  shall  be  in  arrear  and 

unpaid,  by  the  space  of days  next  after  either  of  the  said 

days  hereinbefore  appointed  for  payment  thereof  as  aforesaid,  enter 
into  and  upon,  and  from  time- to  time  thenceforth,  during  so  many 
years  of  the  said  term,  determinable  as  aforesaid,  as  the  said  prin- 
cipal sum,  or  any  part  thereof,  shall  remain  at  interest  as  aforesaid, 
receive  and  take  the  yearly  rents,  issues  and  profits  of  the  said 
mortgaged  premises,  and  dispose  of  the  same  in  manner  hereinafter 
mentioned.  And  it  is  hereby  agreed  and  declared  between  the 
said  parties  hereto,  that  the  said  R.  S.  shall  from  time  to  time,  by 
and  out  of  the  said  rents^  &c.  pay  unto  the  said  N.  O.,  his  execu- 
tors. Sec,  the  interest  which  shall  be  due  upon  the  said  sum  of 

$ ,  at  the  time  of  the  said  R.  S's  entering  into  the  receipt  of 

the  said  rents  and  profits ;  and  also  the  interest  thenceforth  to  be- 
come due  upon  or  in  respect  of  the  said  sum  of  $ ,  at  or  upon 

the  days  or  times  hereinbefore  appointed  for  payment  thereof,  as 
aforesaid ;  and  after  payment  thereof,  shall  and  do  pay  unto  the 
said  P.  d.,  his  heirs,  d6c.,  the  clear  residue  of  the  said  rents  and 
pro^,  which  shall  from  time  to  time  remain,  after  such  payments 
as  aforesaid,  after  deducting  and  retaining  out  of  such  residue  for 
the  use  of  him  the  said  R.  S.,  all  such  sums  of  money  as  he  the 
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said  R.  S.  shall  reasonably  deserve,  as  a  compensation  for  his 
trouble  and  expenses,  in  receiving  and  paying  the  said  rents  and 
profits,  in  manner  aforesaid ;  and  as  he  shall  be  put  unto,  or  sus- 
tain, in  or  about  the  execution  of  the  trusts  hereby  in  him  reposed. 

(Power  to  receiver  to  recover  rents,  ifc) 

And  it  is  hereby  declared  and  agreed  by  and  between  the  said 
N.  O.  and  the  said  P.  d.  that  it  shall  and  may  be  lawful  for  the 
said  R.  S.  from  time  to  time  and  at  all  times,  after  one  half  year's 

interest  of  the  said  sum  of  % ,  or  any  part  thereof,  shall  be  in 

arrear  as  aforesaid  ,*  during  such  time  as  the  said  principal  sum 
or  any  part  thereof,  shall  thenceforth  remain  upon  the  security 
aforesaid,  to  take  and  use  every  lawful  remedy,  by  action,  suit,  or 
distresSf  or  otherwise,  for  collecting  and  recovering  the  rents,  issues 
and  profits  of  the  demised  premises,  of  and  from  the  respective 
tenants  or  occupiers  thereof ,-  and  to  do  and  execute  all  othdt  mat- 
ters and  things,  needful  and  requisite  for  collecting  and  receiving 
the  same.  And  also,  that  it  shall  be  lawful  for  the  said  R.  S., 
from  time  to  time  and  at  all  times,  after  the  said  half  year's  interest 
shall  be  in  arrear  as  aforesaid,  during  the  said  term  of  ninety-nine 
years,  determinable  as  aforesaid,  and  whilst  the  said  principal  sum 

of  $ ,  or  any  part  thereof,  shall  remain  upon  the  security 

aforesaid,  to  remove  and  put  any  tenant  or  occupier  of  the  said 
mortgaged  premises,  or  any  part  thereof,  out  of  and  from  the  same  ; 
and  to  let  or  demise  the  same  premises,  or  any  part  or  parts 
thereof,  unto  such  person  or  persons,  for  any  term  not  exceeding 

years  in  possession,  and  upon  and  under  such  terms  and 

conditions,  and  iti  such  manner  and  form  as  the  said  R.  S.  with 
the  consent  of  the  said  N.  O.  (the  mortgagee)  his  executors, 
6cc.  shall  think  proper. 

(The  term  to  cease  on  payment  of  the  mortgage  money,  6/*c,) 

Provided  always,  that  if  the  said  P.  Q,.  his  heirs,  executors,  &c. 
should  at  any  time  before  the  expiration  of  the  said  term  of  nine- 
ty-nine years,  determinable  as  aforesaid,  well  and  truly  pay  to  the 

said  N.  O.  his  executors,  &c.  the  said  principal  sum  of  $ 

with  all  interest  then  due  for  the  same,  and  should  well  and  truly, 
pay  unto  the  said  R.  S.  a  reasonable  allowance  for  his  trouble-and 
care  in  and  about  the  trusts  aforesaid ;  then  and  immediately  after 
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sach  payment,  the  said  term  of  ninety-nine  years,  hereby  created, 
shall  thenceforth  cease,  determine  and  be  void,  &c. 

(Covenant  by  mortgager  to  pay  the  receiver  a  reasonable  allow- 

ance,  ifc) 

And  the  said  P.  d.  for  himself  and  his  heirs,  executors,  &c. 
doth  covenant  with  the  said  R.  S.  to  pay  or  allow  to  the  said  R. 
S.  when  and  so  long  as  he  shall  receive  the  said  rents  and  profits, 
a  reasonable  allowance  for  his  expenses  and  trouble  in  collecting 
and  receiving  the  same,  and  for  acting  in  the  trusts  hereinbefore 
declared  ;  and  that  it  shall  be  lawful  for  the  said  R.  S.  to  retain 
and  take  such  allowance  for  his  own  use  accordingly. 

(A  clause  that  receiver  shall  not  be  answerable  for  involun" 
tary  losses,  may  also  be  inserted,  though  not  strictly  necessary.) 

(Power  in  the  mortgagee  to  remove  the  receiver,  !fc.) 

Provided  always,  and  these  presents  are  upon  this  express  con- 
dition, that  in  case,  at  any  time  while  the  said  sum  of  % or 

any  part  thereof,  shall  remain  at  interest,  upon  the  said  security, 
the  said  R.  S.,  by  any  disability,  should  be  rendered  incapable  to 
collect  the  said  rents  and  profits,  or  should  refuse  or  neglect  to  act 
or  proceed  therein,  or  to  apply  the  same  according  to  the  trusts 
aforesaid ,'  or  shall  otherwise  misbehave  himself  in  relation  to 
the  trusts  hereby  in  him  reposed  ;  or,  in  case  the  said  N.  O.,  his 
executors,  &c.  should  be  desirous  of  determining  the  said  term 
of  ninety-nine  years,  and  if  in  any  of  the  said  cases,  the  said 
N.  O.,  his  executors,  d&c,  should  tender  unto  the  said  R.  S.,  the 
sum  of  one  dollar,  with  the  intent  to  frustrate,  determine  and 
make  void  the  said  term  and  estate  of  ninety-nine  years  hereby 
granted  as  aforesaid,  and  should  within  the  space  of  six  calen- 
dar months  then  next  ensuing,  by  any  deed  or  writing  under  his 
hand  and  seal,  attested  by  two  or  more  credible  witnesses,  sig- 
nify unto  the  said  R.  S.  such  his  or  their  intention  ;  then  and  in 
such  case  the  said  term  and  estate  hereby  granted  as  aforesaid,  to 
the  said  R.  S.,  of  and  in  the  said  premises,  and  every  part  there- 
of shall  thenceforth  cease,  determine,  and  be  void,  to  all  intents 
and  purposes  whatsoever. 

(  Mortgagee  not  to  be  answerable  for  the  receiver,  S/'c.) 
And  it  is  hereby  agreed  between  the  said  N.  O.  and  the  said  P. 
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Ct.,  that  the  said  N.  O.,  his  heirs,  ^c,  shall  not  bear  or  sustain, 
or  be  charged  or  chargeable  with  or  accountable  for,  any  loss, 
which  may  happen  of  the  rents  and  profits  of  the  said  mortgaged 
premises,  or  any  of  them,  by  reason  or  means  of  any  neglect,  de- 
fault or  breach  of  trust  of  the  said  R.  S.  but  that  all  such  loss 
misapplication,  or  non-application,  and  the  receiver's  salary  or  al« 
lowance,  shall  be  wholly  borne  and  sustained  by  the  said  P.  Q., 
his  heirs,  executors,  &c. 

(Appointment  of  receiver  fiot  to  prevent  mortgagee  from  compel'- 

ling  payment  of  mortgage  money.) 

Provided  always,  that  these  presents,  or  any  thing  herein  con- 
tained shall  not  prevent,  or  be  construed  to  restrain  the  said  N.  O., 
his  heirs,  executors,  administrators  or  assigns,  from  suing  for,  recov- 
ering or  compelling  payment  of  the  said  sum  of  $ ,  or  any 

part  thereof,  or  from  obtaining  the  possession  of  the  mortgaged 
premises^  or  foreclosing  the  equity  of  redemption  thereof,  in  case 

default  should  be  made  in  payment  of  the  said  sum  of  $ ,  or 

any  part  thereof,  at  the  time  appointed  for  the  payment  thereof 
by  the  said  recited  indenture  of  appointment.     In  witness.  &c. 


ASSIGNMENTS. 


1.  An  assignment  of  dower. 

An  Indenture,  made^  &c.  between  A.  B. ,  son  and  heir  of 

C.  D.  late  of ,  Esquire,  of  the  one  part,  and  E.  D.  widow 

and  relict  of  the  said  C.  D.  of  the  other  part ;  Whereas  the  said 
C.  D.  in  his  lifetime,  and  at  the  time  of  his  death,  was  seized  in 
his  demesne  as  of  fee,  of  and  in  divers  lands  and  tenements  in 

which  upon  the  decease  of  the  said  C.  D.  descended  unto 

the  said  A.  B :  Now  this  Indenture  witnesseth,  that  the  said  A.  B. 
hath  endowed  and  assigned,  and  by  these  presents  doth  endow  and 
assign,  unto  the  said  E.  D.  the  third  part  of  the  said  lands  and 
tenements,  (to  wit;)  all  that  messuage,  &c.  to  have  and  to  hold 
unto  the  said  E.  D.,  for  and  during  the  natural  life  of  the  said  E. 
D.,  in  severalty,  by  metes  and  bounds,  in  the  name  of  dower,  and 
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in  recompense  and  satisfaction  of  all  the  dower,  which  the  said 
E.  D.  ought  to  have,  of  or  in  the  said  lands  and  tenements, 
which  were  of  the  said  0.  D.  in  his  lifetime.     In  witness,  &c. 

NOTES. 

As  the  widow  holds  her  dower  by  law^  and  not  hy  contract^  it  fol- 
lows that  the  Statute  of  Frauds  does  not  apply  to  an  assignment  of 
Dower,  which  may  he  hy  parol.  Baker  v.  Baker^  4  Greenl.  67 ; 
Conant  v.  Little^  1  Pick.  189.  Dower,  by  the  assignment,  relates  back  to 
the  husband^s  death,  and  aAer  the  assignment,  the  widow  is  entitled  to 
the  back  rents.  1  Hilliard's  Abr.  p.  104.  The  object  in  the  assign- 
ment, is  to  set  off  to  the  widow  such  parts  ot  the  estate  as  will  yield 
her  one  third  of  its  available  income,  and  not  merely  to  assign  her  a 
nominal  third  of  land ;  were  this  otherwise  the  grossest  injustice  might 
be  done.  Leonard  v.  Leonard^  4  Mass.  R.  533 ;  Miller  v.  Miller^  12 
Mass.  R.  454 ;  Conner  v.  Sheppard,  15  Mass  R.  164.  Marriage,  Seiz- 
in, and  Death  of  the  husband  are  necessary  to  give  title  to  dower. 
If  the  marriage  is  void^  in  general  the  dower  will  not  attach.  If  void' 
ablcy  as  where  the  marriage  b  contracted  .before  tbe  age  of  consent, 
yet  if  the  widow  at  the  death  of  the  husband  has  passed  the  age  of  nine 
years,  she  will  be  entitled  to  dower.  With  regard  to  seizin  it  need  only 
be  added,  that  a  seizin  in  law  by  the  husband,  for  the  most  obvious  reas- 
ons, is  all  that  is  necessary.  Instantaneous  seizin  is  sufficient  in  some 
cases ;  but  where  the  same  act  that  confers  the  estate  upon  the  husband 
passes  it  out  of  him,  the  widow  will  not  have  dower.  Co.  Litt.  31,  b ; 
1  Hill.  Abr.  p.  66.  Death  makes  the  title  to  dower  consummate.  It 
is  supposed  that  civil  death  here  is  sufficient,  though  it  seems  to  be 
otherwise  in  England.  Wright  v.  Wright^  2  Desaus.  244;  1  Hill. 
Abr.  p.  68.  Death  will  be  presumed  by  the  law  aAer  an  absence 
by  the  husband  of  more  than  seven  years.  Woods  v.  Woods^  2  Bay. 
476. 

A  widow,  who  is  an  alien ;  or  who  is  under  nine  years  of  age ;  or 
who  has  eloped  from  her  husband,  and  never  been  reconciled  to  him, 
or  one,  who  has  been  divorced,  for  adultery  in  her,  is  not  entitled  to 
dower. 

Dower  may  be  assigned  by  an  abator  or  intruder,  or  a  disseizor, 
since  the  widow  is  not  obliged  to  wait  till  the  heir  recovers  his  inher- 
itance. 

If  A.  and  B.  exchange  lands,  and  die,  their  respective  widows, 
may  elect  to  have  one  third  of  either  parcel  of  land  (not  of  both) 
assigned  for  dower.  Suppose  then  both  elect  to  have  dower  in  the 
land  which  B.  received  in  exchange,  what  remedy  can  B's  heirs  have 
by  law,  without  reference  to  any  express  covenant  in  the  deeds  of  ex- 
change ? 

Dower  can  be  assigned  by  a  tenant  of  the  freehold  only,  and  the 
widow  is  entitled  to  dower  in  a  reversion  or  remainder  aAer  a  lease 
for  years,  but  not  in  either  after  an  estate  of  freehold.  The  heir,  if 
a  minor,   may  assign   dower  by   his   guardian.        1    Pick.  317.    (1) 

(1)  Rev.  Stat,  of  Mass.  c.  79,  §  .19. 
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Dower  by  the  assignment  relates  back  to  the  baron^s  death.  The  .  as- 
signment may  be  by  parol.  But  it  is  better  to  have  it  done  by  Indent- 
ure. The  assignment  itself  should  be  absolute,  without  any  reservations 
or  restrictions  inconsistent  with  an  absolute  title. 

"  A  widow  having  a  right  of  dower,  cannot  lawfully  enter  after 
her  husband^s  death,  until  an  assignment  be  made,  by  the  heir  or  other 
tenant  of  the  freehold,  or  in  a  course  of  legal  proceedings.  When 
the  assignment  is  made,  she  acquires  no  new  freehold,  but  is  in  by 
her  husband,  her  seizin  being  deemed  in  law  to  be  a  continuation  of 
her  husband's  seizin."  Per  Parsons  C.  J.,  Windham  v.  Portland^  4 
Mass.  R.  386. 

The  widow  has  a  right  to  have  such  part  of  the  estate  assigned  to 
her,  as  will  yield  her  one  third  part  of  the  income.  Leonard  v.  LeoU' 
ard  4*  al,  4  Mass.  R.  533. 

She  is  entitled  to  it  within  one  month  aAer  demand  made.  If  it 
can  be*  set  out  by  metes  and  bounds  conveniently,  she  may  insist 
upon  it ;  if  it  cannot,  she  shall  have  one  third  of  the  rents,  issues,  or 
profits.  The  heir  should  assign  it  to  her  reasonable  satisfaction.  See 
Statute^  March  11,  1784. 

The  Judges  of  Probate  should  restrict  the  process  of  assigning 
dower  by  commissioners,  to^  the  widows  of  intestates,  to  the  lands 
and  tenements  of  which  they  died  seized,  and  to  a  partition  between 
the  widow  and  descendants  or  the  widow  and  collateral  heir  of  the 
intestate,  and  to  cases  where  no  contest  is  suggested.  ^'  Under  such 
circumstances,  it  may  be  considered  as  a  jurisdiction,  by  which  the 
Judge  of  Probate  affords  its  aid  and  sanction  to  an  assignment  of 
dower,  with  the  consent  of  the  parties  concerned."  Sheafe  v.  0'*NeiIy 
9  Mass.  R.  9. 

"  But  in  contested  cases,  and  especially  where  the  intestate  was 
not,  at  his  death,  the  tenant  of  the  fee,  where  his  heirs  have  no  in- 
terest or  concern  in  the  assignment  of  dower ;  and  where  strangers, 
not  presumed  to  be  conusant  of  t^e  proceedings  in  the  Probate  Court, 
have  the  whole  interest  and  property,  subject  to  the  claim  of  dower ; 
where  the  Probate  Court  is  incompetent  to  any  other  purpose  of  par- 
tition ;  a  jurisdiction  to  assign  dower  would  be  as  inexpedient,  as  it  is 
unnecessary."     Ibid. 

Where  land  was  taken  by  execution,  the  wife,  after  husband's 
decease,  was  held  to  be  dowable  in  the  land,  as  it  existed  at  the  time 
of  the  extent  of  the  execution,  and  not  in  the  buildings  erected,  or 
other  improvements  made  thereon,  by  the  tenant.  Ayer  v.  Springy  9 
Mass.  R.  8. 

So  where  husband  has  aliened  lands,  if  the  wife  has  not  released, 
she  is  entitled  to  her  third  part  of  the  land,  in  the  condition  it  was  in 
at  the  time  of  the  alienation.  But  if  the  land  has  not  been  conveyed, 
and  descends,  and  the  heir  becomes  tenant,  and  makes  improvements 
before  assigning  the  widow  her  dower,  she  shall  have  dower  in  the  im- 
provements.    Catlin  V.    Ware^  9  Mass.  R.  221. 

If  husband  aliens  lands  and  they  rise  in  value,  not  from  improve- 
ments, &c.  made  by  the  alienee,  but  from  the  increase  of  commerce 
or  population  (as  lands  do  in  commercial  towns)  it  seems  to  have 
been  the  opinion  of  Parsons  C.  J.  that  the  widow  should  have  the 
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adTanlage  of  the  rise  in  value  of  the  lands,  in  the  assignment  of  her 
dower.     Gore  v.  Brazier^  3  Mass.  R.  523. 

A  widow  is  not  entitled  to  dower  in  wild  lands,  nor  in  lands  in  a 
state  of  cultivation  by  the  labor  and  expense  of  the  husband's  gran- 
tee^  which  at  the  time  of  alienaiioa  Vere  in  a  wild  and  uncultivated 
•tate.     1  Pick.  21. 

But  a  lot  of  wild  land,  used  by  th^*:  husband  in  connexion  with 
bis   dwelUnghouse,  is  subject  to  dower ^\-'' While  v.    Willis^  7  Pick. 

143.  .        .    '     '   '- 

A  widow  is  entitled  to  dower  in  mines  anrd  jt]^ijarries,  actually  open- 
ed and  used  by  her  husband  in  his  lifetime ''whc^ier  continued  after- 
wards or  not.  But  her  right  of  dower  is  not  *\Lmi(ed  to  the  precise 
spot  opened  ;  but,  if  a  tract  is  opened  and  wrought 'iti  any^  place,  it  will 
entitle  her  to  dower  in  the  whole  tract  adjoining.  See  nillings  v.  Tau^ 
lor,  10  Pick.  460.  ^f^ 

If  S.  conveys  land  lo  T.  in  fee,  and  T.,  by  deed  q'^'  the  same 
date,  mortgages  it  to  S.  and  dies,  and  S,  after  condition  brokiin,  fore- 
closes, T's  wife  shall  not  be  endowed,  as  the  seizin  was  but  fur; an  .in- 
stant, the  two  deeds  constituting  one  contract.  Holbrook  v.  Tinnry^  4 
Mass.  R.  567.  But  if  the  deeds  had  been  of  different  dates,  she  sh<)urd.  - 
have  been  endowed.  Ibid.  See  also  Hitchcock  v.  Carpenter^  9  Johtis. 
R.  278.  In  that  case  the  mortgage  was  paid  oflT  after  the  husband^s 
death,  and  the  wife  was  held  entitled  to  dower. 

S.  purchases  lands  subject  to  a  mortgage,  mortgages  them,  and  re- 
leases to  his  mortgagee  and  dies,  his  wife  shall  not  be  endowed.  Bird 
▼.  Gardner^  10  Mass.  R.  364. 

How  far  a  widow  is  entitled  to  dower  in  an  equity  of  redemption,  will 
be  understood  from  the  following  decisions  and  principles. 

Notwithstanding  a  woman  releases  her  dower  in  a  mortgage  deed,  she 
19  entitled  to  dower  in  the  estate,  as  against  every  body  but  those  claim- 
ing under  the  mortgagee.  As  respects  every  body  else  the  mortgager 
is  seized  of  the  legal  estate,  and  of  course  his  wife  is  entitled  to  dower 
if  no  opposition  is  made  by  the  mortgagee  or  under  his  title. 

After  the  husband^s  title  is  reduced  to  a  mere  equity  of  redemption^ 
the  condition  being  broken,  and  the  mortgagee  being  in  possession  for 
the  breach,  the  wife  is  not  entitled  to  dower  in  the  equity  of  redemption ; 
for,  if  she  were,  she  would  be  entitled  to  redeem  a  purt  of  the  estate  to 
satisfy  her  claim  of  dower  by  paying  only  a  proportionate  part  of  the 
mortgagd  money.  It  is  well  settled,  howevt-r,  that  if  she  would  redeem, 
she  mu»t  redeem  the  whole.  If  she  does  this,  she  may  retain  the  whole 
as  security  until  the  proportions  to  be  paid  by  her  and  the  heir  respec- 
tively arc  settled,  in  this  way  she  will  obtain  an  equivalent  for  her 
dower.  Or,  if  the  estate  is  sold  subject  to  the  mortgage,  by  a  decree  of 
a  court  of  equity,  she  will  be  entitled  to  her  proportion  of  the  balance, 
after  the  mortgage  is  paid  ofl.  So,  if  the  estate  is  redeemed  by  the 
husband  or  any  one  under  his  title  as  administnuor  or  heir,  she  will  be 
entitled  to  dower.  See  HUdreth  v.  Jones,  13  Mass.  R.  525  ;  Gibson  v. 
Crehore,  3  Pick.  475. 

Where  an  assignee  of  mortgaged  prc^mises  redeems,  the  widow, 
if  she  would  have  dower,  must  redeem  the  whole.     But,  if  the  mort- 
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gage  is  paid  off,  under  the  mortgage,  the  widow  will  be  entitled  to 
dower  on  contributing  her  proportional  part  of  the  mortgage  money. 
Ibid. 

Where  tlie  assignee  of  the  mortgager  pays  the  dcirt  of  the  mort- 
gagee who  discharges  the  mortage  ■t)n  record,  the  widow,  if  she  has 
released  her  dower  on  the  m0.rtgage  deed,  will  not  be  entitled  to  claim 
it.  Popkin  V.  J9iim«/fa(2,  8  Masb.  R.  491.  But  if  the  husband  him- 
self,  or  any  one  in  his  right* as* administrator,  &c.  had  redeemed  the  estate 
and  afterwards  assigned  hVthe  widow  would  have  been  entitled  to  dower. 

Where  the  purchasei'Qf  an  equity  of  redemption,  takes  an  assignment 
of  the  mortgage,  it  sWd-dr  shall  not  operate  as  an  extinguishment  of  the 
mortgage,  aacordihgjp* his  interest  and  the  real  intention  of  the  parties. 
Gibson  v.  Crehore^  Pick.  475. 

S.  buys  land,  and  by  deed  of  the  sameiiat^i  re-conveys  it  to  the  seller 
iu  mortgage*  but  the  wife  does  not  rcleas€f^er  dower  ;  afterwards,  by  a 
second  de^/S.  mortgages  the  same  land  to  another  person,  and  S^s  wife 
releasQs.he'r  dower;  S.  pays  off  the  first  mortgage  and  dies;  his  wife  is 
entitled  fo  dower  subject  to  the  second  mortgage.  Walker  v.  GriswoJd, 
6LPick.  416.  It  should  be  observed  here,  that,  if  there  had  been  no  sec* 
:otill  mortgage,  and  (he  husband  had  not  redeemed,  the  widow,  according 
tQ  the  case  of  Holbrook  v.  Tinney^  (4  Mass.  R.  567,)  would  not  have 
been  entitled  to  dower.  But,  in  such  case,  it  is  quite  clear  she  might  re- 
deem the  estate  herself,  and  thus  secure  the  value  of  her  dower,  if  the 
estate  were  of  sufficient  value. 

A  having  purchased  an  equity  of  redemption,  agrees  to  sell  it  to 
B.  for  91000  ;  B  agrees  out  of  that  sum  to  discharge  the  mortgage  and 
pay  over  the  balance  to  A.  This  is  done  accordingly,  and  afterwards  A. 
dies.  A^s  widow  is  entitled  to  dower.  See  BoUon  v.  Ballard^  13 
Mass.  R.  229. 

Where  the  wife  releases  dower  on  a  first  mortgage,  but  on  a  second 
one  does  not,  on  a  sale  of  the  mortgaged  premises,  she  will  be  entitled 
to  her  dower  out  of  the  surplus  procc^cds,  after  the  first  mortgage  is 
paid.     See  Tiltis  v.  Nelson^  5  Johns.  Ch.  R.  452. 

If  husband  mortgages  land  ^  and  his  wife  releases  her  dower,  and 
then  the  husband  releases  his  equity,  but  the  wife  does  not  join,  she 
will  be  entitled  to  dower  out  of  the  mortgaged  premises,  on  contrib- 
uting to  the  mortgage.  Quere  at  law.  See  Swaine  v.  Perdne^  5 
Johns.  Ch.  R.  482. 

If  immediately  before  marriage  a  mnn  should  make  a  voluntary 
conveyance  of  real  estate  and  keep  it  secret,  it  will  be  no  bar  of  dower. 
See  Ibid, 

If  the  husband  mortgages  land,  and  the  wife  releases  her  dower, 
and  after  his  death,  the  heir  redeems  the  land,  the  widow,  to  entitle 
herself  to  dower,  must  contribute  in  value  as  follows ;  viz ;  stippose 
the  value  of  the  estate  to  be  910,000,  the  neat  income  $600;  the 
amount  paid  by  the  heir  to  redeem  93000 ;  the  wife  must  contribute 
the  present  value  of  an  annuity,  equal  to  the  interest  of  $1000  (one 
third  of  the  incumbrance  paid  off;  for  so  many  years  as,  agreeably 
to  the  tables  of  mortality,  she  may  he  expected  to  live.  This  must 
be  the  rule  if  the  widow  pays  her  share  of  the  principal  sum   dowa. 
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But  a  much  more  safe  and  equitable  arrangement  may  be  made  for 
both  parties,  in  either  of  the  two  following  ways.  1.  Let  the  heir 
deduct  t^e  interest,  on  the  amount  paid  on  the  mortgage,  from  the 
annual  rents  of  the  estate,  and  pay  the  wiJow  annually,  one  third  \)f 
the  balance  of  the  rents.  Thus  in  the  case  above  put,  the  interest 
on  the  amount  paid  on  the  mortgage  being  1(180,  the  rents  of  the 
estate  after  all  proper  deduction,  being  $600,  the  widow  will  be  en- 
titled to  one  third  of  the  difference,  9140.  2.  Let  the  heir  pay  the 
widow  one  third  of  the  whole  rents  of  the  real  estate,  deducting  the 
interest  of  one  third  of  the  mortgage  money;  thus,  one  third  of 
the  whole  rents  is  9200 ;  one  third  of  the  interest  of  the  whole  mort- 
gage money  is  960 ;  the  balance  to  be  paid  to  the  widow,  is  9140, 
as  before.  The  practice  of  the  Court  of  Chancery  in  New  York,  is 
to  ascertain  the  present  value  of  an  annuity,  equal  to  one  third  of  the 
interest  of  the  mortgage  money,  during  the  widow^s  life,  and  compare 
it  with  one  third  of  the  whole  annual  rents  and  profits  of  the  estate,  and 
if  the  present  value  of  the  annuity  exceeds  those  rents  and  profits,  the 
excess  is  to  be  deducted  from  the  dower  to  be  assigned  to  her. 
The  practical  application  of  this  rule  must  sometimes  be  very  difficult ; 
and  at  all  events  it  is  liable  to  the  objection  that  it  is  grounded  on  a 
calculation  of  chances. 

Where  a  widow^s  dower  is  assigned  in  a  particular  parcel  of  real 
estate,  and  the  widow  is  evicted  of  that  parcel,  by  elder  title,  if 
recompense  is  not  made  to  the  heir,  by  means  of  covenants  of  war- 
ranty, her  right  of  dower  will  diminish  proportionally,  when  she  is 
endowed  de  novo  of  the  rest  of  the  real  estate.  See  Scott  v.  Hancock^ 
13  Mass.  R.  162. 

After  a  sale  by  the  husband,  or,  after  his  estate  has  been  taken  on 
execution,  the  wife  may  relinquish  her  dower  by  a  separate  deed. 
But  a  regard  fof  legal  analogy  requi/es,  that  the  husband  should  join 
in  the  deed,  and  perhaps,  this  is  no  more  than  Parsons  C.  J.  intended 
in  Fovoler  v.  Shearer^  7  Mass.  R.  20.  In  the  course  of  his  opinion 
in  that  case,  he  takes  occasion  to  observe,  that  ^^  the  usage  has  never 
extended  to  authorize  her  to  convey  any  interest  she  has  in  lands 
without  her  husband^s  joining  in  the  deed.^^  And  though  in  the  previ- 
ous part  of  his  opinion,  he  observes,  that  dower  has  sometimes  been 
released  by  a  separate  deed  after  a  sale  of  the  husband^s  interest,  it 
may  be  supposed  that  he  referred  to  a  deed  separate  from  the  former 
deed,  and  not  a  deed  executed  without  the  husband^s  joining  in  it.  For, 
if  she  may  execute  a  valid  deed  without  her  husband^s  concurrence, 
then  it  is  no  longer  true  that  the  deed  of  a  feme  covert  is  void ;  and 
she  may  be  continually  liable  to  be  imposed  on,  in  the  sale  of  her  dower, 
not  only  without  his  consent  or  knowledge,  but  against  his  express 
will.     See  however  8  Pick.  536. 

In  all  cases  where  the  wife  releases  her  dower,  it  is  very  reason- 
able and  proper,  that  she  should  know  the  contents  of  the  deed.  If 
they  should  be  designedly  concealed  from  her,  there  can  be  no  doubt, 
ber  dower  would  not  be  barred.  In  Pennsylvania,  where  the  wife^s 
acknowledgment  is  necessary,  it  was  formerly  necessary  also,  that 
her  knowledge  of  the  contents  of  the  deed  sRould  be  certified.  See  Bar* 
netl  v.  Bamett^  15  Serg.  and  R.  71.     See  further  under  nK>rtgages. 
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Where  the  wife  relinquishes  her  dower  in  the  same  deed  with  her 
husband,  her  acknowledgment  is  unnecessary.     9  Mass.  R.  221. 

Where  husband  conveyed  land,  and  the  wife  signed  and  sealed  the 
de«d,  but  there  were  no  words  of  release  on  her  part,  it  was  held  that 
she  was  not  thereby  barred  of  her  dower  for  want  of  apt  words  im- 
plying an  intention  to  relinquish  it.     Ibid. 
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(1)  bR.  WIGGLES  WORTH'S  TABLE. 
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(^Adopted  by  the  Siqtreme  Judicial  Cottrt,  as  a  ride  in  eatinutiing  the  value  of  life 
mtatee,  eifiee  its  publication,  10  Mass.  R.  313,  Estabrook  T.  Hapgood,)  Extracted 
from  Mem.  Amer.  Acad.  yol.  ii.  p.  133. 


Ages. 

Persons 
living. 

D  ere. 
of  life. 

Expecta. 

of  life. 

yrs.  dec. 

Ages. 

Persons 
living. 

De  re. 

of  Hfe 

of  life. 
yn.  dec. 

Ai  b'tn. 

4893 

1264 

—  .8.15 

51 

1261 

27 

1   . 

3629 

274 

52 

1234 

27 

2  - 

3355 

188 

53 

1207 

27 

Z 

3167 

132 

54 

1180 

27 

4 

3035 

84 

66 

1153 

27   - 

-18.85 

6 

2951 

58 

—  40.87 

56 

1126 

27 

6 

2893 

56 

57 

1099 

27 

7 

2838 

47 

58 

1072 

27 

8 

2791 

40 

59 

1045 

27 

9 

2751 

86 

60 

1018 

27   - 

- 15.43 

10 

2715 

28 

—  39.23 

61 

991 

27 

11 

2687 

27 

62 

964 

27 

12 

2660 

27 

63 

937 

27 

13 

2633 

27 

64 

910 

27 

14 

2606 

27 

65 

883 

87 

— 12.48 

16 

2579 

42 

—  36.16 

66 

846 

87 

16 

2537 

43 

67 

809 

37 

17 

2494 

43 

68 

772 

37 

18 

2451 

43 

69 

735 

37 

19 

2408 

43 

70 

698 

37 

— 10.06 

20 

2365 

43 

—  34.21 

71 

661 

37 

21 

2322 

42 

72 

624 

37 

22 

2280 

42 

73 

587 

38 

23 

2238 

42 

74 

549 

38 

24 

2196 

42 

75 

511 

87 

-1-7.83 

26 

2154 

40 

—  32.32 

76 

474 

87 

26 

2114 

38 

77 

437 

37 

27 

2076 

38 

78 

400 

37 

28 

2038 

38 

79 

363 

37 

29 

2000 

38 

80 

326 

85 

—  5.85 

30 

1962 

38 

—  30.24 

81 

291 

34 

31 

1924 

38 

82 

257 

34 

32 

1886 

38 

83 

223 

34 

33 

1848 

88 

84 

189 

34 

84 

1810 

38 

85 

155 

21 

—  4.57 

35 

1772 

35 

—  28.22 

86 

134 

21 

36 

1737 

35 

87 

113 

21 

37 

1702 

35 

88 

92 

20 

38 

1667 

35 

89 

72 

20 

89 

1632 

35 

90 

52 

8 

—  3.73 

40 

1597 

35 

—  26.04 

91 

44 

7 

41 

1562 

35 

92 

37 

7 

42 

1527 

35 

93 

30 

7 

43 

1492 

85 

94 

23 

7 

44 

1457 

34 

95 

16 

6 

—  1.62 

45 

1423 

27 

—  28.92 

96 

10 

5 

46 

1396 

27 

97 

5 

3 

47 

1369 

27 

98 

2 

1 

48 

1342 

27 

99 

1 

1 

49 

1315 

27 

50 

1288 

27 

—  21.16 

1 

(1)  This  table  is  very  imperfect  and  incorrect,  and  is  falling  into  disuse.    It 
was  calculated  by  Dr.  "Wiggtesworth  at  a  period  vben  the  population  of  New- 
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It  is  observed  by  Dr.  Wiggleswortb,  in  the  paper  accompanying 
this  table,  ihat  the  expectation  of  life  is  less  than  just,  especially  in 
the  early  periods  of  life.  This  arises  from  the  excess  of  4893  annual 
births  over  the  annual  number  of  deaths.  The  addition  of  this  ex- 
cess **  will  raise  the  expectation  of  a  child  just  bom,  from  28  years 
*"^  tWt  *o  35  years  and  -^^ ;  of  a  child  of  5  years  of  age  from  40 
years  and  //^  to  48  years  and  ^^^ ;  of  a  penion  of  10  years,  from 
39  J  ears  and  -fi^^  to  43  years  and  ^^ ;  of  a  person  of  1§  years, 
from  36  years  and  ^^^  to  36  and  1^^." 

As  it  may  be  interesting  to  the  reader  to  see  how  far  the  results 
drawn  from  the  preceding  table  correspond  with  observations  made 
in  Europe,  St.  Mauris  table  is  subjoined.  This  table  was  derived 
from  a  comparison  of  fifteen  parish  Registers  in  France,  twelve  ia 
the  country,  and  three  in  Paris.  According  to  this  author  it  would 
seem,  that  of  24,000  children  bom,  the  numbers  who  attain  to  differ- 
ent age^  are  as  follows  : 


17540  aUain  to  2  years. 


15162 

3 

14177 

4 

13477 

5 

12968 

6 

12562 

7 

12255 

8 

12015 

9 

11861 

10 

11405 

15 

10909 

20 

10259 

25 

9  44 

30 

8770 

35 

7929 

40 

7008 

45 

6197 

50 

5375 

55 

4564  attain  to  60  years. 


3450 

65 

2544 

70 

1507 

75 

807 

80 

291 

85 

103 

90 

71 

91 

63 

9Z 

47 

93 

40 

94 

33 

95 

23 

96 

18 

97 

16 

98 

8 

99 

6  or  7 

100 

If  by  this  table  it  is  wished  to  ascertain,  what  the  probability  is,  that 
a  man  of  a  given  age,  will  attain  to  another  age,  it  may  be  done  thus  : 
Suppose  the  man^s  age  is  30,  and  it  is  desired  to  know  what  his  chance 
is  of  living  to  70  ;  make  the  number  opposite  70  the  numerator,  and  the 
number  opposite  30  the  denominator  of  a  fraction,  and  that  fraction  will 
express  the  probability  sought  for  with  the  utmost  accuracy.  In  this 
way  it  will  be  seen,  that  the  probability  that  a  man  of  30  will  live  till  he 
is  seventy  years  old,  is,  according  to  this  table,  f^}}  precisely. 

From  the  preceding  table  it  may  be  inferred,  that,  supposing  the  pop- 
ulation  of  the  United  States  to  be  10,000,000  there  are  within  them 

England  was  increasing  at  a  very  rapid  ratio,  and  when  consequently  the  loss 
of  me  was  not  in  proportion  to  its  increase.  It  still  however  remains  the  le- 
gal standard  in  Massachusetts,  and  though  not  used  by  the  Insurance  offices, 
must  be  the  rule  in  estimating  the  value  of  Ufe  estates  in  aU  cases  under  judi- 
cial investigation.  It  is  to  be  hoped  that  more  perfect  tables  will  be  speedily 
adopted. 
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387400  under 

1 

year 

439400 

50   55 

1 194000  betwt>en  1 

&  5 

371100 

55   60 

992300 

5 

10 

286900 

60   65 

945300 

10 

15 

213050 

65   70 

886730 

15 

20 

131950 

70   75 

823800 

20 

25 

70650 

75   80 

776500 

25 

30 

28800 

80   85 

716650 

30 

35 

10250 

85   90 

642050 

35 

40 

3350 

90   95 

572300 

40 

45 

820 

95  100 

506050 

45 

50 

30  or 

40  above  100 

107 


The  use  of  Dr.  Wiggleswortb's  table  in  calculating  the  value  of  life 
estates,  may  be  thus  illustrated.     Suppose  a  widow  to  be  entitled  to  dow- 
er in  a  parcel  of  real  estate  of  the  value  of  910,000,  or  which  gives  a 
yearly  income  of  8600,  and  the  heir  or  other  tenant  of  the  fee,  is  de- 
sirous of  purchasing  her  right  of  dower;  —  let  him  look  in  the  table^ 
under  the  words  "  expectation  of  /i/e,"  opposite  to  the  year  correspond- 
ing with  the  widow^sagc,  and  ho  will  Rnd  the  number  of  years  she  proba* 
bly  may  live.     Let  him  then  consider  one  third  of  the  annual  income  of 
the  land,  or  one  third  of  the  interest  of  the  whole  sum  for  which  the 
land  would  sell,  as  an  annuity  to  be  paid  to  the  widow  during  her  life ; 
and  the  present  value  of  that  annuity  will  be  the  sum  which  in  equity 
he  ought  to  pay  her  for  a  release  of  her  right  of  dower.     Thus  if 
she  is  30  years  old,  it  is  probable  she  may  live  30  years  longer,  and  the 
present  value  of  an  annuity  of  $200  per  annum,  for  30  years,  will  be 
the  sum  which  the  heir  should  pay  her  in  the  above  case.     Though  Dr. 
AVigglosworth^s  table  has  been  adopted  us  the  law  of  the  State,  yet  the 
latter  is  far  safer  to  depend  upon,  in  calculating  the  value  of  annuities. 
Its  use  may  be  thus  exemplified.     Suppose  a  man  aged  '20  years  wishes 
to  borrow  the  sum  of  8500  to  be  repaid  at  the  age  of  25,  (if  he  should 
live  till  then,)  with  interest  after  the  rate  of  6  per  cent,  pc^r  annum,  what 
bonus  should  he  offer  ?     To  obtain  a  proper  answf^r,  calculate  the  sum 
he  will  have  to  pny  if  he  lives  till  25,  (which  is  8650,)  and  multiply  it 
inversely,  by  the  fraction  corresponding  with  the  probability  that  he  will 
live  to  that  age.     The  fraction  by  the  table  is  jSJ.^f.     The  sum  8650, 
multiplied  by  this  fraction  inversely,  amounts  to  86901.     The  difFerence 
between  the  two  sums,  (about  811)  is  the  fair  amount  of  what  should  be 
ofibred  as  a  compensation  for  the  risk  of  the  principal.     By  Wigglcs- 
worth^s  table  it  wilt  amount  to  863. 

For  the  convenience  of  bad  accountants,  one  more  tab^e  is  subjoined) 
containing  the  present  value  of  an  annuhy  of  one  dollar,  payable  any 
number  of  years,  from  one  to  fhirty-six  ;  the  last  number  of  years  be- 
ing the  longest  probability  of  life  after  attaining  to  puberty.  By  the  use 
of  this  tabic,  and  either  Dr.  Wigglesworth's  or  St.  Mauris  at  discretion, 
the  value  of  any  life  estate  may  be  ascertained  almost  by  inspection ; 
since  nothing  more  is  Miecessary  than  first  to  ascertain  the  number  of 
years  a  person  may  probably  live,  by  one  of  those  tables ;  next,  find 
the  value  of  an  annuity  of  one  dollar,  payable  the  same  number  of 
years,  by  the  subjoined  table ;  and  lastly,  multiply  the  annual  returns 
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from  the  land,  or  the  annual  interest  of  the  estimated  price  of  the 
land  by  that  value,  and  it  gives  the  price  of  the  life  estate. 

The  present  value  of  an  annuity  of  $1  at  the  expiration  of 
years  at  5  per  cent. 


Years. 

Dols. 

els. 

4-c. 

1 

95 

23 

2 

1 

85 

94 

3 

2 

72 

32 

4 

3 

54 

59 

5 

4 

32 

94 

6 

5 

07 

56 

7 

5 

78 

63 

8 

6 

46 

32 

9 

7 

10 

78 

10 

7 

72 

17 

11 

8 

30 

64 

12 

'   8 

86 

32 

13 

9 

39 

35 

14 

9 

89 

86 

15 

10 

37 

96 

16 

10 

83 

77 

17 

11 

27 

40 

18 

11 

68 

95 

Years. 

Dols. 

raiiua 

cts. 

4"c. 

19 

12 

08 

53 

20 

12 

46 

22 

21 

12 

82 

11 

22 

13 

16 

30 

23 

13 

48 

65 

24 

13 

79 

86 

25 

14 

09 

39 

26 

14 

37 

51 

27 

14 

64 

30 

28 

14 

89 

81 

29 

15 

14 

10 

30 

15 

37 

24 

31 

15 

59 

28 

32 

15 

80 

26 

33 

16 

00 

25 

34 

16 

19 

29 

35 

16 

37 

41 

36 

16 

54 

68 

But  as  this  subject  is  not  generally  well  understood,  the  following 
cautions  may  perhaps  repay  the  reader's  consideration. 

1.  A  purchaser  generally  cannot  safely  allow  more  than  5  per 
cent,  on  the  estimated  value  of  the  land  or  real  estate,  for  its  annual 
income,  because  the  presumed  gradual  ris(^  of  real  estate  is  a  con- 
stituent part  of  its  price.  A  table  calculated  at  that  rate  is  introduc- 
ed, partly  on  that  account,  and  because  the  owner  of  the  life  estate 
is  fairly  entitled  to  have  the  interest  put  at  that  rate,  in  reckoning  the 
present  value,  on  account  of  the  security  of  the  investment,  as  well  as 
its  permanency. 

2.  In  estimating  the  number  of  years,  that  the  life  wilt  continue, 
a  prudent  purchaser  should  take  into  consideration,  not  only  the  number 
of  years,  s  't  against  the  person's  age  in  the  preceding  tables,  but 
such  person's  good  or  ba'l  general  health,  healthy  or  unhealthy  occupa- 
tion, dwelling  in  a  healthy  or  unhealthy  place,  being  descended  of  long 
lived  or  short  lived  ancestors  and  temperate  or  intemperate  habits;  cir- 
cumstances of  so  much  importance,  that  a  man  of  sixty,  vvheie  all  those 
circumstances  are  in  his  favor,  has  a  better  chance  of  living  ten  or  even 
twenty  years,  than  a  young  man  of  twenty,  with  all  those  circumstan- 
ces against  him. 


2. — Interests  in  the  Realty. 
I.  —  An  assignment  of  a  mortgage  in  Jee^  by  an  indorsement 
Enow  all  men  by  these  presents,  that  I,  the  within  named  C. 
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D.,   in  consideration  gf ,  to  me  paid  by  E.  P.,  of ,  the 

receipt  wheroof,  &c.  do  hereby  grant,  assign,  release,  and  convey 
unto  the  said  E.  P.,  the  premises  within  conveyed  to  me  in  mort- 
gage, and  all  my  right,  title,  interest,  and  estate,  in  and  unto  the 
same  :  To  have  and  to  hold  the  same  to  the  said  E.  P.  his  heirs 
and  assigns,  to  his  and  their  sole  use  forever.  And  I  the  said  A. 
B.  for  myself,  my  heirs,  &c.  do  covenant  with  the  said  E.  P.  his 
&c.  that  the  premises  are  free  from  all  incumbrances,  (the  proviso 
within  contained,  for  the  redemption  of  the  same,  only  excepted  :) 
{if  special  warranty  only  is  intended,  add,  "  done  or  suffered  by 
f»e,")  that  I  will,  and  my  heirs,  &c.  shall,  warrant  and  defend  the 
same  to  the  said  E.  P.  his  heirs  and  assigns  against  all  persons. 
(If  special  warranty,  say,  "  claiming  or  to  claim  by,  from,  or 
under  me.")  And  that  I  will,  and  my  heirs,  &c.  shall,  execute 
and  acknowledge  any  further  assurances,  for  the  better  coAveying 
and  assuring  of  the  premises  to  the  said  E.  P.,  his  heirs  and  as- 
signs, when  tendered  for  that  purpose,  which  he  or  they  shall 
reasonably  require.     In  witness,  &c. 

N.  B.  If  a  bond  was  given  at  the  same  time  with  the  mort- 
gage, make  an  assignment  of  it  by  a  short  indorsement  on  it,  as 

in  ASSIGNMENTS    3. 

If  the  assignment  is  to  be  made  by  a  separate  deed,  there 
should  be  a  recital  of  the  mortgage  deed,  and  of  the  bond,  and 
an  assignment  of  both  may  be  framed  from  Nos.  6  and  36, 
in  one  instrument. 


2.  —  An  assignment  of  a  mortgage  by  indorsement  nfter  pos- 
session taken  for  Joreclosure, 

Know  all  men  by  these  presents,  that  I,  A.  B.  of,  &c.  the 
within  mortgagee,  in  consideration  of,  (fcc.  the  receipt  whereof,  &c. 
the  same  being  the  amount  now  due  on  said  mortgage,  after  a  full 
adjustment  of  rents  received,  do  hereby  assign,  transfer,  set  over 
and  convey  to  C.  D.  of,  <S6c.  his  heirs  and  assigns,  the  within 
deed  of  mortgage,  the  real  estate  thereby  conveyed,  and  the  pro- 
missory note  and  debt  thereby  secured,  said  note  being  indorsed 
without  recourse.  This  conveyance  is  made  with  the  benefit  of 
possession  taken  for  foreclosure  and  subject  to  redemption  accord- 

15 
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ing  to  law.     And  I,  E.  F.,  the  mortgager  within  named,  hereby 
admit  that  the  above  amount  is  due  on  said  mortgage. 
Witness  our  hands  and  seals,  &c. 

NOTE. 

An  assignment  of  a  mortgage  must  be  by  instrument  under  seal, 
to  pass  an  interest  in  the  land  mortgaged.  Warden  v.  Adanu^  15 
Mass.  R.  236. 


3.  —  Part  of  an  assignment  of  a  mortgage,  where  a  further 
sum  is  advanced  by  a  subsequent  mortgagee.  The  mortgager^ 
and  first  mortgagee  join  in  the  conveyance  to  the  s^ibsequent 


mortgagee. 


{After  recitals.) And  whereas  the  said  principal  sum  of 

—  or  toy  part  thereof,  was  not  paid  to  the  said  E.  F.  on  the 


day  and  time,  in  the  said  recited  indenture  of  demise  mentioned, 
whereby  the  interest  and  estate  of  the  said  E.  F.  of  and  in  the 
said  premises,  became  absolute,  and  there  remains  now  justly  due 
and  owing  to  the  said  E.  F.,  for  principal  and  interest  on  the  said 
recited  mortgage,  the  full  and  just  sum  of —^ — :  Now  this  in- 
denture witnesseth,  that  for  and  in  consideration  of  the  said  sum 

of ,  to  him  the  said  E,  F.  in  hand  well  and  truly  paid  by  the 

said  O.  D.,  at  the  desire,  and  by  the  direction  and  appointment  of 
the  said  A.  B.  {the  mortgager,)  (testified  by  his  being  a  party 
hereunto,  and  signing  and  sealing  these  presents,)  the  receipt  of 

which  said  sum  of ,  the  said  E.  F.  doth  hereby  acknowledge, 

he  the  said  E.  F.,  at  the  request  and  by  and  with  the  like  consent, 
direction,  and  appointment  of  the  said  A.  B.  testified  as  aforesaid, 
hath  bargained,  sold,  assigned,  and  set  over,  and  by  these  presents 
doth,  &c.  unto  the  said  C.  D.,  his,  &c.,  as  well  the  said  recited 
indenture  of  demise,  as  the  said  messuages,  &c.,  therein  granted, 
bargained,  sold,  and  demised,  or  intended  to  be  granted,  &rC.,  with 
their,  and  every  of  their  appurtenances,  and  every  part  and  parcel 
thereof,  and  all  the  estate,  right,  title,  interest,  term  of  years  to 
come  and  unexpired,  property,  benefit,  claim,  and  demand,  what- 
soever, of  him  the  said  E.  F.  of,  in,  and  to  the  same,  or  any  part 
thereof.  To  have  and  to  hold,  as  well  the  said  recited  indenture 
of  demise,  as  the  said  messuages,  &c.,  and  all  and  singular  the 
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premises,  hereby  granted,  assigned,  and  set  over,  or  mentioned,  or 
intended  so  to  be,  with  their,  and  every  of  their  appurtenances,  unto 
the  said  C.  D.  his,  d&c,  for  and  during  all  the  rest,  residue,  and 
remainder  of  the  said  term  of  nine  hundred  years,  in  and  by  the 
said  recited  indenture  of  demise,  granted,  and  therein  yet  to  come 
and  unexpired.  And  the  said  £.  F.,  &>c.  (a  covenant  from  the 
mortgagee  that  he  has  done  no  act  to  encumber.)  And  this  in- 
denture further  witnesseth,  that  the  said  A.  B.,  as  well  for  the 

consideration  aforesaid,  as  in  consideration  of  the  sum  of ,  to 

him  in  hand,  at  or  before  the  sealing  and  delivery  of  these  pres- 
ents, by  the  said  C.  D.  well  and  truly  paid,  the  receipt,  &c.,  by 
these  presents  doth,  &c.,  unto  the  said  C.  D.,  his.  &c.  the  said 
messuages  or  tenements,  &c.,  and  all  his  estate,  right,  title,  inter* 
est,  use,  possession,  reversion  and  reversions,  equity  and  power  of 
redemption,  right,  benefit,  property,  claim,  and  demand  whatsoever, 
of,  in,  and  to  the  same,  and  every  part  and  parcel  thereof.  To 
have  and  to  hold  the  said  messuages,  &c.  unto  the  said  C.  D.  his, 
&c.  for  and  during  all  the  rest,  &c.  &c.  freed  and  discharged  from 
all  benefit  and  equity  of  redemption.  Provided  always,  and  the 
said  C.  D.  for  himself,  &c,  doth  nevertheless  covenant  and  agree, 
to  and  with  the  said  A.  B.  his  heirs  and  assigns,  by  these  presents, 
that  in  case  the  said  A.  B.,  his  heirs,  &c.,  or  any  of  them,  do  and 
shall,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  C.  D. 

his,  &c.  or  some  of  them,  the  full  sum  of ,  at  or  upon  the 

day  of ,  now  next  ensuing  the  date  hereof,  that  then  and  from 

thenceforth,  he  the  said  C.  D.,  his,  &c.  shall  and  will,  upon  the 
request,  and  at  the  costs  and  charges  of  the  said  A.  B.  his  heirs 
and  assigns,  by  such  conveyances  as  the  counsel  of  the  said  A.  B. 
his,  d&c.  shall  advise,  convey  and  assign  unto  him  or  them,  the  said 
recited  indenture  of  demise,  and  the  said  messuages  or  tenements, 
6lc.  thereby  demised,  and  ail  the  estate,  term,  and  interest  of  the 
said  C.  D.,  his,  &.C.,  therein,  free  of  all  incumbrances  whatsoever, 
to  be  done  by  him  or  them*     (Add  tisiial  covenants,) 


•4  —  An  assignment  by  indetiture  of  part  of  a  mortgage  to  secure 

the  payment  of  two  notes,  with  covenants. 

An  indenture  of  two  parts  made  between  J.  L.  of  B.  &c.  of 
the  first  part,  and  A.  E.  of  said  B.  of  the  second  part. 
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Whereas  the  said  A.  K.  is  the  owner  of  three  notes  each  bear- 
ing date,  &c.  and  payable  to  the  said  A.  £.  or  his  order,  (said 
notes  being  made  and  signed  by  D.  P.  P.  as  principal  and  S.  S. 
as  surety)  the  first  being  for  the  sum  of  three  hundred  dollars  and 
interest,  payable  on,  &c.  and  the  two  last  being  each  for  the  sum 
of  five  hundred  dollars  and  interest,  payable,  &c.  together  with  a 
mortgage  of,  &c.  situate,  &c.,  the  said  mortgage  being  given  as 
collateral  security  for  the  payment  of  said  three  notes  and  bearing 

even  date  therewith,  Rec.  Lib. ,  Fol. ,  to  which  reference 

is  made  for  a  more  particular  description. 

And  whereas  the  said  J.  L.  has  by  a  deed  bearing  date,  &c. 
sold  to  the  said  A.  K.  a  certain  messuage,  &c.  situate,  &c.  for  the 
sum  of  four  thousand  dollars,  in  pursuance  of  a  certain  agreement 
made  previous  thereto,  in  which  it  was  mutually  agreed  and  under- 
stood between  the  parties  thereto,  the  said  J.  L.  and  A.  K.,  that 
the  said  A.  K.  should  pay  one  thousand  dollars  of  the  purchase 
money  by  assigning  to  him  the  said  J.  L.  the  mortgage  above 
named,  and  the  two  last  described  promissory  notes  secured  there- 
by, without  recourse  in  any  event  to  him  the  said  A.  K.,  the  said 
J.  L.  however  to  hold  the  mortgage,  so  far  as  respects  the  first 
mentioned  note  of  three  hundred  dollars,  in  trust  for  the  said 
A.  K.  his  heirs  and  assigns. 

Now,  therefore,  the  said  A.  £.  in  consideration  of  the  premises 
and  of  one  dollar  to  him  paid  by  the  said  J.  L.  the  receipt  whereof 
is  hereby  acknowledged,  doth  hereby  assign,  transfer  and  set  over 
to  the  said  J.  L.  the  aforesaid  mortgage,  together  with  tlie  two  last 
promissory  notes  secured  thereby,  (said  notes  being  indorsed  with- 
out recourse)  to  have  and  to  hold  the  same  to  the  said  J.  L.  his 
heirs  and  assigns  forever. 

And  the  said  J.  L.  in  consideration  of  the  premises  and  of  one 
dollar  to  him  paid  by  the  said  A.  K.  the  receipt  whereof  is  hereby 
acknowledged,  doth  covenant  and  agree  with  the  said  A.  K.  his 
heirs  and  assigns,  that  he  will  hold  the  said  mortgage,  so  far  as  it 
is  collateral  security  for  the  payment  of  the  first  of  the  said  notes, 
which  is  for  the  sum  of  three  hundred  dollars,  in  trust  for  the  said 
A.  E.  his  heirs  and  assigns,  in  manner  following,  to  wit :  that  if 
the  said  note  is  not  paid  at  maturity,  or  whenever  the  condition  of 
the  said  mortgage,  so  far  as  respects  the  said  note,  shall  be  broken. 
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he  the  said  J.  L.  will  on  request  of  the  said  A.  K.  addressed  to 
him  ia  writing,  enter  upon  the  premises  for  the  purpose  of 
foreclosing  the  mortgage,  and  hold  them  thereafterwards  in  trust 
for  the  said  A,  K.  his  heirs  and  assigns,  until  the  said  note  and 
all  interest  due  thereon,  and  all  costs  arising  or  that  may  arise 
from  said  proceedings  or  any  other  in  that  behalf,  shall  be  fully 
paid  and  discharged. 

And  the  said  A.  K.  covenants  and  agrees  with  the  said  J.  L. 
that  after  the  payment  of  the  said  first  note  as  aforesaid,  or  in  any 
other  manner,  he  the  said  J.  L.  shall  hold  the  said  mortgage  for 
his  own  use  and  free  from  any  trust  hereby  created. 

In  witness,  Sec. 

NOTE. 

An  assignment  of  an  interest  in  real  estate,  should  be  nnade  by  an 
instrument  properly  signed,  sealed,  delivered,  acknowleciged,  and  re- 
corded ;  and  where  the  estate  assigned  is  an  inheritable  estate,  the  wife 
of  the  person  making  the  assignment,  should  release  her  dower. 

Where  a  person  loans  money  on  the  security  of  real  estate  already 
under  mortgage,  but  which  it  is  intended  to  pay  off,  out  of  the  new 
loan,  it  is  very  oAen  advisable,  rather  to  take  an  assignment  of  the  first 
mortgage,  than  to  have  it  discharged  on  the  record,  in  order  to  prevent 
an  intervening  attachment,  which,  if  laid  previously,  would  take  place 
of  a  second  mortgage. 


5.  —  An  assignment  of  a  mortgage  of  a  lease  for  years. 

An  indenture  made,  &c.   between  J.  P.  of of  the  one 

part,  and  J.  G.  of of  the  other  part. 

Whereas  P.  H.  by  indenture  bearing  date,  &c.,  (here  recite 
the  mortgage,)  which  said  sum  of  money,  &c.  or  any  part  there- 
of, was  not  paid  or  tendered,  to  or  for  the  said  J.  P.,  at  the  day 
in  the  proviso  of  redemption  limited  for  the  payment  thereof,  but 
yet  remaineth  unpaid,  by  reason  whereof  the  said  messuage  and 
other  premises,  and  the  whole  estate,  right,  title,  and  interest  of 
the  said  P.  H.  in  and  to  the  same,  became  forfeited  unto  the  said 
I.  P.,  and  he  thereby  was,  and  now  is,  lawfully  interested  in, 
and  possessed  of  the  said  premises,  and  every  part  thereof,  during 
the  resi'lue  of  the  term  of  years  therein,  which  then  were,  and 
now  are,  to  come  and  unexpired.  Now  this  indenture  witnesseth, 
that  the  said  I,  P.,  for  and  in  consideration  of  the  sum  of 
to  him  paid  by  the  said  R.  G.,  the  receipt  whereof  is  hereby  ac- 
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knowledged,  by  these  presents  doth  grant,  Sec,  unto  the  said  R. 
G.  his  executors,  administrators,  and  assigns,  all  the  said  messuage, 
&c,  and  premises,  with  the  appurtenances,  granted  unto  him  the 
said  I.  F.,  in  and  by  the  saicj  indenture  as  aforesaid,  and  all  the 
estate,  &e.  of  him  the  said  I.  F.  in  the  said  messuage.  &c.  by 
virtue  of  the  said  indenture  of  mortgage  or  the  assignment  above 
recited,  or  of  any  thing  therein  mentioned  or  contained,  together 
with  the  said  indenture  of  mortgage  or  demise,  and  all  other 
writings  relating  to,  or  concerning  the  same  now  in  the  custody 
or  possession  of  him  the  said  I.  F. ;  to  have  add  to  hold  the  said, 
&c.  by  force  and  virtue  of  the  said  lease  and  the  indenture  of 
mortgage  aforesaid,  or  either  of  them,  or  any  thing  therein  men- 
tioned or  expressed,  or  otherwise  howsoever. 

(Here  insert  a  covenant  from  the  assignor  against  incumr 
branceSf  and  for  further  assurance.) 

In  witness,  &c. 


6.  —  An  assignment  of  a  lease  for  years,  with  usual  and 

necessary  covenants. 

An  indenture,  made,  &c.  between  A.  B.  &c.  of  the  one  part, 
and  C.  D.,  &c.  of  the  other  part ;  Whereas  in  and  by  one  in- 
denture of  lease  bearing  date,  &c.  made  between  E.  F.  of 

of  the  one  part,  and  the  said  A.  B.  of  the  other  part ;  he  the 
said  E.  F.,  for  the  consideration  therein  mentioned,  did  demise, 
&c.  (use  the  words  of  the  lease)  unto  the  said  A.  B.  all  that 
messuage,  &c.  situate,  &c.  (pursue  the  words  of  the  lease  for  the 
description,  Sfc.  ;)  to  hold  unto  the  said  A.  B.  his  executors,  ad- 
ministrators, and  assigns,  from then  last  part,  for  and  dur- 
ing, and  unto  the  full  end  and  term  of years,  from  thence 

next  ensuing,  and  fully  to  be  complete  and  ended,  under  the  year- 
ly rent  of — ^—payable  in  manner  as  therein  is  mentioned,  and 
subject  to  the  covenants,  therein  contained,  as  by  the  said  in  part 
recited  indenture  of  lease,  relation  being  thereunto  had,  will  more 
fully  appear  :  Now  this  indenture  witnesseth^  that  the  said  A.  B., 

for  and  in  consideration  of  the  sum  of to  him  in  hand  paid 

by  the  said  C.  D.,  &c.  by  these  presents  doth;  &c.  unto  the 
said  C.  D.  his  executors,  &c.  all  that  the  said  messuage,  &c.,  and 
every  part  and  parcel  thereof;  and  also  all  the  right,  title  and 
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interest,  yet  to  come  and  unexpired,  of  him  the  said  A.  B.,  in, 
and  to  the  same,  or  any  part  or  parcel  thereof,  together  with  the 
said  recited  indenture  of  lease,  to  have  and  to  hold  the  said 
messuage  or  tenement  and  premises^  hereby  granted  and  assigned 
and  every  part  and  parcel  thereof  with  the  appurtenances,  together 
with  the  said  recited  indenture  of  lease  unto  the  said  C.  D.  his, 
&c«  for  and  during  all  the  rest,  residue  and  remainder,  yet  to 

come  and  unexpired,  of  and  in  the  said  term  of in  and  by 

the  said  in  part  recited  indenture  of  lease  granted,  in  as  full  and 
beneficial  manner  and  form,  to  all  intents  and  purposes,  as  he  the 
said  A.  B.  his,  ice.  might  or  could  have  held  and  enjoyed  the 
same,  by  virtue  or  means  of  the  said  in  part  recited  indenture  of 
lease,  or  otherwise,  howsoever.  And  the  said  A.  B.  for  him- 
self, his  executors,  6cc.  doth  covenant,  &c.  to  and  witii  the  said 
C.  D.  his,  &c.  by  these  presents,  in  manner  and  form  following, 
(that  is  to  say,^  that  notwithstanding  any  act,  matter,  or  thing, 
by  him  made  or  done,  or  wittingly  or  willingly  suffered  to  the 
contrary,  the  said  recited  indenture  of  lease,  at  the  time  of  the 
sealing  and  delivery  of  these  presents,  is  a  good  and  effectual 
lease,  valid  in  the  law,  of  and  for  the  said  premises  thereby  de- 
mised, and  in  nowise  surrendered,  forfeited,  or  become  void  or 
voidable  in  the  law :  and  that  he  the  said  A.  B.  for  and  notwith- 
standing any  such  act,  matter,  or  thing  as  aforesaid,  now  hath  in 
himself  good  right,  full  power,  and  lawful  authority,  to  bargain, 
sell,  assign,  and  set  over  the  said  recited  indenture  of  lease,  and 
the  said  messuage  &c.,  unto  the  said  C.  D.  his,  &c.  in  man- 
ner and  form  aforesaid  ;  and  also  that  he  the  said  C.  D.  his,  &c. 
shall  or  lawfully  may,  from  time  to  time  and  at  all  times  here- 
after, for  and  during  all  the  rest,  &c.  of  the  said  term  of 

years  peaceably  and  quietly  hold,  occupy,  and  enjoy  the  said 
messuage  or  tenements,  and  all  and  singular  other  the  premises 
hereinbefore  mentioned,  or  intended,  to  be  hereby  assigned,  with 
their  and  every  of  their  appurtenances,  without  the  lawful  eviction, 
disturbance  or  interruption  of,  or  by  him  the  said  A.  B.  his,  &c. 
or  of,  or  by  any  other  person  or  persons  lawfully  claiming,  or  to 
claim,  from,  by,  or  under  him,  them,  or  any  of  them,  or  by  his, 
their,  or  any  of  their,  acts  and  means,  and  that  freely  and  clearly 
acquitted  and  discharged,  or  by  him  the  said  A.  B.  his,  6cc.  well 
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and  sufficiently  defended,  kept  harmless  and  indemnified  of,  from 
and  against  all,  and  all  manner  of  former  and  other  alienations 
and  arrearages  of  rent ;  and  of  and  from  all  other  charges,  and 
incumbrances,  made,  done,  or  suffered,  or  to  be,  &c.  by  him 
the  said  A.  B.,  or  by  his  means,  consent  and  privity*  And  fur- 
ther, that  he  the  said  A.  B.  his,  &c.  and  all  and  every  other 
person  or  persons  lawfully  having  or  claiming,  or  to  claim,  any 
estate,  right,  title,  or  interest,  of,  in,  to,  or  out  of,  the  said  hereby 
assigned  premises  or  any  part  thereof,  by,  from,  or  under  him, 
shall  and  will,  from  time  to  time,  and  at  all  times  hereafter,  at  the 
reasonable  request,  and  at  the  proper  costs  and  charges  in  the  law 
of  the  said  C.  D.  his,  &c.  make,  and  execute  all  and  every  such 
further  and  other  lawful  and  reasonable  act  and  acts,  (1)  thing 
and  things,  assurance  and  assurances,  in  the  law  whatsoever,  for 
the  further,  better  and  more  absolute  assigning,  confirming,  and  as- 
suring of  the  said  messuage  or  tenement  and  premises  hereby  as- 
signed, with  their  appurtenances,  unto  the  said  C.  D.  his,  &.c.  for 

and  during  all  the  residue  and  remainder  of  the  said  term  of 

years,  which  shall  be  then  to  come  and  unexpired,  as  by  the  said 
C.  D.  his,  &c..  or  his  or  their  counsel  in  the  law,  shall  be  reason- 
ably devised,  advised,  or  required  ;  so  as  such  further  assurances 
or  conveyances  contain,  or  extend  to,  no  further  or  other  warranty 
or  covenant,  than  against  the  acts  of  the  person  or  persons  making 
the  same  ;  and  so  as  such  person  or  persons,  who  shall  be  required 
to  make  the  same,  be  not  compelled,  or  compellable  to  go  or  travel 
from  their  respective  places  of  abode  for  the  making  thereof;  and 
the  said  C.  D.  for  himself,  &c.  his,  &c.  doth  covenant,  &c.  to 
and  with  the  said  A.  B.  his,  &.c.  by  these  presents,  in  manner  and 
form  following  (that  is  to  say,)  that  he  the  said  C.  D.  his  execu- 
tors, administrators,  or  assigns,  or  some  of  them,  shall  and  will, 
from  time  to  time,  and  at  all  times  hereafter,  well  and  truly  pay 
the  rents,  and  perform  the  covenants  and  agreements,  in  the  said 
recited  indenture  of  lease  reserved  and  contained,  which  on  the 
tenant's  or  lessee's  part,  are  and  ought  to  be  paid  and  performed, 
according  to  the  true  intent  and  meaning  of  the  said  indenture  of 

(1)  A  coTcnant  to  do  all  reasonable  acts,  means  such  acts  as  the  law  requires, 
ana  if  the  act  called  for  is  unnecessary,  it  is  also  unreasonable.  Wood  B.  in 
Warn  T.  Bickford^  9  Price,  43. 
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lease;  and  thereof  and  therefrom,  and  from  and  against  all  ac- 
tioDs,  charges  and  expenses  whatsoever,  winch  shall  or  may 
arise,  or  be  commenced  against  the  said  A.  B.  his  heirs,  executors, 
or  administrators,  or  which  he,  they,  or  any  of  them,  shall  or 
may  sustain,  suffer,  or  be  put  unto,  for  or  by  reason  or  means  of 
the  non-payment  of  the  rents,*  or  the  breach  or  non-performance 
of  the  said  covenants  or  agreements,  or  any  of  them,  shall  and 
will  at  all  times  hereafter,  well  and  sufficiently  pave,  defend,  keep 
harmless  and  indemnified,  the  said  A.  B.  his  heirs,  executors, 
and  administrators  forever,  by  these  presents. 
In  witness,  &c. 

NOTE. 

Where  a  person  signs  and  seals  in  blank  on  the  back  of  a  lease,  it  is 
not  an  assignment,  although  it  is  agreed  between  the  assignor  and  as- 
signee that  a  third  person  shall  fill  up  an  assignment  over  the  signature, 
and  he  does  so.  Jackson  v.  Titus^  2  Johns.  R.  430.  A  written  assign- 
ment of  a  lease,  though  not  under  seal,  is  valid.  HoUiday  v.  Marshall^ 
7  Johns.  R.  211.  The  technical  words  to  constitute  an  assignment  are, 
V  assiga^  transfer  and  set  over ;"  but  any  other  words  which  clearly 
show  the  intention,  are  sufficient.  4  Cruise,  81.  Any  interest  which  is 
to  take  effect  in  futuro^  if  vested,  may  be  assif^ned.  But  a  mere  right 
of  entry  cannot  be  assigned.     See  2  Hillinrd's  Abr.  p.  318. 

In  assignment  of  leases,  where  formally  made  by  indenture,  the 
following  covenants  should  be  inserted.  1.  Timt  the  lease  is  good  To 
law.  2.  That  the  assignor  will  save  the  assignee  harmless  from  all 
arrears  of  rent.  3.  That  the  assignor  is  in  possession  and  has  good 
right  and  power  to  assign.  4.  That  the  assignee  shall  quietly  enjoy,. 
Ate  5«  Aad  sometimes  it  may  be  proper  lo  introduce  a  covenant  for 
further  assurance   on  request.     The  assignee   on    his  part  should  cove- 


*  This  covenant  is  necessary  to  be  inserted  in  all  assignments  of  leases  wlier* 
(here  are  exxnress  eovenants  in  the  original  lease,  l}Goaii.**e  upon  an  express 
eovenant  to  pay  rent,  &c.  an  action  of  covenant  lie^  by  the  lessor  and  his  as- 
tigns,  against  the  lessee  for  rent,  &c.,  alter  asHlgami-Tit  and  acceptance  of  tlie 
•aaignce  by  the  lessor.  But  it  seems  that  such  action  d  '>es  not  li«  against  a  lessee 
upon  a  covenant  in  law  (as  *  yielding  and  paying,')  alter  assignment,  iiiiti.  447» 
402 ;  1  Lev,  269 ;  Cro,  Joe.  309. 

N.  B.  Where  nothing  {Oood  will,)  is  giv^n  for  the  assignment  of  a  lease,  let 
the  consideration  be  (5  «.)  and  payment  and  perionnanco  o/reiU  and  ooottuutU  in 
the  lease  contained. 

Where  the  thing  is  of  small  concern,  the  covenants  may  be  abridged,  or  some 
omitted  to  shorten  the  deed ;  some  will  insert  only  these,  that  the  teaet  is  good, 
^nd  for  fuiet  er^ymefU. 

Sometimes,  especially  where  there  is  not  a  counterpart  of  the  assignment,  it  is 
necessary  to  take  a  bond  for  the  assignee  to  indemuuy  the  assignor  against  pay- 
ment of  the  rent,  &c ,  and  then  the  covenants  on  ti;c  assignee's  part  may  be 
omitted  to  shorten  the  deed."    2  Wootfe  Corn,  437. 
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nant  to  pay  the  rent  and  perform  all  the  coyenants  and  stipulations  in 
ihe  lease  to  be  performed  on  the  part  of  the  lessee. 

As  soon  as  a  lease  is  assigned,  before  the  assignee  enters,  or  de- 
livery of  possession  to  him  by  the  assignor,  he  becomes  possessed  of 
the  leased  premises  in  the  eye  of  the  law,  and  the  assignor,  though  in 
actual  occupation  of  them,  is  considered  as  merely  occupying  for  him. 
By  accepting  the  assignment,  the  assignee  becomes  liable  to  the  cove- 
nants contained  in  the  lease,  for  the  payment  of  the  rent,  &c.  and  the 
lessor  has  his  option  to  sue  the  assignor  to  whom  he  gave  the  lease,  or 
the  assignee,  for  so  long  time  as  the  assignee  holds  the  estate.  But  if 
the  assignee  assigns  again,  he  is  no  logger  liable  to  the  lessor,  who 
must  look  either  to  the  lessee  on  his  express  covenant  in  the  lease,  or  to 
the  last  assignee.  And  no  assignee  is  answerable  for  any  thing  more  thon 
the  time  he  actually  occupies.  Thus,  suppose  A.  leases  to  B.  for  8100, 
per  annum,  payable  quarterly,  and  B.  covenants  to  pay  the  rent ;  B. 
after  the  first  quarter  assigns  to  G.  who  occupies  one  quarter  and  then 
assigns  to  D.  who  occupies  a  year  and  two  months,  and  then  assigns  to 
E.  During  all  this  time  no  rent  is  paid.  Under  these  circumstances, 
A.  may  recover  the  whole  rent  of  B.  under  the  express  covenant  in  the 
lease.  Or  he  may  claim  the  first  quarter  from  B,  and  the  rest  of  tlie 
rent  from  the  other  assignees  in  proportion  to  the  time  of  their  re«pec- 
tive  occupation  of  the  leased  premises.  And  if  an  assignee,  only  one 
day  before  the  quarter  day,  assigns  all  his  interest,  he  will  not  be  liable 
for  any  rent  at  all  for  that  quarter. 

But  the  person  to  whom  he  assigns  will  be  answerable  for  it,  or 
the  lessee  will  be  answerable  on  his  covenant  in  the  lease.  The  les- 
sor, in  case  of  an  assignment  by  his  lessee,  should  be  careful  not 
to  discharge  the  lessee,  when  he  is  called  on  to  accept  the  assignee 
as  his  tenant.  And  where  the  lease  is  made  by  indenture^  he  may 
receive  the  rent  of  the  assignee  if  he  pleases,  without  losing  his 
right  to  call  on  the  lessee  afterwards,  unless  he  expressly  relinquishes 
it.  But,  by  relinquishing  his  right  to  call  on  the  lessee,  ho  puts  it  in 
the  power  of  the  assignee,  though  perfectly  solvent  himself,  by  as- 
signing to  an  insolvent,  to  deprive  him  of  ail  security  for  his  rent, 
for  the  rest  of  the  term.  If,  therefore,  he  is  willing  to  accept  the 
assignee  as  his  tenant,  it  would  be  better  to  cancel  the  old  loose,  and 
make  another  in  which  the  assignee  may  be  the  lessee.  It  should 
be  observed  here,  that  an  assignment  of  a  lease  is  a  very  different 
thing  from  an  underlease.  A  lessee  cannot  underlet  for  the  whole 
term,  for  this  would  amount  to  nn  assignment  of  the  lease.  An 
underlease  must  be  for  a  part  of  the  term,  though  it  may  be  for  all 
but  the  last  day.  In  case  of  an  underlease  the  first  lessor  has  no 
remedy  against  the  second  lessee  at  all,  but  must  look  to  the  first 
lessee. 

The  assignee  of  a  lease,  '^  subject  to  the  payment  of  the  rent, 
and  to  the  performance  of  the  covenants  and  agreements  reserved 
and  contained  in  the  original  lease,  if  he  should  assign  again,  would 
not  be  liable  to  his  assignor  (the  original  lessee,)  for  rent  while  the 
lessee  has  been  held  to  pay  in  consoquence  of  the  default  of  the 
last  assignee.     See    Woheridgt  v.  Sutcardj  3  Moore  &  Scott,  561. 
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Where  a  lease  is  bought  with  full  knowledge  on  the  part  of  tho  pur- 
chaser, that  the  consent  of  the  lessor  is  necessary  to  make  his  title 
good,  yet  it  lies  on  the  assignor,  and  not  the  assignee,  to  procure  con- 
sent from  the  lessor.  It  will  never  be  inferred,  that  the  assignor  only 
intended  to  part  with  bis  interest  as  far  as  he  was  able.  Lloyd  v« 
Crispe^  5  Taunt.  249 ;  Mason  v.  Corder^  2  Marsh.  332. 


7.  —  Another  by  indorsement. 

Know  all  men,  &c,  that  I  the  within  named  A.  B.,  for  and  in 

consideration  of to  me  paid  by  C.   D.  of the  receipt 

whereofis  hereby  acknowledged,  by  these  presents  do,  &.C.,  unto 
tlie  said  C.  D.  his,  &c.  the  within  contained  indenture  of  lease, 
together  with  all  and  singular  the  messuages,  dl^c.  and  all  and  sin- 
gular other  the  tenements  and  premises  within  contained,  and  to 
me,  my  executors,  &c.  thereby  granted  and  demised  ;  to  have  and 
to  hold  the  said  within  contained  indenture  ot  lease,  and  the  said 
messuages,  &c.  and  premises  with  the  appurtenances,  unto  the 
said  C.  D.  his,  &.c.  for  and  during  all  the  rest,  residue,  and  re- 
mainder, now  to  come  and  unexpired,  of  and  in  the  said  term  of 

,  in  and  by  the  said  within  indenture  of  lease,  to  me  granted 

and  demised  as  aforesaid,  in  as  full  and  beneficial  manner  and  form, 
as  I,  the  said  A.  B.,  might  or  could  have  held,  and  enjoyed  the 
same,  in  case  these  presents  had  not  been  made ;  subject  neverthe* 
less,  to  the  payment  of  the  yearly  rent,  and  performance  of  all  and 
singular  the  covenants,  conditions,  provisos,  and  agreements,  in 
and  by  the  same  reserved  and  contained,  and  which,  on  the  part 
and  behalf  of  the  lessee,  and  his  assigns,  are  to  be  paid^  performed, 
fulfilled,  and  kept ;  and  I,  the  said  A.  B.,do  hereby  for  myself,  my 
executors,  and  administrators,  covenant,  &,c.  to  and  with  the  said 
C.  D.  his,  &c.,  that  I  have  not  at  any  time  heretofore  made,  done, 
or  committed  any  act,  matter  or  thing  whatsoever,  whereby  or  by 
means  whereof,  the  said  within  indenture  of  lease,  or  the  residue 
of  the  said  term  hereby  granted,  or  any  the  premises  thereby  de- 
mised and  hereby  assigned,  or  intended  to  be  hereby  assigned  to 
the  said  C.  D.  are,  or  may  be  made  void  or  voidable,  or  incum- 
bered in  any-wise  howsoever ;  and  that  he  the  said  C«  D.  his, 
&c.  shall  or  may  peaceably  and  quietly,  have,  hold,  and  enjoy  the 
same  premises  from  henceforth,  for  and  during  all  the  rest,  and  re- 
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maiiider  of  the  said  term  of years,  therein  and  thereby 

granted  and  demised,  without  any  trouble,  hindrance,  or  interrup- 
tion,  of  or  by  me  the  said  A.  B.  my  executors  or  administrators, 
or  any  other  person  or  persons  claiming  or  to  claim,  by,  from  or 
under  me.     In  witness,  &c. 

N.  B.     (A  bond  should  be  given  by  the  assignee^  to  idemni-- 
fy  the  lessee  against  the  rent  and  covenants  in  the  lease.) 


8.  —  An  assignment  of  a  lease  by  an  indorsement  thereon. 

• 

Know  all  men,  &c.  that  I,  the  within  named  W.  B.,  for  and  to* 

wards  satisfaction  of  the  sum  of by  me  due  and  owing  unto 

B.  H.  of ,  and  for  and  in  consideration  of  the  sum  of  five 

shillings,  to  me  paid,  (the  receipt  whereof  I  do  hereby  acknowl- 
edge) by  these  presents  do  sell,  assign  and  set  over,  &,c.  unto 
the  said  B.  H.  his,  &.c,  as  well  the  within  written  indenture,  as 
also  all  the  messuages  or  tenements,  hereditaments,  and  premises 
within  mentioned  to  be  demised  or  granted  to  me,  and  likewise 
all  my  right,  title  and  interest  in,  or  to  the  same,  which  I  now 
have,  by  virtue  of  the  within  written  indenture. 
Witness  my  hand  and  seal,  this day  of . 


9.  —  Assignment  of  the  benefit  of  an  agreement  for  a  lease  by 

an  indorsement  on  the  agreement. 

Agreed  this day  of ,  between  the  within  named  A. 

(the  vendor)  of  the  one  part,  and  B.  of,  &c.  (the  purchaser)  of 

the  other  part :  in  consideration  of  $ ,  this  day  paid  by  the 

said  B.  to  the  said  A.  the  receipt  whereof  the  said  A.  hereby  ac- 
knowledges, the  said  A.  hereby  sells  to  the  said  B.  the  benefit  of 
the  within  written  agreement,  and  of  all  covenants  and  stipulations 
therein  entered  into  with  the  said  A.,  and  of  all  the  remedies  to 
be  taken  or  pursued  by  virtue  thereof;  and  sfgrees,  at  the  expense 
of  the  said  B.,  to  do  all  necessary  acts  for  causing  the  within 
named  E.  F.  (the  lessor)  to  grant  to  the  said  B.  the  lease  within 
contracted  to  be  granted  to  the  said  A.  And  the  said  B.,  in  con- 
sideration of  the  premises^  for  himself,  his  heirs,  executors  and 


INTERESTS  IN  THE  REALTY.       121 

administrators,  heieby  agrees  with  the  said  A.  to  perform  all  the 
covenants  and  stipulations,  on  the  part  of  the  said  A.,  contained 
in  the  said  agreement,  and  to  indemnify  the  said  A.  from  all  ac- 
tions,  suits,  damages  and  expenses,  by  reason  of  his  the  said  l  's 
non-perfcftmance  thereof.     In  witness,  &c. 


10.  —  An  assignment  by  one  joint  lessee  to  the  other ^  of  all  his 

interest  and  estate  in  the  lease. 

To  all  people  to  whom  these  presents  shall  come,  J.  W.  of 
sends  greeting.    Whereas  W.  T.  and  J.  M.  of by  their 


indenture  of  lease  under  their  several  hands  and  seals,  bearing  date, 
&c.,  made  between  the  said  W.  T.  and  J.  M.  of  the  one  part,  and 

C.  A.  of and  the  said  J.  W.  of of  the  other  part,  reciting 

as  therein  is  recited,  for  the  considerations  therein  mentioned,  did 
lease,  set,  and  to  farm  let,  unto  the  said  C.  A.  and  the  said  J.  W. 
all  that  new  built  messuage  or  tenement,  with  the  appurtenances, 
situate,  &,c.  containing,  &c.  to  have  and  to  hold  the  aforesaid  mes- 
suage or  tenement,  with  the  appurtenances,  unto  the  said  C.  A. 
and  the  said  J.  W.  their  executors,  administrators,  and  assigns, 
from  the  day  of  the  date  of  the  said  indenture,  for  and  during  and 
unto  the  full  end  and  term  of,  &,c,  from  thence  next  ensuing,  yield- 
ing and  paying  therefor,  yearly  and  every  year  during  the  said 
term,  unto  the  said  W.  T.  and  J.  M.  their  executors,  &c.  the 

yearly  rent  or  sum  of on ,  as  in  and  by  the  said  in  part 

recited  indenture  of  lease,  (wherein  divers  other  covenants,  clauses, 
conditions,  and  agreements  are  contained,)  relation  being  thereunto 
had,  may  more  fully  and  at  large  appear :  now  this  indenture  wit- 
nesseth,  that  1,  the  said  J.  W.,  for  and  in  consideration  of  the  sum 

of by  the  said  C.  A.,  toT  me  paid,  the  receipt  whereof  I  do 

hereby  acknowledge,  and  also  for  divers  other  good  causes  and 
valuable  considerations,  me  the  said  J.  W.  thereunto  moving, 
by  these  presents  do,  &c.  unto  the  said  C.  A.  his,  &c.  all  the 
right,  title,  and  interest  whatsoever,  which  I  the  said  J.  W. 
now  have,  or  which  I,  my,  &c.  at  any  time  hereafter  may 
have  in  or  to  the  said  recited  indenture  of  lease,  or  the  mes- 
suage or  tenement  thereby  demised,  with  the  appurtenances,  and 
every  or  any  part  or  parcel  thereof  j  to  have  and  to  hold  the  said 
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recited  indenture  of  lease,  and  all  the  said  me^uage  or  tenement 
and  premises,  and  every  part  and  parcel  thereof,  unto  the  said  C 
A.  his,  &c.  to  the  only  proper  use  and  behoof  of  him  the  said 
C.  A.  his,  &c.  from  the  day  of  the  date  of  these  presents,  for  and 
during  all  the  rest  and  residue,  now  to  come  and  unexpilM,  of  the 
taid  term  of,  &c. :  and  I  the  said  J.  W.  for  myself,  &c.  do  cov- 
enant, promise,  and  agree,  to  an'd  with  the  said  C.  A.  his,  d&c.  in 
manner  and  form  following  (that  is  to  say;)  that  the  said  recited 
indenture  of  lease  and  the  messuage,  &c.  be,  and  so  from  hence- 
forth, for  and  during  all  the  rest  and  residue,  now  to  conie  and  un- 
expired, of  the  said  term  of shall  remain  and  continue  free 

and  clear,  or  otherwise  by  me  the  said  J.  W.  my,  &c.  well  and 
sufficiently  saved,  kept  harmless  and  indemnified,  of  and  from  all, 
and  all  manner  of,  former  and  other  alienations,  and  of  and  from 
all  other  charges  and  incumbrances  whatsoever,  made,  done  or  suf- 
fered, or  to  be,  &c.  by  me  the  said  J.  W.;  the  rent  and  covenants, 
in  and  by  the  said  recited  indenture  of  lease  reserved  and^  con- 
tained, which,  from  henceforth,  for  and  during  all  the  rest  and  res- 
idue of  the  said  term  of ,  are  to  be  wholly  and  solely  paid 

and  performed  by  the  said  C.  A.  his,  &c.,  only  excepted.  And 
also  that  I  the  said  J.  W.  my  executors,  or  administrators,  shall 
and  will,  at  any  time  or  times  hereafter,  upon  the  request,  and  at 
the  proper  costs  and  charges  in  the  law,  of  him  the  said  C.  A.  his, 
&c,  make  and  execute  to  him  the  said  C.  A.  his  executors,  or 
administrators,  such  further  and  other  assurance  or  assurances  of 
the  premises,  as  by  the  counsel  in  the  law  of  him  the  said  C.  A. 
his  executors,  administrators  or  assigns,  shall  be  reasonably  ad- 
vised and  directed.     In  witness,  ice. 


11.  —  An  assignment  of  a  lease  for  securing'  a  debt  an  a 
band,  defeasible  an  payment  of  a  debt  at  a  certain  time,  by 
indorsement. 

Know  all  men  by  these  presents,  that  I,  the  within  named  J. 
G.  as  well  for  and  in  consideration  of  the  sum  of ,  (with  in- 
terest for  the  same,}  due  from  me  the  said  J.  G.,  unto  S.  G.  of 
,  by  bond  bearing  date,  &c.,  in  the  penal  sum  of con- 
ditioned for  the  payment  of  the  said  sum  of and  interest,  to 
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the  said  S.  O.,  at  a  day  long  since  past,  as  for  the  better  secur- 
ing the  payment  thereof,  and  for  divers  good  causes  and  consid- 
erations, me  hereunto  especially  moving,  have  granted,  assigned, 
transferred,  and  set  over,  and  by,  &;c.  do,  &;c.  unto  the  said  S. 
G.  her,  &c.,  as  well  the  indenture  of  lease  within  written,  as 
all  my  estate,  right,  title  and  interest  in  and  to  the  within  mon- 
tioned  pieces  or  parcels  of  ground,  &;c.,  and  all  and  singular, 
dsc.  within  mentioned  ;  to  have  and  to  hold  the  said  indenture 
of  lease,  and  the  said  pieces,  S(*c.  unto  the  said  S.  G.  her  execu- 
tors, &c.,  from  henceforth,  for  and  during  all  the  rest  and  residue 
of  the  term  or  terms  of  years  yet  to  come  and  unexpired  in  the 
said  lease,  under  the  rent  or  rents,  and  covenants  in  the  said  lease 
specified,  on  the  tenant's  or  lessee's  part,  to  be  paid,  done,  and 
performed.  Provided  that  I  the  said  G.  my  executors,  admin- 
istrators, and  assigns,  or  any  of  us,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  S.  G.  her  executors,  &c  , 
the  said  sum  of ,  and  all  interest  due  for  the  same,  on  or  be- 
fore, ice,  then  this  assignment  shall  be  void  and  of  no  effect, 
otherwise  shall  remain  in  full  force,  4*c.  (Short  covenants  should 
be  added,  that  the  assignor  has  done  no  act  whereby  the  lease  is, 
or  may  become  forfeited,  or  the  premises  within  tnentioned,  in" 
cumbered;  and  that  the  assignee  shall  peaceably  enjoy  during 
the  residue  of  the  term  to  come,  subject  to  the  proviso  aforesaid, 
and  under  the  refits  and  covenants,  within  mentioned  and  re- 
served.)    In  witness,  &c. 


3.  —  PfiKSONAL  Estate. 

1.  —  A  general  form  of  assignments  by  indorsement  on  the 
back  of  any  instrument,  whether  agreement,  bond,  bill  of 
sale,  4*c.  (J'c. 

Know  all  men  by  these  pres3nts,  that  I  the  within  named  A« 
B.  in  consideration  of  five  dollars  to  me  paid  by  C.  D.,  have 
assigned,  to  the  said  C.  D.  and  his  assigns,  all  my  interest  in  the 
within  written  instrument,  and  every  clause,  article  or  thing  there- 
in contained :  (this  short  power  of  attorney  may  be  inserted  where 
proper)  and  I  constitute  the  said  C  D.  my  attorney,  in  my  name, 
but  to  his  own  use,  to  take  all  legal  measures  which  may  be  proper 
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for  the  complete  recovery  and  enjoyment  of  the  assigned  premises, 
with  power  of  substitution.    Witness  my  hand  and  seal,  this,  &c. 

NOTES. 

An  assignment  is  a  transfer  by  one,  who  has  an  interest  in  any 
species  of  property,  whether  real  or  personal,  in  which  a  person  who  is 
not  a  party  to  the  assignment  is  concerned  or  interested,  to  n  person 
who  is  a  party.  It  is  usually  expressed  to  be  in  money,  even  when  in 
fact  it  is  a  mere  gift. 

In  general,  a  book  debt,  an  unliquidated  balance  of  account,  a 
contingent  debt,  a  judgment,  shares  of  seamen  in  prizes,  bonds  with 
penalties  to  convey  aAer  forfeiture,  fisheries  given  by  statute,  and 
notes  paid  and  taken  up  by  last  indorsers,  are  assignable.  Sec  Dix 
V.  Cobb,  4  Mass.  R.  508 ;  Crocker  v.  Whitn  y,  10  Mass.  R.  316  ; 
Cutis  V.  Perkins,  12  Mass.  ^.  206;  Dunn  v.  Snell,  15  Mass.  R.  481 ; 
Usher  v.  De  Wolje,  13  Mass.  R.  290 ;  Ensign  v.  Kellogg,  4  Pick.  1 ; 
Wateriown  v.  While,  13  Mass.  R.  477  ;  Boylston  v.  Greene,  8  Mass. 
R.  465. 

It  will  be  prudent  to  make  assignments  of  all  choses  in  action, 
which  are  not  negotiable,  by  deed,  though  Stdgwick  and  Strong, 
Justices,  in  the  case  Perkins  v.  Parker,  expressed  their  opinions, 
thnt  ^Mhe  instrument  transferring  need  be  of  no  higher  nature  than 
the  instrument  transferred.^^  The  requisites  of  a  lawful  assignment 
(according  to  Sewall  J,  in  the  same  case)  are  '^  a  delivery  of  the 
evidence  of  the  demand,  with  a  deed  of  it,  to  the  assignee,  creating 
in  him  a  full  authority  for  the  collection  of  it ;  and  this  must  appear 
to  have  been  made  not  merely  upon  a  consideration  e.xpressing  a 
formal  value,  but  upon  a  good  and  adequate  consideration ;  (to  be 
good  against  creditors  is  intended.)  And  the  reason  intimated  why 
the  assignment  should  be  by  deed,  is  this :  An  assignment  of  a  chose 
in  action,  is  only  an  authority  to  collect  a  debt,  and  to  appropriate  it 
to  the  assignee's  own  use  ;  and  an  authority  or  power  of  attorney, 
to  collect  a  debt,  must  be  by  deed,  or  instrument  under  seal.  Perkins 
V.  Parker,  1  Mass  R.  1 17.  In  Howell  4*  «/«  v.  Mclvers  ^  als.  the 
court  held  that  an  assignment  of  a  chose  in  action,  need  not  be  by  deed. 
4  D.  and.  E.  Term  R,  690. 

As  soon  as  an  assignment  of  a  debt  is  made,  the  assignee  should 
give  immediate  notice  of  the  assignment  to  the  debtor.  For,  if  the 
debtor  should  pay  the  assignor  without  notice,  the  assignee  would 
have  no  remedy,  except  against  the  assignor;  but,  if  the  debtor 
pays  the  debt  to  the  assignor,  after  notice  of  an  assignment,  he 
might  be  compelled  to  pay  it  again  to  the  assignee.  See  9  Johns. 
R.  64. 

Neither  a  mere  possibility,  nor  a  personal  trust,  nor  mere  matters  of 
ease  and  favor,  can  be  assigned. 

In  goncra!,  the  assignee  of  a  chose  in  action  takes  it  subject  to  all 
the  equity,  which  existed  between  the  original  parties.  2  Johns.  R. 
438,  595. 

And  therefore  the  debtor  may   set  off  against  the  assignee,  any 
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claim  existing  at  the  time  of  the  assignment  or  before  notice  of  it,  that 
he  might  have  set  off  against  the  assignor.  But  if  the  debtor  had  notice 
that  the  assi<;nor  was  about  making  an  assignment  and  gave  no  notice 
to  the  assignee  of  his  own  counter  claim,  he  would  not  bo  permitted 
to  set  it  off.  See  Jenkins  v.  Brewster,  14  Mass.  R.  291 ;  Jonts  v. 
WUter,  18  Mass.  R.  304 ;  Dunn  v«  Sntll  tf  ah  15  Mass.  R.  485 ;  King 
T.  Fowler^  16  Mass.  R.  397.  See  also  1  Johns.  Cas.  51 ;  3  Johns.  R. 
425 ;  4  Johns.  R.  403. 


(1)  3. -*- Jn  assignment  of  notes  by  indenture.     (MSS.) 

An  indenture  of  two  parts,  made  and  agreed  on,  this day 

of by  and  between  A.  B.  &c.  of  the  one  part,  and  C.  D., 

&rC.  of  the  other  part. 

Whereas  D.  E.  of  — yeoman,  did  by  deed  bearing  date 

on convey  to  the  said  A.  B.  sundry  parcels  of  real  estate, 

situate,  &c.  and  by  another  deed  of  the  same  date,  did  convey  to 

him  four  rights  of  land  in ,  and  the  said  C.  D.  and  the  said 

A.  B.  did,  on  the  same  day,  execute  an  indenture  bearing  the 
same  date,  wherein  the  said  A.  B.  did,  among  other  things  cove- 
nant and  agree  with  the  said  D.  E.  that  he  would  reconvey  to 
the  said  D*  E.  the  same  parcels  of  estate,  if  the  said  D.  E.  within 
nine  months  from  the  date  of  the  said  indenture,  should  pay,  or 
cause  to  be  paid,  such  sums  of  money  as  should  become  due,  at 
the  time  of  payment  so  to  be  made  as  aforesaid,  upon  seven  prom- 
issory notes  of  the  said  D.  E.  in  the  said  indenture  described  ; 
and  whereas  the  said  A.  B.  hath  this  day  granted,  transferred,  as- 
signed, and  set  over,  to  the  said  C.  D.  all  the  aforesaid  parcels  of 
real  estate,  and  six  of  the  said  notes,  the  other  having  been  paid : 
now  this  indenture  wituesseth,  that  the  said  A.  B.  in  considera- 
tion of dollars,  to  him  paid  by  the  said  C.  D.  (the  receipt 

whereof  the  said  A.  B.  doth  hereby  acknowledge,)  doth  hereby 
assign,  &.c.  to  the  said  C.  D.  his  executors,  administrators  and  as- 
signs, the  aforesaid  indenture,  and  all  the  said  promissory  notes 

therein  mentioned,  (one  only  for  the  sum  of dollars,  which 

was  made  payable  with  interest  bearing  date  the day  of • 

which  hath  been  paid,  being  excepted ;)  and  all  and  every  sum 
and  sums  of  money  now  due  and  owing,  or  which  shall  hereafter 
become  due  and  owing,  as  principal  or  interest,  on  the  six  notes  of 

(1)  An  assignment  of  a  cho«e  in  action,  impotea  no  duty  on  the  debtor  until 
notice.     Comstoek  ▼.  Famum,  2  Mass.  K.  96. 

17 
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hand  so  transferred  and  assigned  as  aforesaid.  And  the  said  A.  B. 
doth  hereby  make,  constitute,  and  appoint  the  said  C.  D.,  and 
his  executors,  &c.  his  sufficient  and  lawful  attorney  and  attorneys 
irrevocable,  in  the  name  and  stead  of  the  said  A.  B.,  but  at  the 
proper  costs  and  charges,  and  to  the  use  of  the  said  C.  D.  his 
executors,  &c.  to  demand,  sue  for,  recover,  and  receive  of  the 
said  D.  E.  his,  &c.  all  and  every  sum  and  sums  of  money  now- 
due,  or  which  shall  or  may  hereafter  become  due,  by  virtue  of 
said  promissory  notes,  and  in  my  name  but  at  the  proper  charges, 
and  to  the  use  of  the  said  C.  D.  his  executors,  &c.  to  institute 
and  prosecute  unto  final  judgment  and  execution,  any  action  or 
actions,  in  any  court  or  courts  having  jurisdiction,  which  the  said 
C.  D.  or  his  executors,  administrators,  or  assigns,  may  deem  ex- 
pedient for  the  recovering  and  obtaining  complete  satisfaction  of 
the  said  notes,  and  also  to  demand  and  require  of  the  said  D.  E., 
his,  &c.  [)erformance,  observance,  and  fulfilment,  of  all  and  singu- 
lar the  covenants  in  the  before  mentioned  indenture  contained,  on 
the  part  of  the  said  D.  E.  to  be  performed  and  observed,  and  in 
the  name  of  the  said  A.  B.  but  at,  &c,  and  to  the  use,  &c.  to  insti- 
tute and  prosecute  unto  final  judgment  and  execution,  in  any  court 
or  courts,  having  jurisdiction,  any  action  or  actions  which  the  said 
C.  D.  or  his  executors,  administrators  or  assigns,  may  deem  ex- 
pedient for  the  recovering  and  obtauiing  complete  satisfaction  for 
any  breach  which  may  take  place,  of  any  covenant  or  covenants 
in  said  indenture  contained,  on  the  part  of  the  said  D.  E.  to  be 
performed  and  observed. 

And  the  said  A.  B.  for  himself,  his,  &c.  doth  covenant  with  the 
•said  C.  D.,  his,  &c.  that  he  and  they  will  not  and  shall  not  revoke 
«ai<l  letter  of  attorney.  That  he  hath  not  released  or  discharged, 
and  that  he  will  not,  and  his  executors  and  administrators  shall  not 
release  or  discharge  the  said  indenture  hereby  assigned,  or  any  of 
the  covenants  therein  contained,  on  the  part  of  the  said  D.  E.  to 
be  performed ;  that  he  and  they  shall  not  and  will  not  willingly 
become  nonsuit  in  any  such  action  or  actions,  suit  or  suits,  nor  in 
any-wise  delay,  release,  determine,  discontinue,  or  otherwise  make 
frustrate  or  void,  any  such  suit  or  suits,  action  or  actions,  judgment 
lor  judgments,  execution  or  executions,  extent  or  extents,  whatso- 
•ever.    That  he  the  said  A.  B.  will,  and  his  executors  and  admin- 
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istrators  shall,  at  all  time  and  times  hereafter,  npon  reasonable 
request  to  him  or  them  to  be  made,  by  and  at  the  costs  and 
charges  in  the  law  of  the  said  C.  D.,  his  executors,  administrators 
and  assigns,  make,  do  and  suffer  to  be  done,  all  such  further  law- 
ful and  reasonable  acts,  things  and  conveyances  in  the  law,  for 
the  better  assuring  to  the  said  C.  D.  of  the  said  indenture,  arid 
all  the  debts,  covenants  and  advantages  therein,  or  by  virtue  there- 
ofy  as  by  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
or  his  or  their  counsel  learned  in  the  law,  shall  be  reasonably  ad- 
vised or  required.  And  the  said  A.  B.  for  himself,  &c.  doth  fur- 
ther covenant  with  the  said  C.  D.,  his  executors,  and  administra- 
tors, that  the  said  C.  D.  and  his  executors,  &c.  at  his  or  their  will 
and  pleasure,  may  release,  discharge  or  assign  the  said  indenture, 
or  all  or  any  of  the  covenants  therein  contained,  on  the  part  oi 
the  said  D.  E.  to  be  performed. 

And  the  said  G.  D.  for  himself,  &c.  doth  covenant  with  the 
said  A.  B.,  his  executors  and  administrators,  that  he  the  said  C. 
D.  his,  &c.  will  perform  and  fulfil  all  and  singular  the  covenants 
in  said  indenture  contained,  on  the  part  of  the  said  C.  D.  to  be 
performed  and  fulfilled,  as  far  as  the  same  by  the  said  C.  D.  his 
executors,  administrators  or  assigns  can  be  done. 

And  it  is  mutually  agreed  and  undeistood,  by  and  between  the 
parties  aforesaid,  that  the  said  A.  B.  is  not  to  be  accountable,  or 
in  any  wise  responsible,  for  the  payment  of  the  aforesaid  notes, 
or  any  or  either  of  them.     In  testimony,  &c. 


3.  —  An  assignment  of  a  bond  by  indorsemenL 

Enow  all  men  by  these  presents,  that  I,  the  within  named  A. 

B.,  in  consideration  of  the  sum  of to  me  paid  by  C.  D.  of 

,  the  receipt  whereof  is  hereby  acknowledged,  by  these  pre- 
sents, do  grant,  assign  and  set  over,  d^c.  to  the  said  C.  D.  his  ex- 
ecutors, administrators  and  assigns,  the  within  written  bond  or 
obligation,  and  the  sum  of mentioned  in  the  condition  there- 
of, and  all  interest  due,  and  to  grow  due,  for  the  same  and  all 
my  right,  tit^e  and  interest  in  and  to  the  same.  And  I  authorize 
the  said  C.  D.  in  my  name,  to  demand,  sue  for  and  enjoy  the 

said  sum  of and  interest,  to  his  own  use  absolutely  forever. 

In  witness,  &c. 
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(A  covenant  may  be  added  before  the  in  testimonium,  that  the 
debt  and  interest  are  due  and  unsatisfied,  and  that  the  €iS8ignor 
will  do  no  act  to  discharge  the  same.) 


4«  —  Another  assignment  of  a  bond  by  indorsement.  (MSS.) 

Know  all.  &c.  that  I,  the  within  named  A.  B.,  in  consideration 

of,  &c.  to  me  paid  by  C.  D.  of ,  do  hereby  transfer  to  him 

the  within  written  bond,  and  all  sums  of  money  payable  by  vir- 
tue thereof;  and  hereby  do  constitute  him  my  attorney  irrevoca- 
ble, to  demand,  recover  and  receive  the  same,  to  his  own  use ; 
and  I  covenant,  in  case  of  my  death  before  the  same  shall  be  re- 
covered, that  my  executors  or  administrators  shall  give  him  full 
power  to  recover  the  same.    In  witness,  &c. 


1 6.  —  An  assignment  of  a  judgment  recovered  by  verdict. 

To  all  persons  to  whom  these  presents  shall  come,  A.  B.  of 
sends  greeting.     Whereas  I,  the  said  A.  B.,  lately  recovered 


judgment,  in  the  court  of,  &c.,  holden  at on against 

D.  E.  of ,  for  the  sum  of,  &>c.  debt  or  damage,  and  the  sum 

of,  &c.  costs  of  the  said  suit,  as  by  the  record  of  said  judgment 
doth  appear,  upon  which  judgment,  execution  hath  lately  been 
sued  forth  :  Now  know  ye,  that  I,  the  said  A.  B.,  in  consideration 

of  the  sura  of  —  to  me  paid  by  C.  D.  of ,  the  receipt 

whereof  I  do  hereby  acknowledge,  by  these  presents  do  grant, 
&c.  unto  the  said  C.  D.,  bis  executors,  administrators  and  assigns, 
the  said  judgment,  and  all  and  singular  sum  aud  sums  of  money, 
benefit  and  advantage  whatsoever,  that  now  can,  or  shall  or  may 
hereafter  be  obtained,  by  reason  or  means  of  the  same,  or  any  ex- 
ecution thereupon  now  had,  or  to  be  had,  sued  or  executed,  and 
all  the  right,  title  aud  interest,  which  I,  the  said  A.  B.,  have,  or 
ought  to  have,  or  claim  of,  in,  or  to,  the  said  judgment,  or  any  sum 
of  money,  lands  or  tenements,  which  by  virtue  of  any  process  or 
execution  thereupon  issued,  or  to  be  issued,  shall  or  may  be  recov- 
ered or  obtained.  And  I  do  hereby  make,  constitute  and  appoint 
the  said  C.  D.  my  attorney  irrevocable,  in  my  name,  but  at  the 
proper  charges  of  the  said  C.  D.,  and  to  his  own  use,  to  prosecute 
the  said  execution  upon  the  said  judgment,  aud  cause  the  said  ex- 
ecution to  be  levied  on  any  real  estate  of  the  said  D.  E.,  and  upon 
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composition  concerning  the  premises,  to  acknowledge  satisfaction 
of  the  same,  and  generally  to  do  all  and  every  such  other  act  and 
acts,  as  shall  be  requisite  in  and  about  the  premises  And  I  the 
said  A.  B.  for  myself,  my  executors,  and  administrators,  do  cove- 
nant, promise,  and  agree  to  and  with  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  that  I  have  never  released  or  dis- 
charged, and  that  I  will  not  release  or  discharge  the  said  judgment, 
or  any  execution  which  hath  been,  or  shall  be  thereupon  sued  or 
executed ;  and  that  I,  my  executors,  or  administrators  shall  not 
make,  or  do,  any  release,  act  or  thing  whatsoever  whereby  the 
said  judgment,  or  any  execution,  which  hath  been,  or  ^lall  be 
thereupon  sued  or  executed  by  the  said  C.  D.  or  bis  assigns,  shall 
be  in  any  manner  frustrated,  hindered,  debarred,  or  extinguished. 
And  I  do  further  covenant  that  I  will,  and  my  heirs,  executors, 
and  administrators  shall,  upon  the  reasonable  request,  and  at  the 
charges  of  the  said  C.  D.  his  heirs  or  assigns,  grant  and  release  to 
him  and  them  forever  all  such  real  estate,  as  shall  be  levied  upon 
by  him  or  them,  in  my  name  by  virtue  of  such  execution.  (In" 
seri  a  covenant  for  further  cLSSurance.)    In  witness,  d&c. 


6.  —  An  assignment  of  a  debt  as  security,  with  power  of  attorney. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of gentle- 
man, in  consideration  of now  due  by  me  to  C.  D.  of 

trader,  and  for  better  securing  the  payment  of  the  same  to  the  said 

C.  D.,  by  these  presents  do  grant,  &rC.  all  that  sum  of  money, 
now  owing  to  roe  from  E.  F.  for,  &c.  before  the  day  of  the  date 
hereof,  and  all  my  right,  interest  and  demand,  in  and  to  the  said 
sum  of  money,  and  every  or  any  part  thereof:  To  hold  to  the 
said  C.  D.  his  executors,  administrators,  and  assigns,  to  his  and 
their  use  forever  ;  nevertheless,  under  the  condition  hereinafter 
mentioned.     And  I  do  hereby  constitute  and  appoint  the  said  C. 

D.  my  attorney  irrevocable  in  my  name,  but  at  the  charges  of  the 
said  C.  D,  and  to  his  own  use,  to  demand,  sue  for  and  recover, 
the  said  debt,  and  every  or  any  part  thereof;  and  generally  in  my 
name,  or  in  the  name  of  my  executors  and  administrators,  to 
make,  do,  and  perform  all  and  every  such  further  and  other  acts, 
matters,  and  things  touching  the  premises,  as  to  the  said  C.  D.  his 
executors  or  administrators,  shall  seem  requisite,  as  effectually  as 
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Ij  or  my  executors  or  administrators,  might  have  done.(  I )  Hereby 
ratifying  and  confirming  whatever  he  or  they  shall  lawfully  do,  or 
cause  to  be  done,  in  or  about  the  premises.  And  I  do  hereby 
covenant  and  agree  to  and  wiih  the  said  C.  D.  his  executors  and 
administrators,  that  I  have  not  done  or  suffered, and  will  not  door 
suffer,  any  act,  matter,  or  thing,  whereby  the  said  O.  D.  his  ex- 
ecutors, or  administrators  may  be  hindered  from  recovering  or  re- 
ceiving the  said  debt  hereby  assigned,  or  any  part  thereof,  or  any 
satisfaction  therefor.  And  further,  that  I,  my  executors  and  ad- 
ministrators, shall  and  will  at  all  times  hereafter,  at  the  request  of 
the  said  C.  D.,  and  at  his  charges,  make,  do,  and  execute  all  such 
further  and  other  acts  and  deeds,  as  shall  be  reasonably  required 
for  the  proving  of  the  said  debt  and  more  effectually  enabling 
him  or  them  to  recover  the  same  according  to  the  true  intent  and 
meaning  of  these  presents.  Provided  always,  that  if  I,  the  said 
A.  B.,  my  ctecutors,  or  administrators,  shall  pay  or  cause  to  be 
paid,  to  the  said  C.  D.  his  executors,  administrators  or  assigns,  the 

said  sum  of due  to  him  as  aforesaid,  within  three  months 

from  the  date  hereof,  then  this  assignment,  and  every  matter  and 
thing  herein  contained,  shall  be  void  to  all  intents  and  purposes 
whatsoever.     In  witness,  &c. 


7.  —  An  assignment  of  an  assignment  of  a  bond  for  payment 

of  money,    by  indenture. 

An  indenture,  made,  &c.  between  T,  H.  of of  the  one 

part   and  C.  B.  of of  the  other  part.     Whereas  (recite  the 

bond  and  the  assignment.)  Now  this  indenture  witnesseth,  that, 
&c.  {follow  No.  3  until  you  come  to  ^^  within  written  bond,^ 
J^c.)  recited  bond  or  obligation,  and  the  said  recited  indenture 
of  assignment  thereof,  and  all  and  every  such  sum,  &c.  and  all 
the  right,  &c,  of,  in,  or  to  the  said  bond  or  obligation,  and  the 
said  indenture  of  assignment  thereof,  and  all  benefit,  &c.  to 
have,  &c.  the  said  bond,  moneys,  and  all,  <S6C.  (Add  a  letter  of 
attorney  and  covenants.     In  witness,  &-c. 

■  ■  .11  —  ^'  —    — ■  ■■     ■       I  -         ■■-■    ■  I  ■    I    I    ■   ■       i»   ^m  •      ■  I       ■-■■■■^^  ■■-■»■■■  u^^^^^ 

n)  Where  an  attorney  is  constituted  in  terms  irrevocable  to  recover  a  debt 
to  his  own  use,  it  is  prima  facie  an  assignment  of  it,  Gerrish  y.  gtitjrfwr,  4 
Pick.  374. 
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8.  —  An  assignment  of  a  copy-right  in  a  hook. 

An  indenture,  made,  &c.  between  J.  L.,  &rC.  gentleman,  of  the 
one  part,  and  C.  W.,  &rC.  bookseller,  of  the  other  part :  whereas  the 
said  J.  L.  hath  written  and  compiled  a  book,  entitled,  &c.  &>€. : 
now  this  indenture  witnesseth,  that  the  said  J.  L.,  for  and  in  con- 
sideration of  the  sum  of to  him  paid  by  the  said  C.  W.,  the  re- 
ceipt, &c.  hath  bargained,  sold,  and  assigned,  and  by  these  presents 
doth,  4^.  unto  the  said  0.  W/all  that  the  said  book,  and  all  his 
copy-right,  title,  interest  and  property  in  and  to  the  same ;  to  have 
and  to  hold  the  said  book,  copy-right,  and  all  the  profit,  benefit,  and 
advantage,  that  shall  or  may  arise,  by  and  from  printing,  reprinting, 
and  vending  the  same,  unto  the  said  C.  W.  his  executors,  adminis- 
trators and  assigns  forever.  Provided  always  nevertheless,  and 
these  presents  are  upon  this  express  condition,  that  the  number 
to  be  printed  of  the  first,  and  each  and  every  other  edition  or 
impression  of  the  said  book,  shall  not  exceed,  4*c.,  and  that  the 
said  C.  W.  his,  4*c.  shall  and  will  pay  unto  the  said  J.  L.  his  ex- 
ecutors, administrators  and  assigns,  the  further  sum  and  sums 

of (or  and  upon  the  reprinting  or  making  a  second,  and 

each  and  every  other  future  and  further,  edition  or  impression, 
that  shall  or  may  be  made  of  the  said  book,  for  and  towards  a 
further  reward  and  satisfaction  to  the  said  J.  L.,  for  his  writing 
and  compiling  the  same,  the  said  payments  to  be  made  before  the 
publication  of  the  said  several  impressions  or  editions,  (after  the 
first,)  and  before  any  sale  of  the  same,  or  any  part  thereof,  by 
the  said  C.  W.  his,  ^'c.  or  any  of  them,  or  by  any  other  person 
or  persons,  by,  for,  or  under  them,  or  any  of  them.  And  the 
said  C.  W.  for  himself,  his,  (^c.  doth  covenant,  promise  and 
agree,  to  and  with  the  said  J.  L.  his  executors,  ^c.  that  he  the 
said  C.  W.  his,  (Jrc.  shall  and  will  pay,  or  cause  to  be  paid,  to  the 

said  J.  L.  his,  <J^.  the  said  respective  sum  and  swms  of at 

and  upon  the  reprinting,  and  before  the  publication  and  sale  of 
the  said  second,  and  every  other  future  and  further  edition  and 
impression,  that  shall  or  may  be  made  of  the  said  book,  accord- 
ing to  the  proviso  aforesaid,  and  the  true  intent  and  meaning  of 
these  presents.     In  witness.  ^*c. 
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9.  —  A  mutual  assigtifnent  between  two  partners  (upon  deter- 
mining the  partnership)  of  bad  debts,  which  are  divided 
equally^  and  mentioned  in  two  schedules^  and  assigned  to 
each  other  respectively. 

Aq  indenture,  made,  &c.  between  A.,  &c.  of  the  one  part,  and 
B.,  &rC.  of  the  other  part.    Whereas  the  said  parties  were  lately 

co-partners  in  the  trade  of ,  which  partnership  is  determined ; 

and  whereas  several  debts,  owing  to  the  said  parties  on  account  of 
their  late  partnership,  which  are  mentioned  in  the  two  schedules 
hereon  indorsed,  are  still  standing  out  and  unreceived,  and  are,  by 
the  said  parties,  reckoned  to  be  doubtful  or  desperate,  and  they 
have  agreed  to  divide  the  same  in  manner  as  hereunder  is  men- 
tioned, viz.  the  said  A.  is  to  have  and  receive  the  debts,  mentioned 
in  the  first  schedule  hereon  indorsed,  to  his  own  use ;  and  the  said 
B.  to  have,  &c.  in  the  second  schedule,  &c. :  Now  therefore  these 
presents  witness,  that  in  pursuance  of  the  said  agreement,  and  in 
consideration  of,  &c.,  to  the  said  A.  in  hand  paid  by  the  said  B., 
he  the  said  A.  doth  hereby  fully  and  absolutely,  assign  and  release 
unto  the  said  B.  his,  S/^.  to  his  and  their  own  proper  use  and  uses, 
without  any  account  to  be  made  or  given.,  for  or  concerning  the 
same,  all  his  right,  title,  and  interest,  in.  and  to  the  said  several  de- 
mands and  sums  of  money,  due  and  owing  to  the  said  parties  on 
their  joint  account  as  aforesaid,  mentioned  in  the  said  second  sched- 
ule hereon  indorsed,  by  virtue  of  the  said  co-partnership,  or  other- 
wise howsoever.  And  the  said  A.  doth  hereby  make  and  appoint 
the  said  B.  his  executors,  Sf^.  his  attorney  and  attorneys,  &c.  to 
receive  the  said  debts,  mentioned  in  the  said  second  schedule,  to 
his  and  their  own  use  and  uses  as  aforesaid,  from  the  several  per- 
sons therein  mentioned,  and  all  others  whom  it  may  concern  ;  and 
upon  receipt,  &c.  &c.  (See  letters  of  attorney,)  And  these  pres- 
ents further  witness,  that  in  pursuance  of  the  agreement  aforesaid, 
and  in  consideration  of,  &c.  (B.  in  like  manner  assigns  to  A. 
the  debts  mentioned  in  the  first  schedule^  and  empowers  him,  to  re- 
ceive the  same,)  and  each  of  them  the  said  A.  and  B.  for  himself, 
his  executors,  and  administrators,  doth  hereby  covenant,  &c.  to 
and  with  the  other  of  them,  his  executors  &c.  as  follows,  that  is 
to  say,  that  neither  of  them  the  said  A.  and  B.  hath  at  any  time 
heretofore  received,  released,  or  discharged,  the  debts  hereinbefore 
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assigned  and  released  to  the  other  of  them,  or  any  of  the  said 
debts,  or  any  part  thereof;  and  that  either  of  them,  or  the  exe- 
cutors or  administrators  of  either  of  them,  shall  not  nor  will,  at  any 
time  hereafter,  receive,  (fcc.  the  debts  by  him  respectively  as- 
signed  to  the  other  of  them,  or  any  part  thereof,  and  shall  not  nor 
will  institute  or  commence  any  action,  suit,  or  process,  for  the  re- 
covering and  receiving  thereof,  unless  at  the  request,  and  with  the 
consent  in  writing  for  that  purpose,  under  the  hand  and  seal  of  the 
other  of  them,  his  executors  and  administrators ;  and  that  each  of 
them,  his  executors  and  administrators,  shall  and  will,  at  the  re- 
quest and  charge  of  the  other  of  them,  his,  &c.  do  any  further  act, 
for  the  better  and  more  perfect  assigning,  releasing,  and  confirming 
the  debts  herein  assigned  by  them  respectively,  unto  the  other  of 
them,  his,  &rC.  and  for  the  enabling  him  and  them,  to  receive  and 
recover  the  same,  to  his  and  their  own  use  and  uses  as  aforesaid, 
as  shall  be  reasonably  required  ;  and  lastly,  that  in  case  it  shall  ap- 
pear to  be  proved,  that  either  of  the  said  parties  hath  received  any 
of  the  debts  hereinbefore  assigned  to  the  other  of  them,  or  any 
part  thereof,  in  such  case,  such  of  the  said  parties,  who  shall  so 
have  received  the  same,  his  executors  or  administrators,  shall  and 
will  pay  and  make  good,  the  full  debts  so  by  him  received  or  dis- 
charged to  the  other  of  them,  his  executors  or  assigns,  within  one 
month  after  notice  thereof,  to  him  or  them  to  be  made  or  given. 
In  witness,  &c. 


10.  —  An  assignment  of  policies  in  an  assignment  of  leases  as 

security, 
(Recital  that  premises  are  insured.)     And  whereas  the  said 

M.  B.  hath  insured  the  premises  in  the Insurance  office,  for 

insuring  houses,  &c.  from  loss  by  fire,  by  two  several  policies,  one 

of  them  bearing  date  the  eighth  day  of under  the  hands  and 

seals  of  the  Directors,  &c.,  and  numbered  4493,  for  the  sum  of 

upon  a  brick  house,  then  (and  now)  in  the  possession  ot 

the  said  M.  B.,  and  the  other  of  them,  bearing  date,  &c.  under 

the  hands  and  seals  of  the  Directors  of and  mmibered  4494 

for  the  sum  of upon  a  brick  house  in  the  possession  of 

for  and  during  the  term  of  seven  years  from  the  respective  dates 
of  the  said  policies,  as  by  the  said  policies,  reference  to  them  being 

18 
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had,  may  appear :  Now  for  the  further  and  better  securing  of  the 

re-payment  of  the  said  principal  sum  of and  the  interest 

thereof,  he  the  said  M.  B.  by  these  presents  doth,  &c.  unto  the 
said  J.  N.  his,  &c.  both  the  said  policies  of  insurance,  and  the 
moneys  by  them  respectively  insured,  and  which  may  become  due 
and  payable  by  the  said  policies,  or  either  of  them,  and  all  the 
right,  title  and  interest  in  and  to  the  same,  or  either  of  them,  in 
anywise  howsoever ;  to  have  and  to  hold  the  same  unto  the  said 
J.  N.  his,  &c.  to  his  and  their  use,  subject  to  the  proviso  herein- 
before contained. 

(Or  an  assignment  of  the  policies  may  be  inserted  ajter  the 
habendum  and  before  the  proviso,  thus:) 

And  this  indenture  further  witnesseth,  that  for  the  considerations 
afore^id,  the  said  A.  by  these  presents,  &c.  unto  the  said  B.  his, 
&c.  all  those  three  several  inslruments  or  policies  of  insurance,  of 

the Insurance  office,  numbered,  &c.  dated,  &c.  whereby  the 

said  premises  are  secured  from  loss  by  fire,  and  all  the  right,  title 
and  interest  of  him  the  said  A.,  of,  in,  and  to  the  said  policies, 
and  all  moneys,  benefit,  and  advantage  whatsoever,  arising  and 
to  arise  by  the  said  policies,  any  or  either  of  them,  and  to  grow 
due,  and  be  recoverable  thereupon,  or  upon  either  of  them,  together 
with  full  power  and  authority  for  the  said  B.  his,  &c.  to  receive 
and  take  the  same  accordingly:  Provided  always,  and  these  pres- 
ents are  upon  this  condition  nevertheless,  that  if  the  said  A.  his, 
&c.  or  any  of  them,  do  and  shall,  well  and  truly  pay,  &c.  that 
then,  and  from  thenceforth,  (but  not  otherwise,)  this  present  in- 
denture, and  every  covenant,  clause,  and  thing  herein  contained, 
shall  cease,  determine,  and  be  absolutely  void,  and  of  none  effect  ; 
any  thing  herein  contained  to  the  contrary  thereof,  in  anywise 
notwithstanding. 


11.  —  An  assignment  by  one  residuary  legatee  to  another,  on  di- 
viding their  legacy  of  fnortgaged  premises,  by  an  indorsement 
on  the  mortgage. 

Whereas  the  within  named  J.  B.  made  his  last  will  and  testa- 
ment in  writing,  bearing  date,  &c.,  and  did  constitute  his  sons  J. 
P.  and  W.  P.  executors  thereof,  and  did  give  unto  them,  and  the 
survivor  of  them,  all  the  rest  and  residue  of  his  personal  estate, 
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after  his  debts,  legacies  and  funeral  expenses  were  discharged,  and 
did  not  thereby  specifically  give  or  devise  the  within  mentioned 
security  to  any  person,  but  the  said  J.  P.  and  W.  P.,  the  sons, 
became  entitled  thereunto  as  residuary  legatees :  and  whereas  they 
have  agreed  amongst  themselves,  that  upon  the  division  of  the 
residuary  part  of  the  said  testator's  personal  estate,  the  said  J.  P. 
shall  have  to  his  own  use  and  benefit,  exclusive  of  his  said  brother 
W.  P.,  the  within  mentioned  security,  and  all  interest  to  grow  due 
for  the  same  from  —  now  next  ensuing :  Now  know  all  per- 
sons by  these  presents,  that  in  pursuance  of  the  said  agreement,  he, 
the  said  W.  P.,  by  these  presents  doth,  &rC.  unto  the  said  J.  B.  his 
executors,  &e.  the  within  written  mortgage  and  security,  and  all 
and  singular  the  within  mentioned  messuages,  &c.  and  all  the 
estate,  right,  title  and  interest,  of  him,  the  said  W.  P.,  in  the  same 
premises ;  to  have  and  to  hold  the  same  unto  the  said  J.  P.  his 
executors,  &c.  for  and  during  all  such  estate  or  estates,  term  or 
terms  of  years,  as  the  said  J.  P.,  the  testator,  was  entitled  unto  at 
the  time  of  his  decease,  or  which  the  said  W.  P.  could  challenge 
or  demand,  in  case  these  presents  had  never  been  made,  together 
with  all  such  interest  as  shall  grow  due  upon  the  same  security 
from,  &c.  (W.  P.  covenants  that  he  hath  not  encumbered^  and 
for  further  assurance.) 


12.  —  An  assignment  of  a  legacy  in  payment  of  a  bond  debt. 

An  indenture  made,  &c.  between  A.   A.  of of  the  one 

part,  and  B.  B.  of of  the  other  part :     Whereas  C.  D.  of 

in  and  by  his  last  will  and  testament  in   writing,  bearing 

date  on  or  about  the day  of ,  after  bequeathing  and  dis- 
posing of  divers  parts  of  his  estates  and  effects,  as  therein  men- 
tioned, gave,  devised  and  bequeathed,  all  the  rest,  residue  and  re- 
mainder of  all  and  singular  his  real  and  personal  estate,  of  what 
nature  and  kind  soever,  not  therein  before  disposed  of,  unto  E.  P. 

of ,  Esg.,  G.  H.  of ,  gent,  and  W.  B.  of ,  gent,  and 

the  survivor  of  them,  and  the  heirs,  &c,  of  such  survivor ;  upon 
trust,  amongst  other  things,  that  they,  the  said  E.  F.,  G.  H.  and 
W.  B.,  &c.  should  upon  the  decease  or  marriage  of  the  testator's 
wife  therein  named,  pay  out  of  the  residue  of  the  said  testator's 
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estate,  (amongst  other  legacies,)  to  the  said  A.  A.  the  sum  of , 

and  the  said  testator,  in  and  by  his  said  will,  directed  that  all  lega- 
cies, therein  particularly  mentioned  to  be  paid  out  of  the  said  resi- 
due of  his  said  estates,  should  be  as  vested  interests  in  the  respec- 
tive legatees  upon  his,  the  said  testator's,  decease,  but  that  pay- 
ment thereof  should  not  be  made,  until  after  the  decease  or  mar- 
riage  of  the  said  testator's  wife  ;  and  the  said  testator  appointed 
the  said  E.  P.,  G.  H.  and  W.  B.  executors  of  his  said  will ;  and 
whereas  the  said  testator  C.  D.  afterwards,  on  or  about,  &rC.  de- 
parted this  life,  without  having  revoked  his  said  will,  and  the  said 

E.  F.,  G.  H,  and  W.  B.  on  or  about  the day  of duly 

proved  the  said  will,  and  took  upon  themselves  the  execution  there- 
of; and  whereas  the  said  F.  D.  widow  of  the  said  testator  C.  D. 

deceased,  departed  this  life  on  or  about  the day  of now 

last  past  before  the  date  hereof,  whereupon  the  said  legacy  of,  &c. 
given  by  the  said  will  to  the  said  A.  A.,  became  payable,  and  the 
sum  of part  thereof,  is  now  due  and  owing  to  the  said  A. 

A.  And  whereas  the  said  A.  A,  by  a  certain  bond  or  obligation 

under  his  hand  and  seal,  bearing  date  on  or  about  the day 

of became  held  and  firmly  bound  to  the  said  B.  B.  in  the 

penal  sum  of w^ith  a  condition  thereunder  written  for  mak- 
ing the  same  void,  on  payment  by  the  said  A.  A.  his  executors  or 
administrators,  unto  the  said  B.  B.  her  executors,  &c.  of  the  sum 
of,  &c.  with  interest  for  the  same  after  the  rate  of,  &c.  on  the 

day  of then  next  ensuing,  as,  in  and  by  the  said  in 

part  recited  will  or  the  probate  thereof,  and  bond,  relation  being 
thereunto  respectively  had,  may  more  fully  and  at  large  appear ; 

and  whereas  the  said  principal  sum  of secured  by  the  said 

bond,  still  remains  due  and  owing,  from  the  said  A.  A.  to  the  said 

B.  B.,  all  interest  for  the  same  having  been  paid  up  to  the  day  of 
the  date  of  these  presents ;  and  whereas  the  said  A.  A.  hath  agreed 

to  assign  unto  the  said  B.  B.  the  said  sum  of ,  part  of  the 

said  legacy  of,  (fcc.  in  satisfaction  and  discharge  of  the  said  sum  of 

,  due  on  the  said  bond,  which  the  said  B.  B.  hath  agreed 

to  accept.     Now  this  indenture  witnesseth,  that  in  consideration 

of  the  said  sum  of so  due  from  the  said  A.  A.  to  the  said 

B.  B.,  and  in  consideration  of  the  sum  of  five  shillings,  to  the  said 
A.  A.  well  and  truly  paid,   by  the  said  B.  B.  at  or  immediately 
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before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  he  the  said  A.  A.  by  these 
presents  doth  &c.  unto  the  said  B.  B.  her,  &c.  all  that  sum  of 

so  given  and  bequeathed  to  him  the  said  A.  A.  in  and  by 

the  said  hereinbefore  recited  will  of  the  said  C.  D.  as  aforesaid, 
and  all  interest  to  accrue,  or  become  payable  for  the  said  sum  of 

from   the day  of now  last  past,  and   all 

the  estate,  right,  title,  interest,  use,  trust,  benefit,  property,  claim 
and  demand  whatsoever,  both  at  law  and  in  equity,  of  him  the 
said  A.  A.  of,  in,  and  to  the  said,  &c.  part  of  the  said  legacy  of, 
&c. ;  to  have,  hold,   receive,  take,  *  and  enjoy  the  said  sum  of 

,  part  of  the  said  legacy  of,  &c.  together  with  all  interest 

to  accrue  due  on  the  "Said  sum  of ,  from  the day  of 

now  last  past,  unto  the  said  B.  B.  her,  (fcc.  from  henceforth, 

to  and  for  her  and  their  own  proper  and  absohite  use  and  behoof 
forever ;  and  for  the  considerations  aforesaid,  and  for  the  better 
enabling  the  said  B.  B.  her,  &c.  to  recover  and  receive  the  said 

sum  of ,  hereby  assigned  or  intended  to  be  assigned,  and  the 

interest  to  become  due  and  payable  for  the  same,  he  the  said  A.  A. 
by  these  presents  doth  make,  ice.  the  said  B.  B.  her,  4*^.  his  true 
and  lawful  attorney  and  attorneys  irrevocable,  for  and  in  the  name 
or  names  of  him  the  said  A.  A.  his,  i^c.  (or  in  the  name  or  names, 
and  to  and  for  the  only  proper  use  and  behoof  of  the  said  B.  B.  her, 
^.)  to  demand,  sue  for  and  recover  from  the  executors  and  execu- 
tor of  the  said  C.  D.  deceased,  or  the  survivors  or  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  and  from 
all  and  every  other  person  and  persons  whom  it  doth,  shall,  or  may 

concern,  the  said  sum  of hereby  assigned,  or  mentioned  and 

intended  so  to  be,  and  all  interest  to  accrue  due  for  the  same,  from 

the  said day  of now  last  past,  being  part  and  parcel  of 

the  before  mentioned  legacy  or  sum  of ;  and  upon  receipt 

or  payment  of  the  said  sum  of and  of  every  part  and  parcel 

thereof,  and  the  interest  thereof,  for  and  in  the  name  and  names  of 
him  the  said  A.  A.  his  executors,  administrators,  or  in  the  name  or 
names  of  the  said  B.  B.  her,  4*c.  good  and  sufficient  releases,  dis* 
charges,  and  acquittances,  to  make,  seal,  execute,  and  deliver,  and 
one  or  more  attorney  or  attorneys  under  and  for  the  said  B.  B. 
her.  4*c.  for  the  purposes  aforesaid,  or  any  of  them,  to  substitute 
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and  appoint ;  and  generally  to  do,  perform,  and  act,  all  and  every 
other  matter  and  thing  whatsoever,  by  her  the  said  B.  B.  her,  4*c. 
adjudged  or  deemed  needful  or  requisite  in  and  about  the  premises, 
as  fully  and  effectually,  to  all  intents  and  purposes  whatsoever,  as 
he,  the  said  A.  A.,  his  executors  or  administrators,  or  any  of  them, 
might  or  could  do,  if  personally  present,  be,  the  said  A.  A.,  here- 
by ratifying,  confirming  and  approving  of  all  and  whatsoever  she, 
the  said  B.  B.,  her  executors,  ^c.  shall  lawfully  do,  or  cause  to 
be  done,  in  or  about  the  premises,  by  virtue  of  these  presents  ; 
and  the  said  A.  A.  for  himself,  his  heirs,  4*c.  doth  hereby  cove- 
nant, promise  and  agree  to  and  with  the  said  B.  B.  her  executors, 

4rc.  by  these  presents,  that  the  said  sum  of hereby  assigned, 

or  intended  to  be  assigned,  (part  of  the  said  legacy  or  sum  of ) 

now  remains  unpaid,  and  that  the  same  is  now  justly  due  from 
the  estate  of  the  said  C.  D.  deceased,  and  that  he,  the  said  A.  A., 
hath  not  at  any  time  heretofore  assigned,  released  or  discharged 
the  same,  or  any  part  thereof,  or  done  any  act  or  thing  whatso- 
ever, whereby  to  release  or  extinguish  the  same,  or  any  part  there- 
of, and  that  he,  the  said  A.  A.,  his,  4*c.  or  any  or  either  of  them, 
shall  not  nor  will  at  any  time  or  times  hereafter  receive,  release 
or  discharge  the  said  hereby  assigned,  or  intended  to  be  assigned 
sum  of ,  (part  of  the  said  legacy  of,  4^.)  or  do  any  act,  mat- 
ter, or  thing,  touching  or  concerning  the  same,  to  impede,  hinder 
or  prevent  the  payment  thereof,  or  any  part  thereof,  without  the 
license  and  consent  of  the  said  B.  B.  her,  4*c.  in  writing,  first  had 
and  obtained,  and  also  that  he,  the  said  A.  A.,  his,  4'c.  (here  in- 
sert a  covenant  for  further  assurance,)     And  the  said  B.  B.  doth 

hereby  accept  the  said  sum  of ,  (part  of  the  said  legacy,  so 

assigned  as  aforesaid,)  in  full  satisfaction  and  discharge  of  the 
said  bond  for,  4*c.  and  the  interest  due,  or  to  grow  due  thereon. 
In  witness,  S(^, 


13.  —  An  absolute  assignment  of  an  order,  by  indorsement. 

1,  the  within  named  A.  B.,  do  hereby  assign  and  transfer  all 
my  right,  title  and  interest  in  and  to  the   within   written  order, 

and  the  moneys  thereby  secured,  unto  C.  D.  his,  ^c.  this 

lay  of .     Witnesses  present,  4*c. 
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14.  —  An  assignment  of  money  due  for  freight  of  a  ship. 

To  all,  &c.  J.  M.,  &c.  sends  greeting.     Know  ye,  that  in  con- 
sideration of  the  sum  of ,  to  the  said  J.  M.  in  hand,  &c.  at, 

&c.,  by  C.  S.  of ,  paid,  the  receipt,  &c,  he  the  said  J.  M. 

doth  hereby  grant,  &c.  unto  the  said  C,  S.,  the  one  full  and  equal 
32d  part  of  all  such  sum  and  sums  of  money,  as  are  remaining  due 
and  owing,  from  all  and  any  person  and  persons,  for  or  on  account 

of  the  ship  S.  burthen  about tons,  M.  G.  late  master,  for 

the  freight,  hire,  or  service  of  the  said  ship,  or  otherwise  how- 
soever, and  payable  and  belonging  to  the  said  J.  M.  for  the  thirty- 
second  part  of  said  ship,  whereof  he  was  owner  at  the  time  of 
the  sale  thereof,  and  all  his  right,  title  and  interest  in  and  to  the 
same,  and  every  part  thereof;  to  have,  hold  and  enjoy  the  same 
unto  the  said  C.  S.,  his,  &c.,  to  his  and  their  own  proper  use  and 
uses,  without  any  account  thereof  to  be  made  or  given :  (Add  a 
letter  of  attorney  arid  a  covenant  for  quiet  ejijoyment,) 


15.  —  Or  thus. 

To  all,  &c.,  S.  P.,  &c.  master  of  the  ship  E.  sends  greeting. 
Whereas  the  several  sums  of  money  hereafter  mentioned,  are 
standing  out,  and  due  and  owing  on  account  of  freight,  for  goods 
imported  in  the  said  ship,  in  her  late  voyage,  from  F.,  viz.  from 
T.  K.  the  sum  of,  &c.,  &c.  Now  know  ye,  that  to  the  intent 
J.  M.,  &c.  part  owner  of  the  said  ship,  may  the  better  recover 
and  receive  the  said  several  sums  of  money,  so  standing  out  and 
owing  as  aforesaid,  for  the  use  of  himself,  and  the  rest  of  the 
part  owners  of  the  said  ship,  and  in  consideration  of,  &c.  to  the 
said  S.  P.  in  hand,  &c.,  the  receipt,  &c.  he  the  said  S.  P.  doth 
hereby  assign,  transfer  and  set  over  unto  the  said  J.  M.,  the  be- 
fore mentioned  suras  of  money,  due  and  owing  as  aforesaid,  and 
all  his  right,  title  and  interest  in  and  to  the  same,  and  every  of 
them ;  to  have,  hold,  and  receive  the  same,  and  every  of  them, 
unto  the  said  J.  M.  his,  Sfc,  for  the  use  of  himself,  and  the  rest 
of  the  part  owners  of  the  said  ship,  as  aforesaid  ;  and  the  better 
to  enable  the  said  J.  M.  S^,     (Power  of  attorney,) 
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16.  —  Or  thus. 

To  all.  4*c.  R.  J.  <^c.,  master  of  the  good  ship  or  vessel  call- 
ed the  N.,  sends  greeting.  Whereas  the  said  R.  by  a  writing  or 
charter-party,  dated,  4*c.,  hath  let  to  freight  nnto  J,  N.,.G.  M., 

4*0.  of ,  <5*c.  merchants,  the  several  parts  of  the  said  ship's 

tonnage,  by  them  respectively  subscribed,  and  mentioned  in  the 
schedule  or  indorsement  thereon,  for  a  voyage  to  A.,  and  back  to 
,  at  the  rate  of per  ton  for  freight,  as  thereby  may  ap- 
pear.    Now  know  ye,  Sfc.  (as  before.) 


17.  —  A  short  assignment  of  moneys  due  upon  account » 

Know,  4^.  that  I,  A.  B.  of ,  in  consideration  of  the  sum 

of ,  to  me  in  hand  paid  by  C.  D.'of ,  do  hereby  assign 

and  set  over  unto  the  said  C.  D.  to  his  own  proper  use,  without 

any  account  to  be  given  for  the  same,  the  sum  of ,  and  all 

other  sum  and  sums  of  money,  remaining  due  and  payable, 
upon,  or  by  virtue  of,  the  annexed  account,  and  all  my  right, 
title  and  interest  in,  and  to  the  same,  and  do  give  and  grant  unto 
the  said  C.  D  ,  full  power  and  authority  to  demand  and  receive 
the  same,  to  his  own  use,  and  upon  receipt  thereof,  to  give  dis- 
charges of  the  same,  or  any  part  thereof;  and  I,  the  said  A.  B. 
do  hereby  covenant  and  agree,  to  and  with  the  said  C.  D.,  that 

the  said  sum  of is  justly  due  and  owing,  and  that  I  have 

not  received  or  discharged  the  same,  or  any  part  thereof.  In 
witness,  ^, 


18.  — An  assignment  of  a  note  to  a  creditor,  i?i  satisfaction  of 
his  debt,  but  if  more  than  the  debt  is  received  (the  note  be- 
ing for  more)  the  surplus  to  be  returned  to  the  assignor. 

An   indenture,  (5*c.,  between  A.  B.  of ,  of  the  one  part, 

and  C.  D.  of ,  of  the  other  pan  :  Whereas  E.  P.   of,  &c., 

by  his  promissory  note  under  his  hand,  bearing  date,  &c.,  did 
promise  to  pay  to  the  said  A.  B.  (by  the   name  of  P.  A.   B.)  or 

order,  the  sum  of,  &c., months  after  date,  for  value  received, 

as  by  the  si^me  note  may  appear ;  and  whereas  "the  said  sum  of 
is  still  due  and  owing  to  the  said  A.  B. :  Now  this  inden- 
ture ^itnesseth,  that  the  said  A.  B.,  for  and  in  consideration  of 
the  sura  of  five  shillings,  to  him  in  hand  paid,  &c.  hath  granted, 
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^.  nnto  the  said  C.  D.,  his,  ^*c,  the  said  note,  and  all  the 
money  now  due  thereupon,  with  all  interest  accrued  and  grown 
due,  or  which  shall  accrue,  ^c.  thereupon  ;  and  all  his  the  said 
A.  B's  right,  <5*c. ;  to  have,  4*c.  unto  the  said  C.  D.,  his,  ^c. 
to  the  uses,  intents,  and  purposes  following,  viz. ;  it  is  covenanted, 
granted,  and  agreed,  by  and  between  the  said  parties  to  these 

• 

presents,  for  themselves  respectively,  and  for  their  several  and  re- 
spective executors  and  administrators,  that  out  of  the  money,  to 
be  recovered  and  received  on  the  said  note,  the  said  C.   D.  shall 

and  may  retain,  in  his  own  hands,  the  sum  of which  is  now 

justly  due  and  owing  to  him  from  the  said  A.  B.,  if  he  shall  re- 
cover and  receive  so  much  as,  &c.,  (the  amount  of  the  debt.)  of 
the  said  note  of,  ice,  and  if  he  shall  not  recover  so  much  as,  &c., 
then  it  shall  and  may  be  lawful  for  him  to  retain,  what  sum 
he  shall  recover  and  receive  less  than,  &c.,  in  his  own  hands, 

towards  satisfaction  and  payment  of  the  said  sum  of ,  so 

above  mentioned  to  be  due  from  the  said  A.  B.  to  the  said  C.  D. 

And  next  after  the  said  sum  of ,  so  due  as  aforesaid,  shall  be 

fully  recovered  and  received  by,  and  retained  in  the  hands  of  the 
said  C.  D.,  it  shall  be  lawful  for,  and  it  is  agreed  by  and  between 
the  said  A.  B.  and  C.  D.,  that  the  said  O.  D.  may  retain  in  his 
hands,  the  full  charges  and  expenses,  which  he  the  said  C.  D. 
shall  have  been  put  to,  in  the  recovery  or  receiving  the  said  sum 

of ,  (the  amount  due  on  the  note)  or  such  part  thereof,  as  he 

shall  receive,  and  then  return  to  the  said  A.  B.  his,  &c.  the  resi- 
due of  the  said  sum  of ,  which  he  the  said  C.   D.  shall  re* 

ceive  over  and  above  the  amount  of  the  said  sum  of ,  so  due 

to  the  said  C.  D.  and  his  charges  as  above.  (Add  a  letter  of 
attorney  and  covenants  that  he  has  not  released,  nor  will  release 
the  note,  nor  discharge  any  action,) 


19.  —  An  assignment  of  a  patent,  for  the  sole  use  of  an 

invention. 

An  indenture,  made,  &c.  betv^eon  A.   B.  of ,  of  the  one 

part,  and  C.  D.  of ,  of  the  other  part :  Whereas  the  said  A. 

B.  hath  by  his  long  study,  expense  and  experience,  invented  a 
method  of,  &c.  by  a  new  and  useful  engine  never  before  known 
or  U8e<}  in  (the  United  States  iff  Ameriqa^)  and  whereas .  upon 

19 
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representing,  ice.  (Recite  the  patent)  Nov  this  indenture  wit- 
nesseth,  that  the  said  A.  B.,  for  and  in  consideration  of  the  sum 

of ,  to  him  in  hand  paid  by  the  said  C.  D.,  the  receipt 

whereof  is  hereby  acknowledged,  by  these  presents  doth  grant, 
4*c.  unto  the  said  C.  D.,  his  executors  and  administrators,  all  the 
right,  title,  and  interest  of  him  the  said  A.  B.,  of,  in  and  to 
the  new  invention  aforesaid,  granted  and  secured  by  the  afore- 
said patent. 

To  have  and  to  hold  the  said  new  invention,  with  all  the  ben- 
efit, profit,  and  advantage  thereof,  to  the  said  C.  D.,  his  executors, 
&>c.  in  as  ample  and  beneficial  a  manner,  to  all  intents  and  pur- 
poses, as  he  the  said  A.  B.,  by  virtue  of  the  said  letters  patent, 
might  have  had,  or  held  the  same,  if  this  present  assignment  had 
not  been  made,  for  and  during  all  the  residue  of  the  said  term 

of years,  mentioned  in  the  said  letters  patent.     And  the 

said  A.  B.  doth,  by  these  presents,  constitute  and  appoint  the 
said  C.  D.,  his  assignee  and  grantee,  of  and  for  the  said  invention, 
and  the  profits  thereof,  for  the  residue  and  remainder  of  the  said 

term  of years,  granted  by  the  patent  above  mentioned.    And 

the  said  A.  B.  doth  covenant  to  and  with  the  said  C  D.,  that  he 
the  said  C  D.,  his  executors  and  administrators,  shall  and  may, 
by  virtue  of  these  presents,  have,  take  and  receive,  all  profits 
and  advantages  wliatsoever,  that  may  or  shall  be  made,  of,  or  by 
reason  of  the  new  invention  aforesaid  ;  and  that  he  the  said  A.  B., 
his  executors  and  administrators,  shall  and  will  do  and  execute,  or 
cause  to  be  done  and  executed,  all  and  every  such  other  act  and 
acts,  thing  and  things,  device  and  devices,  for  the  further,  better, 
and  more  perfect  assigning  and  assuring  of  the  patent  above-men- 
tioned, and  the  right,  title,  and  interest  of  the  said  A.  B.,  his,  &c., 
as  he  the  said  G.  D.,  his,  6ce.  or  his  or  their  counsel  learned  in  the 
law,  shall  reasonably  advise  and  require.     In  witness,  &c. 


20.  —  An  assignment  of  a  lease  of  a  pew. 

An  indenture,  Sfe.  between  N.  O.  of ,  of  the  one  part,  and 

P.  Q,.  of >  of  the  other :  Whereas  by  indenture  bearing  date, 

&c.  between  R.  S.  of ,  of  the  one  part,  and  the  said  N.  O. 

of  the  other  part,  the  said  R.  S.  in  consideration  of  the  sum  of 
,  did  demise,  lease,  6c^.  to  the  said  N.  O.  all  thai  pew  or 
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seat  in  the  chapel  (church  or  meeting-house)  situate,  &^. 

marked,  &c.  (or  numbered^  ifc.)  with  free  liberty  of  ingress, 
egress,  and  regress,  into  and  from  the  same,  at  all  convenient 
times  of  divine  service,  and  at  all  other  seasonable  times  whatso- 
ever ;  to  hold  the  said  pew  or  seat  to  the  said  N.  O.  his  executors, 

ifLc,  from,  &rC.  for  and  during  the  term  of years  from  thence, 

tLC.  subject  to  a  covenant  on  the  part  of  the  said  N.  O.  for  per- 
forming the  conditions  and  agreements  contained  in  the  said  in- 
denture, as  in  and  by  the  said  recited  indenture  of  lease,  relation, 
&c.  Now  this  indenture  witnesseth,  that  the  said  N.  O.  for  and 
in  consideration  of  the  sum  of—: — ,  &c.  doth  grant,  &rC.,  unto 
the  said  G.  D.,  his,  &c.  all  that  the  aforesaid  pew  or  seat,  and  all 
the  estate,  &c.  To  have  and  to  hold  the  said  pew  or  seat,  and 
all  the  e.state,  &c.  unto  the  said  C.  D.,  his  executors,  &rC.  from 
henceforth,  for  and  during  all  the  rest,  inc.  of  the  said  term  by 
the  said  original  indenture  of  lease  granted,  now  to  come  and  un- 
expired, together  with  the  same  indenture*  (Add  covenants  that 
the  lease  is  good  and  that  the  assignor  has  right  to  assign.) 


^ 


21.  —  An  assignment  of  a  policy  of  insurance^  by  indorsement. 

Know  all  men  by  these  presents,  that  I,  the  within  named  N. 

O.,  for  and  in  consideration  of  the  sum  of to  me  in  hand 

paid  by  P.  ft.  of ,  the  receipt  whereof  I  do  hereby  acknowl- 
edge, and  thereof  and  therefrom  do  hereby  acquit,  release,  and 
discharge  the  said  P.  Q,.,  his  executors,  administrators  and  assigns, 
by  these  presents  do  absolutely  sell,  ft^c,  all  my  right,  property 
and  interest  in  and  to  the  within  mentioned  policy,  and  in  and  to 
the  joint  stock  and  fund  of  the  said  society,  arisen  or  to  arise  by 
virtue  thereof,  unto  him,  the  said  P.  Q,.,  his  executors,  &rC.  for- 
ever. In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
the day  of ,  A.  D. 


22.  —  An  assignment  of  policies  of  insurance  on  houses,  ^. 

Whereas  I,  the  under  written  D.  E.,  of ,  by  one  instru- 
ment or  policy  of  insurance  (No. )  in  the oflSce 
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for  insuring  houses,  &c.  from  losses  by  fire,  bearing  date,  &c., 
have  insured  one  brick  house,  <fcc.,  and  by  one  other  instrument, 

^c.  (No.  )  have   insured,  &c.   for   the   term  of 

years  from  the  respective  dates  of  the  said  policies :  Now  know 
all  men  by  these  presents,  that  I,  the  said  E.  C,  in  consideration 

of  the  sura  of  ,  to  me  in  hand  paid,  by  W.  G.  of , 

the  receipt,  &c.,  by,  &c.  do  assign,  transfer,  &c.  unto  the  said 
W.  G.,  the  said  two  several  instruments  or  policies  of  insurance, 
and  all  moneys,  benefit,  profit,  and  advantage,  which  shall  or  may 
arise  or  accrue,  therefrom  or  thereby  ;  and  all  my  right,  title, 
and  interest,  therein  and  thereunto  ;  to  have  and  to  hold  the  said 
two  several  instruments  or  policies  of  insurance,  and  all,  &c. 
unto  the  said  W.  G.  his  executors,  administrators,  and  assigns,  to 
the  only  use  and  behoof  of  the  said  VV.  G.  his,  &c.  In  witness, 
&c. 


23.  —  An  assignment  of  prizes  taken  at  sea. 

Know,  &c.,  that  I,  L.  M.  of ,  mariner,  late  master  of  the 

privateer  man  of  war  called  the ,  in  consideration  of  &c.,  to 

me  in  hand,  &c.,  by  O.  P.  of the  receipt,  &c.  have  assign- 
ed, &c.,  and  do  hereby,  jfcc,  unto  the  said  O.  P.,  all  such  sum 
and  sums  of  money,  as  are  due,  owing,  payable,  or  belonging  unto 
me  for  my  nine  shares  of,  in,  to,  and  out  of  two  several  ships  with 
the  appurtenances,  and  their  lading  and  cargoes,  one  called  the 

ji^nd  the  other  the ,.both  of  them  having  been  taken  by 

the  said  privateer  called  the ,  and  having  been  since  con- 
demned as  lawful  prizes  ;  and  all  my  right  of  action,  claim,  inter- 
est, and  demand  of,  in,  and  to  the  said  shares  in  the  said  prizes; 
to  have,  hold,  and  receive  the  same,  unto  the  said  O.  P.,  his,  &c., 
to  his  and  their  own  use  and  us(;s.  And  to  the  intent  that  he  the 
said  O.  P.,  may  be  better  enabled  to  receive  the  said  premises,  I 
do  hereby  make,  &c.  the  said  O.  P.,  his,  &c.  to  be  my,  &c.  attor- 
ney and  attorneys,  irrevocable,  to  demand,  &;c.  the  said  hereby 
assigned  premises,  from  the  said  N.  O.  and  all  other  persons  whom 
it  doth  or  shall  concern,  (fcc,  antl  upon  receipt,  (fcc.  And  I  do 
hereby  authorize,  &c.,  the  said  O.  P.,  to  use,  &c.  all  ways,  &c. 
for  the  recovery,  &c.,  as  fully,  (fcc.  and  do  ratify,  &c.  And  I  do 
further  covenant,  to  and  with  the  said  O.  P.,  his,  &c.  that  upon 
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his  or  their  request,  I  will  do  all  or  any  such  further  acts,  deeds, 
and  things,  for  the  better  enabling  him  and  them  to  recover  and 
receive  the  aforesaid shares  in  the  said  prizes,  and  all  mon- 
eys, due  and  to  be  due  for  the  same  hereinbefore  assigned,  as 
shall  be  reasonably  advised.     In  witness,  &c. 


24.  —  An  assignment  of  sailor^s  wages. 

To  all,  4'c.  H.  S.  of sends  greeting:  Know  ye,  that  for 

and  towards  payment  of  the  debt  or  sum  of  money  which  the  said 
H.  S.  oweth,  and  is  indebted  to  T.  S.  of at  the  sealing  here- 
of, he  the  said  H.  S.  doth  by  these  presents  assign.  &c.  unto  the 
said  T.  S.,  all  such  sura  and  sums  of  money,  as  now  are  due  and 
payable  to  him  for  his  wages,  for  his  service  on  board  the  ship 
G.,  O.  G.  master,  and  all  his  right,  title,  claim,  and  demand  of, 
in,  and  to  the  same :  to  have  and  to  hold  the  same,  unto  the 
said  T.  S.  his  &c.,  to  his  and  their  own  use,  and  uses,  for 
and  towards  payment  of  the  said  debt  as  aforesaid.  And  for  the 
better  recovering  and  receiving  of  the  same,  the  said  H.  S., 
doth  hereby  make,  &c.  the  said  T.  S.,  his.,  &c.,  his  true,  &c. 
attorney,  irrevocable,  to  demand,  S^,  of  and  from  the  owners  of 
the  said  ship  G.  and  all  others  whom  it  may  concern,  all  the 
said  wages  hereinbefore  assigned,  and  to  do  all  other  acts.  Sf*c. 
necessary,  &c.  (fcc.  and  doth  hereby  ratify,  &c.  And  the  said 
H.  S.  8fc.  [Add  covenants,  that  he  has  not  released^  and  to  do 
any  further  act,  ^c.)     In  witness,  &c. 


25. —  One  partner  in  trade  {of  three)  being  dead,  the  survi- 
vors by  this  deed  covenant  to  indemnify  his  executors,  touching 
the  co-partnership,  and  the  executors  assign  their  share,  and 
give  power  to  ^we,  and  covenant  for  further  assurance. 

An  indenture,  ^c.  between  A.  A.  of and  B.  B.  of 

of  the  one  part,  and  C.  A.  and  E.  A.  of ,  executors  of  the 

last  will  and  testament  of  D.   A.,  late  of ,  of  the  other  part. 

(Recital  of  a  deed  of  co-partnership,  between  the  testator  and  the 
now  partners  of  the  first  part,  containing  an  agreement  on  the 
death  of  a  partner,  for  the  sttrvivors  to  pay  his  executors  for  his 
share,  and  to  become  bound  to  his  executors  for  the  same,  and 
to  indemnify  them  touching  the  same,  and  that  the  executors  should 
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(jtssign,  8fc.  their  part.  Then  follows  a  recital  of  the  testator^s 
death  and  the  will  appointing  the  executors^  who  have  proved  it. 
Then  the  value  of  his  share  is  recited^  and  that  the  surviving 
parties  have  given  bond,  ^c)  Now  this  indenture  witnesseth, 
that  in  further  pursuance  of  the  said  recited  agreement,  they  the 
said  A.  A.  and  B.  B.,  do,  and  each  of  them  doth,  for  themselves 
and  each  of  them,  their  and  each  of  their  heirs,  executors^,  and  ad- 
ministrators, covenant,  &c.,  to  and  with  the  said  C.  A.  and  E.  A., 
their  executors  and  administrators,  that  they  the  said  A.  A.  and 
B.  B.  their  heirs,  &c.,  or  some  of  them,  shall  and  will,  from  time 
to  time,  and  at  all  times  hereafter,  save,  defend,  keep  harmless  and 
indemnified,  the  said  G.  A.  and  E.  A.  their  executors  and  adminis- 
trators, and  the  heirs,  executors  and  administrators  of  the  said  D. 
A.,  of,  from,  and  against  all  and  every  the  debts  and  duties,  which 
at  the  time  of  the  decease  of  the  said  D.  A.,  were  jointly  owing, 
by  the  said  parties  to  the  said  recited  indenture,  to  any  person  or 
persons,  for  any  matter  or  thing,  touching  or  concerning  the  said 
joint  trade  or  stock,  or  on  account  thereof,  and  of  and  from  all 
actions,  expenses,  and  damages,  for  or  concerning  the  same  debts 
and  duties,  and  every  or  any  of  them.  And  for  the  performance, 
6lc.  {A  penalty  for  the  performance  of  the  last  covenant) 
(The  executors  assign  their  share  to  the  surviving  partners,  4*^. 


26,  —  An  assignment  of  a  bond  for  the  peaceable  enjoyment  of 
a  ship,  made  on  assigvifig  a  bill  of  sale  of  the  ship. 
To  all,  &c.  T.  M.,  &c.  sends  greeting  :     Whereas  J.  ^O.  and 
D.  R.,  &c.  by  obligation  under  their  hands  and  seals,  bearing  date, 

ice.  stand  bound  unto  the  said  T.  M.  in  the  penal  sum  of , 

with  condition  thereunder  written,  reciting  therein  that  they  ttie 
said  J.  O.  and  D.  R.  by  bill  of  sale  under  their  hands  and  seals, 
dated  therewith,  for  the  considerations  therein  meqtioned,  did  grant 

unto  the  said  T.  M.  all  that  ship  called  the  M.  burthen  about 

tons,  whereof  P.  J.  then  late  was  master,  and  all  appurtenances 
and  things  to  the  said  ship  belonging,  that  if  the  said  T.  M.  his, 
&c.  shall  enjoy  the  said  ship  with  her  appurtenances,  free  of  all 
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former  gifts,  ice.  made,  &c.  by  them,  or  any  other  persons  what- 
soever, then  the  said  obligation  to  be  void,  or  to  that  effect,  as  by 
the  said,  d&c.  And  whereas  the  said  ship,  by  bill  of  sale  dated 
herewith,  is  now  sold  unto  S.  H.,  See.  Now  these  presents  wit- 
ness, that  to  the  intent  the  said  S.  H.  may  have  and  take  the  ben- 
efit of  the  said  obligation,  for  his  security  and  enjoyment  of  the 

said  ship,  and  in  consideration  of  the  sum  of ,  to  him  the 

said  T.  M.  in  hand  paid  by  S.  H.  before  sealing  hereof,  the  re- 
ceipt whereof,  &,c.  he  the  said  T.  M.  doth  hereby,  d&c.  unto  the 
said  S.  H.  the  said  recited  obligation  and  all  his  right,  title  and 
interest  in  and  to  the  same :  And  the  said  T.  M.  doth  hereby 
make,  name,  and  appoint  the  said  S.  H.  his,  &c.  his  lawful 
attorney,  &c.  And  the  said  T.  M.  for  himself,  his,  Ac.  doth 
hereby  covenant,  &c,  to  and  with  the  said  S.  H.  his,  &c.  that 
he  the  said  T.  M.  hath  not  at  any  time  released,  vacated,  de- 
stroyed, or  discharged  the  said  obligation ;  and  that  he  the  said  T. 
M.  will  at  any  time,  at  the  request  and  charge  of  the  said  S.  H. 
his,  &c.  do  any  further  acts,  the  better  to  enable  him  and  them, 
to  recover  and  receive  all  the  benefit  and  advantage,  by  or  in  re- 
spect of  the  said  obligation,  to  his  and  their  own  use  and  uses,  as 
by  him  and  them,  or  his  or  their  counsel,  shall  be  reasonably  re- 
quired.    In  witness,  &c. 


27.  —  An  assignment  of  a  bill  of  sale  of  part  of  a  ship,  by  in- 
dorsement. 

Know,  &c.  that  L  the  within  named  T.,  in  consideration  of  the 

sum  of ,  to  me  in  hand  paid,  before  the  sealing  and  delivery 

hereof,  by  J.,  &c.  whereof  I  acknowledge  the  receipt,  d&c.  by 
these  presents  do  grant,  &,c.  unto  the  said  J.  the  within  written 
bil^  of  sale,  and  one  full  and  equal  sixteenth  part  of  the  within 
mentioned  ship  L.  to  me  belonging  by  virtue  of  the  within  writ- 
ten bill  of  sale,  and  of  and  in  all  her  masts,  sails,  sailyards,  anchors, 
cables,  ropes,  boats,  oars,  guns,  gunpowder,  shot,  tackle,  apparel, 
munition,  furniture  and  other  appurtenances  within  granted,  and  to 
the  said  ship  belonging ;  and  all  my  right,  title  and  interest  in  and 
to  the  same,  by  virtue  of  the  within  written  bill  of  sale,  or  other- 
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wise  howsoever.  To  have  and  to  hold  the  within  written  bill  of 
sale,  sixteenth  part  of  the  said  ship,  and  all  other  the  said  pre- 
mises, with  the  appurtenances  herein  before  assigned  and  released, 
unto  the  said  J.  his,  &c.  to  his  and  their  own  nse  and  uses,  and 
as  his  and  their  own  proper  goods  and  chattels,  from  henceforth 
forever ;  and  I,  the  said  T.  do  hereby  for  me,  my,  &c.  covenant 
aud  agree,  to  and  with  the  said  J.  his,  &c.  that  the  said  sixteenth 
part  of  the  said  ship,  with  the  appurtenances  (or  thus :  the  said 
premises,  hereinbefore  assigned  and  released,  with  the  appurten- 
ances) are  and  be,  and  so  shall  remain  and  continue  unto  the  said 
J.  his,  (fcc.  free  and  clear  of  all  debts,  and  incumbrances  what- 
soever made  or  sufliered  by  me,  or  by  any  other  person  or  per- 
sons, whatsoever,  by  or  through  my  means,  consent,  or  procure- 
ment.    In  witness,  &c. 


28.  —  An  assignment  of  a  bill  of  sale. 

To  all  persons,  &c.  J.  L.  of ,  sendeth  greeting.     Whereas 

G.  H.  of ,   in  and  by  his  deed  or  bill  of  sale,  under  his 

hand  and  seal  bearing  date,  &,c.  and  which  is  to  these  presents 
annexed,  did  for  the  consideration  therein  expressed,  bargain,  sell, 
and  deliver  unto  me  the  said  J.  S.,  all  and  every  his  the  said.  G. 
H's  goods,  utensils  and  implements  of  household,  remaining  and 
being  in  and  about  his  dwellingbouse  therein  mentioned.,  in  the 
schedule  or  inventory,  to  the  same  deed  or  bill  of  sale  annexed, 
particularly  mentioned  and  expressed,  and  all  his  the  said  G.  H's 
right,  title,  and  interest,  therein  and  thereunto.  To  hold  to,  and 
to  the  use  of,  me  the  said  J.  S.  my,  Slc.  forever,  as  by  the  said 
recited  deed  or  bill  of  sale,  and  the  schedule  thereunto  annexed, 
reference  being  thereunto  had,  may  appear :  which  said  bargained 
premises  are  in  my  possession,  as  tenant  under  the  said  G.  H.  of 
the  said  messuage  or  tenement,  wherein  the  same  goods  are  re- 
maining and  being :  Now  know  all  men  by  these  presents,  that  I, 

the  said  J.  S.,  for  and  in   consideration  of  the  sum  of ,  to 

me  in  hand   paid  by  E.  E.  of— ,  the  receipt,  Sec.  by  these 

presents  do  bargain,  sell,  assign  and  deliver  unto  the  said  E.  E.  all 
and  every  the  goods,  utensils,  and  implements  of  household,  in  the 
above  recited  b  11  of  sale,  and  schedule  tiiereuato  a  uiextd,  men- 
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tioned,  and  thereby  bargained  and  sold  as  aforesaid :  To  have  and 
to  hold  the  said  bargained  premises,  unto  the  said  E.  E.  his,  &c. 
forever.  (Insert  a  covenant  of  warranty,)  And  that  the  said  J. 
S.  his,  &c.  shall  and  will  peaceably  and  quietly  permit  and  suffer 
the  said  E.  E.  his,  &c.  to  enter  and  come  into  and  upon,  the  said 
messuage  or  tenement,  at  reasonable  times,  to  have,  take  and 
carry  away  the  said  bargained  premises,  at  his  and  their  will  and 
pleasure.     In  witness,  &c. 


89.  —  An  (assignment  and  letter  of  attorney  from  an  adminis- 
tratrix of  a  co'partner,  to  tM  surviving  co-partner^  of  all  the 
debts  due  in  co-partnership. 

To  all,  &c.  I,  N.  O.  of ,  &c.,  administratrix  of  all  and 

singular  the  goods  and  chattels,  which  lately  did  belong  and  apper- 
tain unto  J.  O.  late  of ,  &c.,  deceased,  send  greeting. 

Whereas  T.  O.  of ,  &c.,  and  the  said  J.  O.  in  his  lifetime, 

were  co-partners,  &c.  during  which  term  of  their  co-partnership, 
divers  debts  were  made  due  to  them  as  co-partners,  which  yet  re- 
main unsatisfied,  part  whereof  belong  to  me  the  said  N.  O.,  by 
virtue  of  the  administration  aforesaid,  and  divers  other  debts  were 
since  made  by  the  said  T.  O.  and  me  the  said  N.  O.,  which  re- 
main in  account  between  the  said  T.  O.  and  me,  the  said  N.  O., 
and  which  do  also  remain  unsatisfied,  one  part  or  share  whereof 
belongs  to  me  the  said  N.  O. :  Now  therefore  know  ye,  that  I  the 
said  N.  O.,  in  consideration,  &^c.  do  make,  &^c.  the  said  T.  O. 
my  true,  &c.  attorney  and  assignee  in  this  behalf,  viz.  in  the 
name  or  names  of  the  said  J.  O.  deceased,  or  me  the  said  N. 
O.  and  the  said  J.  O.,  or  in  the  names  of  us  or  any  of  us,  as 
cause  shall  require,  but  to  the  only  proper  use  and  benefit  of  my 
said  attorney,  his,  d^c,  to  ask,  &^c.  all  and  singular  such  debts,  as 
are  or  shall  be  due  or  in  anywise  belonging  unto  me  the  said  N.  O., 
by  any  person  or  persons  whatsoever,  for  or  in  respect  of  the  said 
co-partnership  between  the  said  T.  O.  and  the  said  J.  O.  deceased, 
or  for  or  in  respect  of  any  other  dealings  between  me  the  said  N. 
O.  and  the  said  T.  O. ;  giving,  &c.  (Covenants  not  to  revoke, 
nor  to  compound  or  discharge,  S^c)    In  witness,  &c. 

20 
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30.  —  An  assignment  of  personal  property  as  collateral  security^ 

with  power  to  sellj  given  to  a  bank. 

To  all  persons  to  whom  these  presents  shall  come,  A*  B.  of 
in  the  county  of sends  greeting.     Whereas  the  said 

A.  B.  on  the  day  of  the  date  of  these  presents,  hath  transferred  to ' 
the  President,  Directors  and  Company  of  the bank,  (de- 
scribe the  goods,  Sfc,  conveyed  or  transferred  as  collateral  secu- 
rity) as  collateral  security  for  the  payment  of  a  certain  note  of 
hand  bearing  date,  ^.  whereby  the  said  A.  B.  hath  promised  to 

pay  the  President,  Directors  and  Company  of  the bank 

aforesaid,  or  order,  the  sum  of dollars,  at  said  bank,  in  sixty 

days  from  date,  &c.  Now  know  ye,  that  the  said  A.  B.  for  him- 
self, his  executors,  administrators,  and  assigns,  doth  hereby  cove- 
nant and  agree,  to  and  with  the  said  President,  Directors,  and 
Company,  their  successors  and  assigns,  that  the  said  (transferred 
property)  so  transferred  as  aforesaid,  shall  and  may  be  held  by  the 
said  company  as  collateral  security,  as  well  for  the  payment  of 
the  note  aforesaid,  and  for  the  payment  of  any  other  note  or  notes 
which  may  hereafter  be  given  by  him  the  said  A.  B.  to  said  com- 
pany, in  lieu  of,  or  by  way  of  renewal  of  the  said  note  or  any 
part  of  the  amount  thereof  as  for  the  payment  of  any  other  note 
or  notes  which  may  be  given  by  him  from  time  to  time,  and  at  all 
times  hereafter,  to  said  bank  for  any  sums  of  money  whatsoever. 
And,  in  case  of  any  default  in  the  payment  of  said  note  at  the 
time  when  the  same  shall  become  due,  or  of  any  other  note  or 
notes  which  shall  be  by  him  the  said  A.  B.  given  to  said  company 
from  time  to  time,  and  at  any  time  or  times  hereafter,  in  lieu  of  or 
by  way  of  renewal  of  the  same  note  or  any  part  of  the  amount 
thereof,  or  of  any  other  note  or  notes  which  shall  be  by  him  given 
at  any  other  times  hereafter,  at  the  time  or  times  when  the  same 
shall  and  may  respectively  become  due  and  payable,  the  said  A. 

B.  doth  hereby  fully  authorize  the  said  company,  their  successors 
and  assigns,  at  the  discretion  of  said  company,  to  sell  and  dispose 
at  public  sale,  of  the  whole  or  any  part  of  said,  dec.  for  the  most 
they  will  fetch,  and  from  the  net  proceeds  thereof,  after  deducting 
the  expenses  and  charges  of  sale  and  other  necessary  expenses,  to 
reimburse  to  said  cqmpany  the  sum  or  sums  which  shall  and  may 
from  time  to  time  be  due  and  payable  to  said  company,  and  the 
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surplus  of  said,  &c.  or  of  the  proceeds  thereof,  to  hold  subject  to 
the  use  of  him,  the  said  A.  B.  But,  in  case  he,  the  said  A.  B., 
his  executors,  administrators,  or  assigns,  shall  well  and  truly  pay 
said  note,  or  any  other  note  or  notes  which  may  by  him  be  given 
hereafter,  as  well  as  any  note  or  notes  which  shall  be  given  in  lieu 
or  by  way  of  renewal  of  said  note  or  notes,  or  any  of  the  amount 
of  the  same,  in  manner  aforementioned,  at  the  time  or  times  when 
they  shall  become  respectively  due  and  payable ;  then,  in  such 
case,  the  said,  d^c.  are  to  be  re-transferred  to  him,  the  said  A.  B., 
or  to  his  executors,  administrators,  or  assigns.  In  testimony 
whereof,  the  said  A.  B.  hath  hereunto  set  his  hand  and  seal  this 

day  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  . 


Signed,  sealed  and  delivered  in  presence  of,  {cc. 


4. —In  Trust  for  Creditors. 

1.  —  An  assignment  of  personal  estate  for  the  benefit  of  credi- 
tors.   (MSS.) 

(1)  An  indenture  of  three  parts,  made,  d&c.  between  C.  T.  of 

of  the  first  part,  L.  I.  of and  D.  I.  of creditors 

of  the  said  C.  T.,  of  the  second  part,  and  the  several  other  per- 
sons whose  names  and  seals  are  hereunto  subscribed  and  fixed, 
cretJitors  also  of  the  said  C.  T.  of  the  third  part.  Whereas  the 
said  C.  T.  is  indebted  unto  the  said  several  persons,  parties  hereto 
of  the  second  and  third  parts,  and  in  the  several  sums  of  money 
set  opposite  to  their  respective  names,  and  being  unable  to  pay 
the  whole  of  such  debts,  has  proposed  and  agreed  to  assign  all 
his  estate  and  effects  unto  the  said  L.  I.  and  D.  I.  upon  trust,  for 
the  benefit  of  themselves,  and  the  rest  of  his  said  creditors,  in 
the  manner  hereinafter  mentioned :  — 

Now  this  indenture  wituesseth,  that  in  pursuance  and  perform- 
ance of  said  proposal  and  agreement,  and  in  consideration  of  the 
sum  ot  one  dollar,  to  the  said  C.  T.  paid  by  the  said  L.  I.  and 


(1)  Where  there  is  an  assignment  for  the  payment  of  certain  scheduled  credi- 
tors, it  will  be  advisable  that  the  assignment  contain  a  provision  that  the  schedule 
may  be  corrected.    See  Dedham  Bank  v,  RicharcU,  2  Mete  105. 
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D.  L  the  receipt  whereof  is  hereby  acknowledged,  and  in  consid* 
eration  of  the  release  hereinafter  contained,  he,  the  said  C.  T.,  by 
these  presents  doth,  &c.  unto  the  said  L.  I.  and  D.  I.  their  execu- 
tors, administrators  and  assigns,  all  and  singular  the  stock  in  trade, 
household  goods,  furniture,  implements,  debts,  sum  and  sums  of 
money,  books  of  account,  and  other  things  due  and  owing  to  the 
said  C.  T.,  and  all  the  personal  estate  and  effects  whatsoever  of 
him,  the  said  C.  T.,  and  all  his  estate  and  interest  therein ;  to  have 
and  to  hold  the  same,  unto  the  said  L.  I.  and  D.  I.  their  execu- 
tors, administrators  and  assigns,  upon  trust,  that  they  or  the  sur- 
vivor of  them,  and  the  executors  and  administrators  of  such  sur- 
vivor, do  and  shall,  as  soon  as  conveniently  may  be,  make^  sale, 
and  dispose  of  so  much  and  such  part  thereof,  as  are  in  their  na- 
ture saleable,  for  the  best  price  or  prices  in  money,  that  can  be 
reasonably  had  or  obtained  for  the  same,  and  do  and  shall  collect 
and  get  in  so  much  thereof  as  are  outstanding,  and  not  in  their 
nature  saleable.  And  it  is  hereby  declared  and  agreed,  that  the  said 
L.  I.  and  D.  I.  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  shall  stand  possessed  of,  and  in- 
terested in,  the  moneys  to  arise  by  such  sale  or  sales,  and  to  be 
called  in  and  received  as  aforesaid,  ui)on  trust,  and  to  the  intent 
that  they  or  he,  shall  and  do  in  the  first  place,  pay  and  retain  to, 
and  reimburse  themselves  or  himself,  all  such  costs,  charges  and 
expenses,  as  they  respectively,  or  he,  shall  or  may  pay,  sustain,  or 
expend  in  or  about  such  sale  or  sales,  so  to  be  made  as  aforesaid, 
or  in  collecting  or  in  getting  in,  the  debts  and  sums  of  money  men- 
tioned to  be  hereby  assigned  as  aforesaid,  and  do  and  shall  thereout 
also  pay  the  expense  of  preparing  and  executing  these  presents, 
and  all  other  costs,  charges  and  expenses  incident  to,  or  which 
may  be  incurred  or  sustained  in  or  about  the  execution  of  the  trusts 
herein  expressed,  or  any  of  them  ;  and  then  in  trust,  that  they,  the 
said  L.  I.  and  D.  I.  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  do  and  shall  apply  the  residue 
of  the  said  trust  moneys,  in  and  towards  payment  and  satisfaction 
of  the  several  debts  and  sums  of  money  due  to  themselves,  and  the 
said  several  persons,  parties  hereto,  pari  passu,  and  without  any 
preference  or  priority  of  payment.    And  after  payment  or  satisfac- 
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tioQ  of  the  whole  of  such  debts,  and  of  such  costs,  charges,  and 
expenses,  as  aforesaid,  then  in  trust,  that  they  the  said  L.  I.  and 
D.  I.  or  the  survivor  of  them  or  the  executors  or  administrators 
of  such  survivor,  do  and  shall  pay  the  surplus  of  the  said  trust 
moneys,  (if  any,)  unto  the  said  C.  T,  his  executors,  administrators, 
or  assigns ;  and  for  the  considerations  and  purposes  aforesaid,  the 
said  C.  T.  by  these  presents,  doth,  &c.  make,  constitute  and  ap- 
point the  said  L.  I.  and  D.  I.  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  his  true  and  lawful 
attorneys  and  attorney,  jointly  and  severally,  in  the  name  of  the 
said  C.  T.  or  otherwise,  to  adjust,  settle,  and  liquidate,  all  accounts 
relating  to  the  premises,  and  from  time  to  time  to  collect,  get  in 
and  use,  and  take  all  or  any  legal  or  equitable  means,  course  or 
expedient,  for  the  recovery  and  receipt  of  all  the  debts  and  sums 
of  money,  mentioned  to  be  hereby  assigned  as  aforesaid,  and  upon 
receipt  thereof,  or  of  any  part  thereof,  receipts,  acquittances,  and 
other  effectual  discharges  for  the  same,  or  so  much  thereof  respec- 
tively as  shall  be  then  acknowledged,  or  expressed  to  have  been  re- 
ceived, to  make,  sign,  seal  and  deliver,  and  to  compound  for  any 
bad  or  dubious  debt  or  debts,  and  one  or  more  attorney  or  attoN 
neys,  agent  or  agents,  under  them  or  either  of  them,  for  all  or  any 
of  the  purposes  aforesaid,  from  time  to  time,  to  appoint,  and  again, 
at  his  or  their  pleasure  to  displace,  and  further  to  do  and  execute, 
all  and  every  other  act  and  acts,  requisite  or  expedient  to  be  done 
in  or  about  the  premises,  as  fully  and  amply  to  all  intents  and 
purposes,  as  he  the  said  C.  T.  might  or  could  do  or  have  done, 
in  his  own  proper  person,  if  these  presents  had  not  been  made. 
And  the  said  C.  T.  for  himself,  his  heirs,  executors  and  admin- 
istrators, doth  covenant,  promise  and  agree,  to  and  with  the  said 
L.  I.  and  D.  I.  their  executors  and  administrators,  by  these  pre»- 
ents  in  manner  following,  viz.  that  he  the  said  C.  T.  his  executors 
and  administrators,  shall  and  will,  at  all  times  hereafter,  ratify 
and  confirm,  all  and  whatsoever  the  said  L.  I.  and  D.  I.  and 
the  survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  shall  lawfully  do,  or  cause  to  be  done  in  or  about 
the  premises,  and  shall  not,  nor  will,  revoke  or  make  void,  all  or 
any  of  the  powers  hereby  given,  or,  in  pursuance  of  these  presents, 
to  be  given  to  the  said  L.  I.  and  D.  I.  or  the  survivor  of  them,  or 
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the  executors  or  administrators  of  such  surnvor,  nor  release,  dis- 
cbarge, or  compound  for  all  or  any  of  the  debts  and  sums  of 
money,  mentioned  and  intended  to  be  hereby  assigned  as  aforesaid, 
nor  sue  for,  or  intermeddle  with  the  same,  or  any  part  thereof,  nor 
do  any  thing,  whereby  the  recov^ery  thereof,  or  of  any  of  them,  or 
of  any  part  or  parts  thereof,  shall  in  any  wise  be  hindered  or  pre- 
vented, nor  otherwise  act  or  interfere,  in  or  about  the  premises, 
further  or  other  than  the  said  L.  I.  and  D.  I.  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivors  shall  de- 
sire or  require*  ^(Provided  always,  and  it  is  hereby  declared  and 
agreed,  by  and  between  all  the  said  parties  to  these  presents,  that 
it  shall  and  may  be  lawful,  to  and  for  the  said  L.  1.  and  D.  I. 
their  respective  executors  and  administrators,  by  and  out  of  all  or 
any  of  the  moneys,  which  by  virtue  of  any  of  these  presents,  shall 
come  to  their,  or  any  of  their  hands,  to  reimburse  themselv^  re- 
spectively, and  their  respective  co- trustees,  all  such  costs,  charges, 
or  expenses,  as  they  shall  or  may  respectively  sustain,  or  be  put 
unto,  in  or  about  the  execution  of  all  or  any  of  the  trusts  hereby 
in  them  reposed.)  And  also  that  they  the  said  L.  I.  and  D.  L 
and  their  respective  executors  and  administrators,  shall  be  charged 
and  chargeable,  every  of  them  for  and  with  his  own  respective 
receipts,  payments,  acts,  and  wilful  defaults,  and  not  otherwise, 
and  shall  not  be  charged  or  chargeable,  with  or  for  any  sum  or 
sums  of  money,  other  than  such  as  shall  actually  and  respectively 
come  to  his  or  their  hands,  nor  with  or  for  any  loss  or  damage, 
which  shall  or  may  happen,  in  or  about  the  execution  of  all  or  any 
of  the  trusts  aforesaid,  without  their  respective  wilful  default.  And 
this  indenture  further  witnesseth,  that  in  consideration  of  the  sev- 
eral premises,  the  several  persons  of  the  second  and  third  parts, 
by  these  presents  do,  and  every  of  them  doth,  remise,  release,  and 
forever  quitclaim,  unto  the  said  B.  I.  his  heirs,  executors  and 
administrators,  the  several  debts  and  sums  of  money  mentioned, 
and  hereunder  written,  opposite  their  respective  names,  and  all 
actions,  suits,  claims,  and  demands  whatsoever,  in  respect  or  on 
account  thereof.     In  witness,  &c. 


*  This  part  of  the  proriso  may  be  omitted  where  (as  in  the  present  case)  the 
object  is  obtained  in  the  declaration  of  the  trusts. 
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2.  -^  Another  a$9ignment  in  trust  for  creditors^  with  various 
covenants  which  may  be  inserted  according  to  draanstances. 

This  indenture  of  three  parts,  made,  &c.  Imtween  A.  R  of,  &c. 
of  the  first  part,  C.  D.  of,  &c.  of  the  second  part,  and  the  sub- 
scribers, creditors  of  the  said  A.  B.  of  the  third  part,  witnesseth, 
that  the  said  A.  B.  in  consideration  of  one  dollar  to  him  paid,  the 
receipt  whereof  is  acknowledged,  and  of  the  covenants  and  agree- 
ments, hereinafter  contained,  doth  hereby  give,  grant,  assign  and 
transfer  unto  the  said  C.  D.  and  his  assigns,  all  his  household 
goods,  and  all  his  merchandize,  wares,  stock  in  trade,  and  all  sums 
of  money,  due  or  coming  to  him,  on  mortgages,  bonds,  notes,  bills 
of  exchange,  or  book  account,  or  other  matter  whatsoever,  to  have 
and  to  hold  to  the  said  trustee  upon  the  trusts  following  ;  viz ;  In 
trust  to  sell  or  dispose  of  the  goods,  d&c.  at  a  puWic  or  private  sale, 
at  said  trustee's  discretion,  and  to  collect  all  the  sums  of  money 
aforesaid,  and  divide  the  whole  proceeds  and  collections,  after 
deducting  usual  charges,  amongst  the  said  subscribing  creditors 
of  the  third  part,  iu  proportion  to  their  respective  debts. 

The  follomng  clauses  between  [ ]  may  be  inserted,  or  omitted, 

according  to  circumstances. 
Trustees^  receipts  to  be  sufficient  discharges  to  purchasers. 

[And  it  is  hereby  agreed,  that  the  receipts  of  the  said  C.  D.  of 
or  for  any  of  the  assigned  premises,  shall  bo  an  effectual  discharge 
to  the  persons,  to  whom  the  same  shall  be  given.] 

Trustee  authorized  to  sell  at  whatever  price,  Sfc. 

[And  it  is  agreed,  that  the  said  trustee,  may  dispose  of  the  said 
household  goods.  &c.  at  such  prices  as  he  can  obtain  for  the 
same.] 

Trustee  authorized  to  insure,  Sfc. 

[And  it  is  agreed,  that  the  said  trustee,  may  cause  the  trust 
estate  aforesaid,  or  any  part  thereof  to  be  insured  at  his  discretion, 
and  deduct  the  premium  of  such  insurance.] 

Trustee  to  account  for  no  more  than  he  receives. 

And  it  is  agreed,  that  the  said  trustee,  shall  not  be  chargeable 
for  any  more  than  what  he  shall  actually  receive  by  virtue  of  these 
presents,  nor  accountable  for  any  losses,  that  shall  happen  in  the 
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management  or  disposal  of  the  said  trust  estate,  without  his  wil« 
ful|default  or  neglect.] 

Power  of  attorney  from  the  debtor  to  the  trustee. 

[And  the  said  A.  B.,  with  the  consent  of  the  said  creditors, 
subscribers,  doth  herebjr  constitute,  the  said  C.  D.  his  lawful  at- 
torney, irrevocable,  in  his  name,  but  for  the  purposes  aforesaid, 
to  demand,  (1)  sue  for,  recover,  and  receive,  all  and  singular  the 
premises,  assigned  in  trust,  and,  upon  receipt  of  the  same,  or  any 
part  thereof,  to  give  necessary  acquittances ;  to  compound  for  the 
same  or  any  part  thereof,  or  settle  the  same  by  arbitration,  at  his 
discretion  ;  and  generally  to  do  all  acts  necessary  to  effect  the  in- 
tent  of  these  presents.] 

Debtor  covenants,  that  he  has  done  no  act  to  incumber. 

[And  the  said  A.  B.  covenants,  that  he  has  not  heretofore  as- 
signed, incumbered,  received  or  discharged  all  or  any  part  of  the 
premises  hereby  assigned  in  trust  and  that  he  will  not  do  or  suffer 
any  act,  to  hinder  or  obstruct  the  said^  trustee  from  recovering  or 
receiving  the  same,  or  any  part  thereof,  or  such  satisfaction  as  may 
be  had  for  the  same.] 

The  debtor  to  assist,  Sfc. 

[And  the  said  A.  B.  agrees,  upon  reasonable  notice,  to  attend 
the  said  trustee,  and  assist  him  in  making  out  all  accounts  relative 
to  the  assigned  premises.] 

The  debtor  covenants  to  do  further  acts,  ^c, 

[And  the  said  A.  B.  covenants,  at  the  request  and  at  the  cost 
of  the  said  subscribing  creditors  to  perform  and  execute  all  fur- 
ther reasonable  acts  necessary  to  the  performance  of  the  said 
trusts,  and  for  the  further  and  better,  assuring  and  assigning  of 
the  premises,  hereinbefore  mentioned  or  intended  to  be  assigned 
in  trust,  and  for  enabling  the  said  trustee  to  collect,  recover  and 
receive  the  same  or  any  part  thereof.] 

Trustee  to  reimburse  himself 

[And  it  is  agreed,  that  the  said  trustee  may  reimburse  himself. 


(1)  Under  the  insolvent  law  of  Maasachosetts,  Stat.  183S,  c.  163,  the  assign- 
ment  itself  is  conclusive  evidence  of  the  assignee's  authority  to  sue  for  any  debt 
or  right  belonging  to  the  insolvent.    Partridge  v.  HtmnHm,  2  Met.  669. 
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* 

all  costs  and  expenses^  he  may  be  put  to,  in  the  management  and 
performance  of  the  trusts,  hereby  reposed,  together  with  allow- 
ances and  commissions,  customary  among  the  merchants. 

In  case  of  trustee^s  death  creditors  to  choose  another. 

And  in  case  the  said  A.  B.  shall  happen  to  die,  possessed  of 
the  trust  estate  or  money,  it  is  agreed  that  the  said  subscribing 
creditors,  or  the  major  number  of  them,  shall  appoint  another  per- 
son, to  be  trustee  in  the  place  of  the  said  A.  B.,  in  writing  under 
their  hands ;  and,  upon  such  appointment  and  reasonable  notice 
thereof  unto  the  executors  or  administrators  of  the  said  A.  B. 
they  shall  deliver,  assign  and  convey,  all  and  singular  the  trust 
estate  and  premises,  unto  such  new  trustee,  subject  to  the  trusts 
hereinbefore  declared,  and  to  such  other  covenants,  conditions 
and  agreements,  as  shall  be  agreed  upon  between  the  said  sub- 
scribing creditors,  or  the  major  number  of  them,  and  such  other 
trastee  so  appointed  as  aforesaid. 

Trustee^s  covenant  to  perform. 

And  the  said  C.  D.  for  himself,  his,  d&c.  covenants  and  agrees 
with  the  said  A.  B.  his,  &c.  and  with  the  said  subscribing  cred- 
itors, severally,  that  he  will  faithfully  execute  all  the  trusts  herein 
and  hereby  reposed  in  him,  and  will,  at  the  request  of  the  said 
subscribing  creditors,  or  the  major  part  of  them,  account  with 
them  in  writing,  touching  the  said  trusts,  and  will  make  a  just 
distribution  of  all  trust  moneys,  which  he  shall  receive,  (after  the 
deductions  before  mentioned)  amongst  the  said  subscribing  cred- 
itors, according  to  the  true  intent  hereof;*  such  creditors  orcred^ 
itor  first  making  affidavit  or  affirmation  of  the  justness  of  his 
or  their  respective  debt  or  debtSj  before  some  notary  public^  justice 
of  the  peaccy  or  other  magistrate. 

Release  by  the  creditors. 

And  the  said  subscribing  creditors,  for  the  consideration  afore- 
said, do  severally  for  themselves,  [and  their  respective  partners] 
(if  there  are  any  partnership  debts,)  release  unto  the  said  A.  B.  all 
manner  of  action  and  actions,  bonds,  notes,  judgments,  executions, 
and  all  other  claims  and  demands  whatsoever,  from  the  beginning 

*  The  words  in  italict  majr  be  omitted  or  inserted  at  discretion. 
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of  the  world  to  the  day  before  the  date  hereof,  the  present  assignr 
ment,  and  the  several  trusts^  {Agreements,  cavenantSj  provisos 
and  thing's  herein  contained  foreprised  and  excepted.^ 

Proviso,  in  case  of  concealment  of  property,  S/^, 

Provided  always,  that,  in  case  the  said  subscribing  creditors,  or 
any  of  them,  shall,  at  any  time  hereafter,  prove  or  make  appear, 
that  the  said  A.  B.,  on  the  date  of  these  presents,  was  possessed 
of,  or  interested  in,  any  other  goods,  debts,  estate  or  effects  what- 
soever, (wearing  apparel  only  excepted)  to  the  value  of dol- 
lars or  upwards,  besides  what  are  contained  or  referred  to  in  the 
annexed  schedule,  then  the  said  A.  B.  shall  have  no  benefit  what- 
soever from  these  presents,  or  from  any  release  or  releases  to  him 
given,  or  agreed  unto  by  the  said  creditors  or  any  of  them  ;  but 
the  release  hereby  given,  and  all  the  covenants  herein  contained 
for  the  benefit  of  the  said  A.  B..  shall  be  absolutely  void. 

Creditors  not  coming  in,  within days,  not  to  he  benefited. 

[Provided  also,  that  every  such  creditor,  as  shall  not  come  in 
and  execute  these  presents  within days  from  the  ilate  there- 
of, shall  not  be  entitled  to  any  distribution  or  advantage  therefrom 
whatsoever,  and,  in  such  case,  the  proportions  or  proportion  of  the 
premises  hereby  assigned,  which  such  creditor  or  creditors  would 
have  been  entitled  to  receive,  if  he  had  executed  the  same  with- 
in the  time  aforesaid,  shall  be  paid  over  to  the  said  A.  B.,  or  to 
such  person  or  persons,  as  he  shall  in  writing  appoint.] 

Debtor  to  be  allowed  five  per  cent. 

[And  it  is  agreed,  that  the  said  A.  B.  shall  be  allowed  the  sum 
of  five  per  cent,  out  of  the  net  produce  of  all  the  estate  hereby 
assigned,  which  shall  be  fiaid  to  him  by  the  said  trustee.] 

Trustee  to  pay  debtor^s  rent  and  small  debts,  fyc. 

And  it  is  agreed,  that  the  said  trustee  shall,  out  of  the  trust 
moneys,  pay  the  rent  and  taxes  of  the  dwelliughouse  of  the  said  A. 

B.  on next  ensuing,  and  the  wages  due  to  the  servants  of 

the  said  A.  B.,  as  also  all  debts  due  from  the  said  A.  B.  under 
the  sum  of  twenty  dollars,  apiece,  provided  such  small  debts  all 

*The  words  in  itnlica  seem  sup«*rfluous,  since  the  contents  of  the  aasignment 
would  be  excepted,  \f  not  particularly  mentioned. 
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together  do  not  exceed,  in  the  whole,  the  sum  of  two  hundred 
dollais. 

No  creditor  to  be  paid  until  he  has  made  affidavit  of  the  just- 
ness of  his  debt, 

[Provided  also,  that  no  dividend  or  distribution  shall  be  made 
by  the  said  trustee,  of  any  part  of  the  effects  so  assigned  in  trust 
as  aforesaid,  to  or  amongst  any  of  the  creditors,  parties  to  these 
presents,  until  such  creditor  shall  have  made  an  ajfBdavit  or  af- 
firmation, of  the  justness  of  his  claim,  before  some  justice  of 
the  peace,  notary  public,  or  other  magistrate,  and  that  the  same 
was  grounded  on  a  sufficient  legal  consideration.]  * 

Remainder  to  be  paid  over  to  the  debtor. 

[And  it  is  lastly  agreed,  that  when  the  said  subscribing  credi- 
tors shall  have  received  the  whole  of  their  respective  debts  ;  and 
all  charges,  commissions  and  allowances  have  been  deducted  from 
the  said  trust  moneys,  the  said  trustee  shall  deliver  or  pay  over 
the  remainder  (if  any)  to  the  said  A.  B.  or  his  executors  or  ad- 
ministrators.]    In  witness,  &c. 


3.  —  An  assignment  of  all  the  debtor'* s  persotial  atid  real  estate^ 

for  the  benefit  of  creditors. 

An  indenture  made  and  concluded  this day  of ,  be- 
tween A.  B.  of of  the  first  part,  and  C.  D.  of of  the 

second  part,  and  the  creditors  of  the  said  A.  B.  who  have  signed 
and  sealed  these  presents,  of  the  third  part.  Whereas  the  said 
A.  B.  is  at  present  unable  to  pay  all  his  just  debts,  and  hath 
agreed  to  assign  and  convey  all  his  estate,  real,  personal  and  mix- 
ed, unto  the  said  G.  D.,  in  trust,  for  the  benefit  of  all  his  credi- 
tors, in  manner  hereinafter  mentioned  :  Now  this  indenture  wit- 
nesseth,  that  the  said  A.  B.,  in  consideration  of  the  premises,  and 
of  one  dollar  paid  him  by  the  said  C.  D.,  the  receipt  whereof, 
&c.,  doth  hereby  grant,  bai^ain,  sell  and  convey  unto  the  said  C. 
D.,  his  heirs  and  assigns,  all  the  said  A.  B's  lands,  tenements,  and 
hereditaments,  goods,  chattels,  (except  household  furniture  and 
stores,)  merchandize,  debts  and  sum  and  sums  of  money,  due, 
owing  or  belonging  unto  the  said  A.  B.,  and  all  securities  had, 
taken  and  obtained  for  the  same,  and  all  his  right,  title  and  inte*^ 
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est,  in  and  to  the  same  ;  to  have  aod  to  hold  the  same  with  the 
appurtenances,  to  the  said  C.  D.,  his  heirs,  executors,  administra- 
tors and  assigns,  upon  the  special  trusts  nevertheless,  that  the  said 
C.  D.  shall  forthwith  take  possession  and  seizin  of  the  premises, 
and  within  such  convenient  time  as  to  him  shall  seem  meet,  by 
public  or  private  sale,  for  the  best  price  that  can  be  procured,  shall 
convert  all  and  singular  the  premises  into  money,  and  as  soon 
as  possible,  collect  all  (1)  and  singular  the  debts,  and  sum  and 
sums  aforesaid,  and  after  deducting  the  costs  and  charges  of  the 
trusts  before  mentioned,  shall  pay  and  apply  the  moneys  arising 
,  therefrom  in  manner  following,  that  is  to  say,*  in  the  first  place, 
shall  pay  the  said  A.  B.  in  consideration  of  his  services  to  be 
rendered  in  the  settlement  of  his  affairs,  for  the  support  and  main- 
tenance of  him  and  his  family dollars ;  and  secondly,  out 

of  the  residue,  shall  pay  and  discharge  in  equal  proportions,  the 
respective  debts  of  all  the  creditors  aforesaid,  who  have  signed 
and  sealed  these  presents ;  and  in  the  third  place,  after  the  full 
satisfactioi]  and  discharge  of  the  debts  last  above  mentioned,  out 
of  the  residue,  (if  any,)  shall  pay  all  other  creditors  of  the  said  A. 
B.  in  equal  proportions ;  and  in  the  last  place,  shall  pay  over  the 
surplus,  (if  any,)  to  the  said  A.  B.,  his  executors,  &c.  And  the 
said  A.  B.,  in  furtherance  of  the  premises,  doth  hereby  make, 
constitute  and  appoint  the  said  C.  D.  his  true  and  lawful  attor- 
ney irrevocable,  in  his  name  or  otherwise,  and  upon  and  for  the 
trusts  aforesaid,  to  ask,  demand,  recover  and  receive  of  and  from 
all  and  every  person  and  persons,  all  and  singular,  goods,  chattels, 
wares,  merchandize,  debts,  sum  and  sums  of  money,  and  demands, 
due,  owing,  or  belonging  unto  him,  and  upon  all  receipts  and 
deliveries  in  the  premises,  due  acquittances  and  discbarges,  in  his 
name  or  otherwise,  to  make,  execute  and  acknowledge,  and  in 
default  of  delivery  or  payment  in  the  premises,  to  sue,  prosecute, 
and  implead  for  the  same,  and  to  compound  and  agree  for  all,  or 
any  part  thereof,  as  he  may  see  meet,  and  upon  such  composition 
or  other  agreement,  to  make  due  acquittances  and  releases,  and 

(1)  An  assignee  was  held  bound  to  account  to  creditors,  for  property  which  by 
his  negligence  he  failed  to  receive.    Pingrte  v.  Conutock,  18  Pick.  46. 

*  These  words  leiid  to  suspicion  and  it  will  be  most  prudent  to  omit  them,  as 
they  may  vacate  the  deed.    They  are  of  little  service  to  the  debtor,  as  the  sum  of 
.  money  may,  without  doubt,  be  taken  on  foreign  attachment. 
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also  for  all  or  any  of  the  purposes  aforesaid,  to  coi^stitute  one  or 
more  attorney  or  attorneys  under  him  the  said  C.  D.  Hereby 
giving  and  granting  to  my  said  attorney  and  his  substitutes,  full 
power  and  authority  in  the  premises,  to  do  all  things  necessary  and 
proper  for  the  full  and  complete  execution  of  the  trusts  aforesaid. 
And  the  said  A.  B.  for  himself,  &c.,  doth  covenant,  d&c.,  to  and 
with  the  said  C.  D.  his,  &c.  that  he  the  said  A.  B.,  his,  &c.  shall 
not,  nor  will,  in  any  manner  release  or  discharge,  any  rights,  debts, 
demands,  or  credits,  due,  owing,  or  belonging  unto  him,  nor  in  any 
way  obstruct  or  hinder  the  said  C.  D.  his,  &.c.  in  the  recovering, 
receiving,  or  getting  in  of  the  same ;  that  he  the  said  A.  B.  will 
ratify  and  confirm  whatsoever  the  said  C.  D.  or  his,  &c.  may  or 
shall  do,  by  virtue  hereof,  in  the  premises,  and  further,  that  he  the 
said  A.  B.  at  the  costs  and  charges  of  the  creditors  aforesaid,  (or 
at  his  own  charges,)  from  time  to  time,  make,  do  and  execute, 
all  and  every  such  further  acts,  matters  and  things  for  the  better 
and  further  assigning  and  assuring  of  all  and  singular  the  premises  to 
and  for  the  trusts  and  purposes  aforesaid,  as  by  the  counsel  learned 
in  the  law,  of  the  said  C.  D.  may  be  reasonably  advised  and  re- 
quired ;  and  further,  that  he  the  said  A.  B.  will,  and  his,  &c. 
shall,  from  time  to  time,  as  occasion  may  require,  upon  reason- 
able request  and  notice,  to  him  by  the  said  C.  D.,  his,  &c.  given, 
assist  him  and  them  in  making  up  his  accounts,  and  in  getting  in 
the  said  debts,  &c.  according  to  the  best  of  his  power  and  ability. 
And  the  said  C.  D.  for  himself,  his,  ice.  doth  hereby  covenant, 
&c.  to  and  with  the  said  creditors  of  the  said  A.  B.  who  have 
signed  and  sealed  these  presents,  that  he  the  said  C.  D.,  his,  &c. 
shall  and  will,  from  time  to  time,  and  at  all  times  hereafter,  as 
often  as  he  or  they  shall  thereunto  be  required  by  the  same  cred- 
itors, or  a  major  part  of  them,  at  a  meeting  to  be  called  for  that 
purpose  by  advertisements  in  the  newspapers  published  in  B., 
&.C.  render  a  just  account  of  all  sums  of  money,  received  by  him 
or  them  by  reason  of  the  premises,  together  with  the  time  when, 
and  the  persons  from  whom  the  same  shall  be  received ;  and 
also  will,  upon  request  and  notice,  to  him  in  manner  aforesaid 
given,  well  and  truly  pay  and  distribute,  the  same  according  to 
the  trusts  before  mentioned,  and  so  from  time  to  time,  and  at 
all  times  hereafter,  pay  and  distribute  all  sums  of  money  re- 
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ceived  by  him  in  the  premises,  as  often  as  shall  be  required  by 
the  said  creditors  or  a  major  part  of  them,  at  such  meeting  as 
aforesaid.  And  further,  that  he  the  said  O.  D.  his,  &c.  shall  and 
will,  faithfully  and  justly  conduct  himself  according  to  his  best 
skill,  power  and  ability  in  the  execution  of  the  trusts  reposed 

in  him,  in  all  respects  whatsoever,  &c.     In  witness,  &c. 

» 

NOTES. 

A  debtor  may  assign  cXl  his  property,  and  strip  himself,  in  favor  of 
any  one  creditor  or  more,  if  there  be  an  adequate  consideratiou,  and 
the  creditors  become  parties  to  the  conveyance,  at  the  tim^  of  its  execu- 
tion, or  before  any  attachment  be  laid,  if  it  be  done  bona  Jide,  Stevens 
4-  al  V.  BeJi,  6  Mass.  &.  342. 

And  a  debtor  may  openly  prefer  and  transfer  property  even  after  ac- 
tions commenced  against  him.  See  Twyne^i  case,  in  Smithes  Leading 
Cases,  n.  and  cases  there  cited. 

So,  an  insolvent  debtor  may  secure  his  creditors,  and  those  whom 
he  is  bound  to  indemnify,  by  pledging  his  property,  or  by  conveying  it 
in  trust  for  their  use,  and  with  their  consent;  if  he  do  it  honestly  and 
fairly,  and  deliver  the  property  agreeably  to  the  conveyance.  But  such 
security  should  not  be  manifestly  excessive ;  and  there  ought  to  be  a 
stipulation,  that  the  surplus  over  the  debts  and  indemnities,  shall  enure 
to  the  use  of  the  debtor.     See  Ibid. 

So  sureties  may  be  secured  by  a  pledge,  with  liberty  to  sell  if  dam- 
nified, accounting  to  the  pledgor  for  the  surplus;  there  being  no  dis- 
tinction between  a  conveyance  in  trust  for  creditors,  with  their  consent, 
whether  it  be  by  way  of  pledge  or  in  payment  of  their  debts.  If  no 
time  is  set,  for  the  grantees  to  apply  the  proceeds  and  render  an  ae* 
count,  the  law  requires  them  to  execute  the  trust  in  a  reasonable  time. 
See  lb. 

Schedules  of  the  effects  conveyed,  and  the  amount  of  the  liabili- 
ties to  be  indemnified  against,  or,  the  debts  to  be  paid,  should  be 
made  at  the  time  of  the  grant,  or,  it  should  be  agreed  that  they 
should  be  made  out  as  soon  as  may  be,  to  prevent  the  presumption  of 
fraud.     See  lb. 

But,  as  the  establishment  of  a  trust  estate,  created  by  an  insolvent 
debtor  for  the  benefit  of  his  creditors,  not  parties  to  it,  is  contrary  to  the 
policy  of  the  law,  an  assignment  in  trust  for  creditors  generally,  without 
their  consent  given  to  such  conveyance,  is  void.  See  15  Mass.  R.  74 ; 
Widgertf  v.  Haskell y  5  Mass  R.  144 ;  Hastings  v.  Baldwin^  17  Mass. 
R.  552  ;  Ingrahnm  v.  Geyer^  13  Muss.  R.  146. 

If  therefore  a  debtor  makes  an  assignment  in  trust  for  his  creditors, 
to  an  assignee  who  is  not  a  creditor,  the  creditors  may  treat  the  as- 
signment as  absolutely  void,  as  soon  as  it  is  executed  ;  and  may  either 
attach  the  property  assigned,  or  may  summon  the  assignee  if  in  posses- 
sion of  it,  OS  the  trustee  of  the  debtor,  by  the  process  of  foreign  at- 
tachment. See  Stevens  4*  aA  v.  Be//,  6  Mass.  R.  339  ;  Marston  v.  Co- 
but  n,  17  Mass.  R.  454  ;  Widgery  v.  Haskell^  5  Mass.  R.  144 ;  Brew* 
er  v.  Pitkin,  11  Pick.  300. 
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And  though  the  creditors  may  ratify  such  an  aasignnficnt,  by  their 
assent  to  it,  yet,  it  seems,  such  assent  will  not  be  presumed  ;  and  though 
a  sufficient  number  of  them  should  assent  to  the  assignment,  so  as 
to  take  up  all  the  property  assigned,  yet  such  assent  will  not  defeat 
ao  attachment,  or  a  trustee  process,  after  the  assignment  is  (wmif^d 
by  the  debtor,  but  before  the  creditors  have  assented.  Such  assent, 
however,  will  establish  the  assignment,  if  unexceptionable  in  other 
respects,  against  ja  subsequent  attachment,  or  trustee  process.  See  same 
cases. 

If  the  assignee  is  a  creditor,  it  seems  the  amount  of  his  own  debt 
will  be  protected,  unless  he  has  been  guilty  of  fraud,  though  the  as* 
signment  should  be  set  aside  in  favor  of  other  creditors.  This  how- 
ever is  on  the  supposition,  that  the  assignee  has  assented  by  becom« 
ing  a  party  to  the  conveyance,  previous  to  an  attachment.  For  if, 
after  the  assignment  is  made,  but  before  the  assignee  has  become  a 
party,  an  attachment  is  laid,  or  the  assignee,  being  in  possession  of 
the  property,  is  summoned  as  trustee,  his  becoming  a  party  to  the  as* 
iffgnment  afterwards,  will  not  avail  him,  and  he  will  neither  be  allowed 
to  retain  nor  set  off  his  own  debt  under  the  osaignmenL  See  Brewer  v. 
Fitldn^  11  Pick.  aOO. 

And  in  case  of  a  fraudulent  assignment,  there  will  be  no  lien  in 
favor  of  an  assignee,  though  a  creditor.  BurHngame  v.  Beli^  16  Mass. 
R.  324. 

The  burthen  of  proof  that  the  property  assigned  will  be  wanted 
to  answer  real  debts,  rests  upon  the  assignee.  See  Horfb'n  v.  SvH" 
ntr^  4  Pick.  267.  For  the  courts  will  not  suffer  the  funds  of  the 
debtor  to  be  locked  up,  when  they  are  not  wanted  for  distribution  among 
the  creditors,  who  havu  become  parties  to  the  assignment. 

Where  personal  property  is  assigned  to  two,  to  be  held  in  proper^ 
tion  to  their  respective  debts,  if  one  debt  is  fraudulent,  the  assignment 
will  be  good  pro  rata  for  the  other.  Prince  v.  Shepard^  9  Pick. 
176. 

A  general  assignment  will  not  be  held  fraudulent,  as  against  cred- 
itors, not  parties,  merely  on  account  of  a  covenant  that  until  sale,  the 
debtor  may  use  or  occupy  the  property,  whether  real  or  personal.  Box- 
ter  V.  Wheeler,  9  Pick.  21. 

It  seems,  it  is  not  necessary  for  preferred  creditors  described  in  the 
instrument  of  assignment,  to  come  in  and  execute  it,  unless  the  assign- 
ment itself  requires  it.  Such  creditors  may  avail  themselves  of  the 
trust,  whether  they  subscribe  the  assignment  or  not.  New  England 
Bank  v.  Lewis ^  Sfc,  8  Pick.   1 13. 

An  assignment  will  not  be  set  aside  for  want  of  a  schedule,  if  the 
property  is  described  with  siiflicieni  certainty,  to  be  ascertained  without 
one,  even  though  it  is  expressly  covenanted  in  the  assignment,  that  a 
schedule  8ha|l  be  made  out  as  soon  as  may  be.  Etntrson  (jr  ai,  v. 
Knower^  6  Pick.  63. 

If  after  an  assignment  is  made,  the  trustee  merely  gives  a  promis- 
sory note  without  security,  to  perform  the  trusts,  and  some  of  the 
cretfitors  give  a  mere  verbal  assent,  the  assignment  will  be  set  aside 
agiiinat  a  creditor  subsequently  attaching.  Quincy  v.  Hall^  1  Pick. 
357. 
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An  aflsignment  ia  not  fraudulent,  merely  because  it  contains  a  stipula- 
tion to  pay  over  to  the  debtor,  the  surplus  after  paying  the  creditors  who 
sign,  as  also  the  dividend  which  certain  creditors  would  have  been  enti- 
tled to  under  the  assignment,  if  they  had  signed  within  two  months. 
Andrews  4*  a^-  v.  Ludlow^  S^c,  5  Pick.  33. 

It  is  quite  apparent  however,  that  any  creditor,  not  signing  the  as- 
signment, may  avail  himself  of  such  surplus,  by  summoning  the  assignee 
as  trustee.  And  as  those  creditors,  who  do  not  sign  the  assignment, 
generally  are  not  entitled  to  any  advantage  from  it,  a  trust  must  result 
to  the  debtor,  for  any  such  surplus,  which  if  not  intercepted  by  credi- 
tors, the  assignee  must  of  course  pay  over  to  the  debtor.  But  a  debtor 
cannot  reserve  to  himself  a  sum  of  money  to  be  paid  out  of  the  trust 
fund,  so  as  to  diminish  the  fund  out  of  which  the  creditors  who  sign 
are  to  be  p(iid.  Any  such  reservation  will  be  liable  in  some  shape  or 
other  io  the  process  of  those  creditors  who  do  not  sign.  See  Harris 
V.  Sumner,  2  Pick.  129. 

So,  where  A.  owing  debts  to  the  amount  of  8113,000,  assigned 
property  to  the  amount  of  (5 1,000,  in  trust  to  pay  over  to  the  debt- 
or's family  10,000,  and  afterwards  in  trust  to  pay  such  of  his  credi- 
tors, as  would  accept  their  dividends  of  the  balance  and  give  a  dis- 
charge to  A.  in  full,  which  armngement  was  agreed  to  by  creditors 
whose  debts  amounted  to  more  than  the  (5 1,000  assigned,  it  was 
held,  that,  as  n^spects  creditors  who  did  not  sign  the  assignment, 
the  reservation  of  ( 10,000  was  void.  See  M^Alhster  v.  Marshall y  6 
Binney,  338.  The  reservation  in  that  case,  consisted  in  fact  of  real 
estate,  which  was  held  liable  to  the  extent  of  the  creditor's  execution. 
The  principle  however  is  the  same. 

In  Leaving  v.  Brinkerhoff,  a  provision  that  the  creditors  were  not 
to  be  paid  in  proportion  unless  they  should  execute  and  deliver  a  com- 
plete discharge  of  their  demands,  was  held  by  the  chancellor  to  be 
rigprous,  coercive  and  unjust,  in  an  assignment,  that  did  not  extend  to 
all  the  property  of  the  debtor.     See  5  Johns.  Ch.  R.  329. 

So  an  assignment  in  trust  to  pay  the  assignees,  and  such  other 
creditors  as  the  debtor  might  appoint  in  one  year,  with  power  of  re- 
vocation and  new  appointment,  was  held  void.  Riggs  v.  Murray,  2 
Johns.  Ch.  R.  565. 

In  Hyslop  v.  Clark,  A.  and  B.  assigned  their  property  to  C.  and 
D.  in  trust  to  pay  a  certain  debt,  due  from  A.  and  B.  to  C.  and  to. 
pay  the  other  creditors  of  A.  and  B.  on  condition  of  releasing  their  de- 
mands in  full,  on  receiving  their  respective  proportions ;  and,  in  case 
any  of  those  other  creditors  should  refuse  to  give  such  discharge,  then, 
in  further  trust,  after  paying  Cs  debt,  to  pay  such  creditors,  as  the 
debtors  A.  and  B.  shoul<i  appoint.  The  attempt  to  coerce  the  ci  editors 
was  held  to  be  fraudulent,  and  to  make  the  a&signment  void  at  cotttmon 
lato,  for  all  except  the  debt  due  to  C,  but  undttr  the  I^np  York  stal" 
ute  of  frauds,  rendered  the  assignment  void  tit  toio,  without  excepting 
C's  debt.     14  Johns.  R.  458. 

In  Lippencofi  v.  Barker^  an  assignment  made  by  n  debtor  in  trust 
for  such  creditors  as  should  within  four  months  execute  a  release  of 
all  demands,  such  arrangement  being  agreed  io  by  a  svJkietU  fiunt" 
ber  of  creditors  to  take  up  all  the  property,  preoious  to  the  delivery 
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^  the  assignment^  was  held  good.  In  this  case  all  the  creditors  but 
two,  met  and  unanimously  agreed  to  the  terms  of  the  assignment,  before 
it  was  delivered,  and  under  these  circumstances,  was  the  assignment 
supported.     2  Binney,  174.     Su  ante  in  the  Introduction. 

lo  Fox  V.  Adorns^  the  validity  of  a  stipulation  for  a  discharge,  ^'n  gen- 
eral, was  recognized,  on  the  authority  of  Haleey  v.  Whitney^  (4  Mason, 
207.)     See  5  Greenleaf,  253. 

It  seems  a  creditor  may  annex  a  qualification  to  his  assent  to  an  as- 
signment, by  restricting  its  application  to  particular  debts  only,  and  it 
will  be  sustained  by  the  Court.  Deering  v.  Cox,  6  Greenleaf,  404. 
This  however  would  depend  upon  the  circumstances  of  the  case,  and 
the  nature  of  the  stipulations  in  the  assignment. 

Where  the  time  for  creditors  to  come  in  is  limited  in  the  assignmentt 
and  notice  has  been  publicly  given,  po  creditor  can  aflerwards  come  in, 
whether  any  dividends  have  been  paid  or  not.  Ph,  Bank  v.  SuIHpoh^ 
4-c,  9  Pick.  410. 

In  Maine,  a  general  assignment  executed  in  another  jurisdiction, 
is  not  permitted  to  operate  on  property  there,  so  as  to  defeat  the  at- 
tachment of  a  creditor  residing  there.     Fox  v.  Adorns^  5  Greenleaf, 

An  assignee  will  not  be  held  as  a  trustee  on  the  process  of  foreign 
attachment  on  account  of  an  assignment  of  land,  or  choscs  in  action, 
until  the  land  is  sold,  or  the  notes  or  demands  are  collected.  Gore  v. 
ClUby,  6lc.  8  Pick.  556. 

Without  any  express  stipulation  to  that  efiect,  the  assignee  or  trustee, 
who  receives,  is  alone  answerable ;  and,  if  an  assignee  should  misapply 
funds  by  mistake,  he  will  of  course,  be  answerable  to  the  person  who 
suffers  by  the  mistake ;  and  therefore,  if  he  should  pay  a  creditor,  as 
a  preferred  creditor,  who  was  not  so,  he  would  be  liable  to  a  preferred 
creditor,  for  the  amount  of  the  loss,  sustained  by  him,  in  consequence  of 
it.  See  New-England  Bank  v.  Lewis,  8  Pick.  113;  Ward  ^  al.  v. 
Lewis,  4  Pick.  518. 

Where  A.  summoned  as  trustee  of  B.,  disclosed  that  B.  had  by 
deed,  assigned  personal  property  to  him,  to  secure  debts  due  to  A. 
and  to  other  preferred  creditors;  and  had,  at  the  same  time  made  a 
deed  of  real  estate,  for  the  same  purpose,  though  absolute  on  the  face 
of  it,  in  which  the  consideration  was  97500,  paid  to  the  grantor,  and 
that  previous  to  the  service  of  the  process,  the  preferred  creditors,  had 
notice  of  the  deeds  and  assented  to  them ;  and  further,  that  the  per- 
sonal property  was  more  than  sufficient  to  pay  the  preferred  debts ; 
it  was  held  that  the  real  estate  passed  by  the  deed ;  that  it  should 
be  applied  at  its  actual  value  to  the  payment  of  the  preferred  debts, 
before  resort  was  had  to  the  personal  estate ;  and  that  for  the  surplus 
of  the  personal  estate,  not  wanted  for  the  payment  of  the  balance  of 
the  preferred  debts,  the  respondent  was  liable.  Webb  v.  Peele,  7  Pick. 
247. 

A  debtor  assigned  goods  and  choses  in  action  to  assignees,  for  the 
benefit  of  such  of  his  creditors  as  should  become  parties  to  the  assign- 
ment. After  some  of  the  creditors  had  become  parties,  the  assignees 
were  summoned  as  irustces  of  the  debtor.  It  appeared  from  their 
answer,  that  when  the  writ  was  served  on  them,  the  goods  were  not 
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Now  know  ye,  that  I,  the  said  A.  B.,  having  taken  upon  me  the 
burthen  of  the  said  arbitration,  and  having  heard  and  examined,  as 
well  the  said  psurties,  as  their  respective  attorneys  and  witnesses, 
proofs  and  allegations  on  both  sides,  concerning  the  said  disputes 
and  differences  between  them,  and  fully  considered  the  same  and 
the  matters  to  me  referred ;  do  make  this  my  award  ami  umpirage, 
in  manner  following,  (that  is  to  say,)  I  do  award  and  order,  that 
the  said  C.  D.  his  executors  or  administrators,  do  and  shall,  on 

,  between  the  hours  of  ten  and  twelve  of  the  clock  in  the 

forenoon,  at  the  house  known,  &c.  pay,  or  cause  to  be  paid,  unto 

the  said  D.  E.  the  sum  of in  full  satisfaction  for  his  damages 

and  cost  in  a  certain  action  lately  commenced  by  him  against  the 
said  C.  D.,  and  also  for  the  cost  of,  and  occasioned  by,  the  said 

reference ;  and  upon  payment  of  the  said  sum  of ,  I  do 

award  and  direct  that  the  said  parties  shall  (if  required)  duly  ex- 
ecute and  deliver  to  each  other  mutual  releases*  in  writing,  of  all 
and  every  action  and  actions,  cause  and  causes  of  action^  damages, 
claims,  and  demands  whatsoever,  subsisting  or  depending,  on  or 

before  the  said day  of last.     (The  date  of  the 

submission.)     In  witness,  &c. 


2.  —  An  award  by  two  arbitrators. 

To  all,  &c.  to  whom  these  presents,  (or^  if  necessary  from  the 
terms  of  the  submission,  say,  '<  this  present  writing  of  award,  in- 
dented,") shall  come.  We  J.  F.  &,c.  and  R.  S.  4^.  send  greet- 
ing :  Whereas  divers  suits  aud  controversies  have  been  and  yet 
are  depending  between  E.  L.,  4^.  and  M.  N.,  &c.  for  the 
determining  whereof  the  said  K.  L.  and  M.-  N.,  have  submitted 
themselves,  and  are  become  bound,  each  to  the  other,  by  their 

several  obligations,  dated  the day  of ,  in  the  sum 

of  ■,  with  conditions  thereunder  written,  to  stand  to,  fulfil 

and  keep  the  award,  determination  and  judgment  of  us  the  said 
J.  F.  and  R.  S.  arbitrators  indifferently  elected  or  chosen,  as 
well  on  the  part  and  behalf  of  the  said  K.  L.  as  on  the  part  and 
behalf  of  the  said  M.  N.,  to  award,  determine  and  judge  of  and 


*  The  releases  awarded  should  pursue  the  terms  of  the  submissioii. 
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eoDcerDing  all  and  all  manner  of  actions,  ( 1 )  controversies  and  de- 
mands whatsoever,  depending  between  the  said  K.  L.  and  M.  N. 
from  the  beginning  of  the  world  until  the  day  of  the  date  of  these 
presents,  (or  of  the  said  obligations,)  so  always  as  the  said  award, 
determination  and  judgment  of  us  the  said  J.  F.  and  R.  S.,  for 
and  concerning  the  premises,  be  made  and  put  in  writing  (indented) 

under  oar  hands  and  seals,  on  or  before  the day  of , 

(i2)  as  by  the  said  obl^ation,  and  conditions  (reference,  &c.)  doth 
more  fully  appear :  Now  know  ye,  that  we  the  said  J.  F.  and  R. 
S.  arbitrators  as  aforesaid,  taking  upon  us  the  charge  of  the  said 
award  and  arbitrament,  and  having  deliberately  and  at  large  heard^ 
and  considered  the  allegations,  witnesses  and  evidence  of  both  the 
said  parties  concerning  the  said  premises,  do  therefore  make  and 
put  into  writing,  this  our  award,  arbitration  and  judgment  (or  do 
by  these  presents  arbitrate,  8^c.)  between  the  said  parties  for  and 
concerning  the  premises,  in  manner  and  form  following,  to  wit ; 
first  we  do  award,  by  these  presents,  that  the  said  K.  L.  his  ex- 
ecutors or  administrators,  shall  well  and  truly  pay,  &c.     And  we 
the  said  arbitrators  do  also  award,  that  he  the  said  K.  L.  shall  also 
on,  &c,  sign  and  seal,  and  as  his  act  and  deed  deliver  unto  the 
said  M.  N.,  or  to  her  use,  a  general  release  in  writing,  of  all  man- 
ner of  actions,  controversies  and  demands  whatsoever  from  t 
beginning  of  the  world  unto  the  day  of  the  date  of  the  obliga^^^";^ 
aforesaid.    And  further,  we  do  award,  &c.  that  the  said  »■ 


(1)  Where  the  partiea  intend  to  refer  aU  diBputeft,  the  term»  of  *^®   ^ete  ^^® 
ihould  be  "of  all  matters  in  diiference  between  the    parties;     o«*  i>e  **  **^ 
reference  relates  to  a  matter  in  a  particular  caiise  only,  it  sl^ottia       ^^ 
mattere  in  difference  in  the  cause."     3  T.  R.  628  ;  2   CYvit,  Black,  p.  ^ « •      -A  i»  to 

(2)  A  time  should  in  aU  cases  be  mentioned  witHin  "which  ^\J^^  re»»o^; 


he  made;  but  where  no  time  is  mentioned,   ilie   award  a^^^.^®^  tl»a  P?"^^ 
able  time.     In  many  instances  it  is  usual  to   vest  in  the  w?^'**^  ^   ill©   ^^^w-a 

ride 
Cbi 
tho 

tt«de,  it  is  a  revocation  without  notice  to  tKe    arbitrators.    ^    ^^.l-ued   ^^^♦lot^.-    « 


ofenltrginff  the  time  within  which  the  award  is    to  be  «V^®'    -^vidc  ^*S\^^ 
of  one  of  ti^e  arbitrators  will  defeat  the  reference,   it  ia  'weU  to  p^  ^j^^.    ***i3l  ^ 
mtiagency.    7  Taunt.  671;  2  B.  &   A.    894  ;  '3D.   k  U- 1»^?  *  ^^e   •^^'c^^^ 
.n,n.   If  a  feme  sole  submit  to  arbitration    and  marry  wpt^    U55  •    ^     vvi^x 


CO 

P 


BUck.  p.  17,  n.   But  the  husband  and  wife   in  tKat  case  inAy  ^ 

bond.    2  Ea8t,  266.      Bankruptcy  of  eitlxer  of    the  parties  w  ^         _ 

mit  R.i3;  4  B.  &  A.  250.     A  Court   of   Cliancery  wiU  »ot       poit^tx^^g^    ^ 
ciftc  pecfonnance.    19  Ves.  431.      And    no    Sbction   lies  tor  "  ^  revoW®*      ^^^xxt. 
•ibitrator.   2B.  &  p.  13.    But  where   a  party   covenwoU J^  oi^""^  ^ZXy^^^  **^ 
perform  aaaward,he  will  be  liable    to  an    action    «^'   "J^'Tfi  .     rSee  ^'^r^^oO 
5B.&A.607;1D.&R.    i06;    2  CMt.  It.    31t>  ;   \^A\  \S^^^^^ 
Award!,  8  CHt  Com.  Law.  650  lo  666  ;    Caldw.  on  Abr.  42,  *o  . 
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shall  sign,  seal,  &c.  a  release,  &c.  In  witness,  &c.  (Or^  in 
tpUness  whereof  the  said  arbitrators  to  both  parts  of  this  present 
award  indented^  have  set  their  hands,  ^.) 

The  following  clauses  may  be  inserted  according  to  circumstances. 

To  deliver  goods. 

—  That  the  said  E.  F.  shall  freely  deliver  up  to  the  said  6. 
H.  on  request  by  him  to  be  made,  one  trundle  bed,  and  three 
pair  of  sheets  thereto  belonging,  one  mahogany  table,  one  dozen 
chairs,  and  one  silver  tankard,  all  of  which  were  the  goods  of 
the  late  M.  N.  deceased. 

To  deliver  writings. 

That  the  said  E.  F.  shall  freely  deliver  up  to  the  said  G.  H.  on 
or  before  the  tenth  day  of  April,  next  ensuing  the  date  hereof,  at 
his  dwellinghouse  in  K.  aforesaid,  all  leases,  deeds  and  writings 
whatsoever  concerning  the  estate  of  the  said  G.  H.  now  in  the 
bands  and  possession  of  the  said  C.  D.,  or  of  any  other  person 
in  trust  for  him,  especially  the  leases  of  the  dwellinghouse,  &c. 
(describe  the  particular  papers.) 

To  give  a  bond  to  pay  money,  4*c. 

That  the  said  E.  F.  within  two  days  after  notice  of  this  award, 
shall  well  and  sufficiently  make,  seal  and  deliver  to  the  said  G. 
H.  a  bond  or  obligation  in  the  penal  sum  of  two  thousand  dollars, 
conditioued  for  the  payment  of  one  thousand  dollars  to  the  said 
G.  H.  or  his  assigns  on  or  before  the day  of,  &c. 

-     To  deliver  up  writings  to  be  canceled. 

That  the  said  E.  F.  his  &,c.  or  some  of  them,  shall  deliver  up 
unto  the  said  G.  H.  his  executors,  &.c.a  certain  hidenture  of  cov- 
enant concerning  a  marriage  between,  ice,  as  also  a  certain  mort- 
gage of,  &,c.  (describe  the  writings)  canceled  or  to  be  canceled. 

To  discontinue  all  actions. 

Also  the  said  arbitrators  do  award,  &c.,  that  the  said  M.  N.,  her 
executors  or  administrators,  or  some  of  them,  at  their,  or  some  of 

their,  costs  and  charges,  shall,  before  the  — ^—  day  of ,  cause 

and  procure,  that  all  suits,  &c.  heretofore  commenced  against  the 
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said  O.  P.  in  any  court  or  courts  whatsoever,  either  by  or  in  the 
name  of  the  said  M.  N.  or  by  or  in  the  name  of  any  other  person 
or  persons  by  the  means,  and  procurement  of  the  said  M.  N.,  shall 
from  thenceforth  cease  and  be  no  further  proceeded  in  by  them, 
or  any  of  them,  or  by  the  means,  or  procurement  of  them  or  any 

of  them,  and  before  the day  of ,  be  utterly  discontinued 

and  made  void.  And  we  do  further  award  that  the  sum  of—, 
being  the  expenses  and  charges  incident  to  this  arbitration,  shall 
be  paid  by  them,  the  said  O.  P.  and  M.  N.  in  equal  shares,  &c. 


3.  —  A  nomination  of  an  umpire^  by  two  arbitrators  who  could 
not  conclude  the  differences  to  them  re/erred. 

To  all,  &c.,  we  A.  and  B.  of — —send  greeting :  {Recitals  as 
in  No.  1,  to  the  letter  (a^)  ).  Now  know  ye,  that  we,  the  said  A. 
and  B.,  arbitrators  as  aforesaid,  not  having  concluded  and  agreed 
upon  the  premises  to  us  referred  as  aforesaid,  do  hereby,  according 
to  the  power  to  us  granted  by  the  said  obligation,  nominate  and 

appoint  F.  of ,  the  sole  umpire  in  the  premises,  to  conclude 

and  determine  all  the  matters,  demands,  and  differences  in  contro* 
versies  between  the  said  parties  ;  *which  umpirage  shall  be  given 
up  by  the  said  F,,  in  writing  indented  under  his  hand  and  sealj 
ready  to  be  delivered  unto  the  said  parties  in  controversy,  at  the 
shop  of  J,  W,  in,  Sfc.  on  or  before,  4  c-     ^^  witness,  &c. 

NOTES. 

An  award  to  be  good  must  follow  the  submission ;  as,  if  the  8ub« 
mission  be  on  a  condition,  that  the  award  be  in  writing,  or  under 
seal,  or  delivered  on  a  certain  day ;  in  these  cases,  if  the  award  is 
made  after  the  day,  or  not  in  writing,  or  not  under  seal,  it  will  be 
void. 

An  award  alters  the  property  of  personal  chattels.  As,  if  there 
be  a  dispute  lietween  A.  and  B.  in  relation  to  a  horse,  and  after  sub- 
mission by  them,  the  arbitrators  award  it  to  A.  he  may  maintain  de- 
tinue for  it. 

If  two  partners  refer  all  matters  in  difierence  between  them,  the 
referees  may  award,  that  they  dissolve  their  partnership.  1  Wm,  Bt, 
G75.     But  arbitrators  cannot  make  partition  between  the  parties. 

Undi^r  a  submission,  authorizing  the  arbitrator  to  devise  all  means 
to  prevent  future  litigation  between  the  parties,  and  to  settle  all  mat- 
ters of  difference  between  them,  and  to  order  what  he  should  think 

*  These  words  may  be  omitted  or  inserted  according  to  circumstances. 
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fit  to  be  done  by  either  of  the  parties,  respecting  the  matters  in  dis- 
pute, who  agree  to  be  bound  by  such  determination,  an  award  of  un- 
divided moieties  of  titles  to  the  parties  is  held  to  be  good.  3  Taunt. 
426. 

It  seems,  that  generally,  administrators,  executors  and  guardians 
may  submit  demands  to  arbitration,  and  the  interests  which  they  repre- 
sent or  protect,  will  be  bound  by  the  award.  Bean  v.  Famum  4*  aZ.  6 
Pick.  269. 

The  submission  of  an  infant  is  voidable  at  least,  if  not  void,  which  is 
supposed  to  be  the  better  opinion,  and  therefore  in  case  of  a  submission 
of  a  demand  where  he  is  a  parly,  the  other  should  require  some  surety 
to  be  given  that  the  infant  will  abide  by  the  award. 

As  a  general  rule,  an  award  may  be  set  aside  for  corruption,  par- 
tiality, or  gross  misbehaviour,  or  for  some  palpable  mistake  either  of 
law  or  fact  in  the  arbitrators.     See  Herrick  v.  Blair^  1  Johns.  Ch.  R. 

101.  (1) 

So  an  award  may  be  rejected  on  account  of  fraud  or  imposition  in  the 
parties.     Ntal  v.  Shields^  2  Penns.  R.  300. 

But  however  unreasonable  an  award  may  be,  if  it  is  not  so  much 
so  as  to  furnish  conclusive  evidence  of  gross  partiality  or  corruption, 
it  will  be  supported,  if  the  proceedings  under  the  submission  have  all 
been  regular,  and  there  is  no  other  good  cause  of  exception  to  it 
See  Vnderhill  v.  VanCorlland^  17  Johns.  405;  See  also  Todd  Y, 
Barlow^  2  Johns.  Ch.  R.  339  ;  Neat  v.  Shields,  2  Penns.  R.  300. 

Where  it  appears  by  the  award  itself,  that  the  arbitrators  intend  to 
decide  according  to  law,  but  mistake  the  law,  their  error  may  be  recti- 
fied, though  the  mistake  does  not  appear  on  the  award  itself.  See  Kent 
v.  Elsiob,  3  East,  18. 

But,  if  the  parties  refer  the  question  of  law  to  arbitrators,  and  they 
mistake  the  law,  the  court  will  not  interfere,  and  the  award  will  be  good. 
So,  if  the  arbitrators  agree  to  submit  the  decision  of  the  whole  matter, 
both  law  and  fact,  to  arbitrators,  the  award  will  be  good.  See  Jones  ▼. 
Boston  Mill  Corporation,  6  Pick.  149. 

With  regard  to  the  effect  of  an  award  as  to  the  title  to,  or  bound- 
aries of  real  estate,  an  award  of  land  to  one  party  estops  the  other 
to  set  up  a  title  to  it,  and  if  the  arbitrators  award  that  the  party  in  pos- 
session, shall  release  it  to  the  other,  a  court  of  chancery  will  enforce 
'  performance.  Jones  v.  Boston  Mill  Corporation,  6  Pick.  148 ;  {See 
8  East,  16.) 

An  award  cannot  be  good  unless  the  parties  receive  due  notice  to 
attend  the  meeting  of  the  arbitrators,  and  have  every  reasonable  oppor- 
tunity of  being  heard.  But,  if  af\er  such  notice,  either  party  neglects 
to  attend,  the  arbitrators  may  proceed  ex  parte* 

If  a  difference  is  referred  to  three  persons,  and  they,  or  any  two  of 
them,  are  empowered  to  make  an  award,  they  must  all  have  due  notkse 
to  attend  the  meeting,  and  of  the  subject  of  reference ;  otherwise  the 
award  will  not  be  binding.  But,  aAer  notice,  if  one  of  the  arbitrators 
should  omit  to  attend,  the  two  who  do  attend  may  make  a  good  award. 
Balling  v.  Malchett,  Willes,  215. 


(1)  For  relief  against  an  improper  award*  see  3  Chit.  Com.  Law,  666  to  668. 
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BILLS  OF  SALE. 


1.  —  A  bill  of  sale  of  goods  and  chattels. 

Know  all  men  by  these  presents,  that  I,  A.  B.  Sec.  in  consid- 
eration of  the  sum  of ,  to  me  paid  by  C.  D,,  &c.,  the  re? 

ceipt  whereof  I  do  hereby  acknowledge,  do  grant,  &c.  unto  the 
said  C.  D.,  all  the  goods,  household  stulSf,  and  implements  of 
household  mentioned  in  the  schedule  hereunto  annexed.  To  have 
and  to  hold  all  and  singular  the  said  goods,  &c.  unto  the  said  C. 
D.,his  executors,  administrators  and  assigns  forever,  so  that  neither 
I,  the  said  A.  B.,  nor  any  other  forme,  or  in  my  name,  any  right 
or  interest  in  the  said  goods,  &c.,  or  any  part  or  parcel  ihereof, 
shall  or  will  claim,  or  demand,  at  any  time  or  times  hereafter, 
forever.  And  I,  the  said  A.  B.,  my  executors  and  administrators, 
jshall  and  will  warrant  and  forever  defend  by  these  presents  all  and 
singular  the  said  goods  and  household  stuff,  unto  the  said  C.  D., 
his  executors,  Sec.  against  all  and  every  other  person  and  persons 
whatsoever,  of  w)iich  goods,  &c.  1,  the  said  A.  B.,  have  put  the 
said  C.  D.  in  possession  by  delivering  him  one  silver  cup,  in  the 
name  of  all  the  said  goods  and  chattels,  at  the  sealing  and  de* 
livery  hereof. 

Sealed  and  delivered,  and  delivery  of  possession  of  the  goods 
above  bargained  and  sold  given,  by  the  said  A.  B's  delivering  to 
the  said  C.  D.  one  silver  cup  in  the  name  of  the  whole  goods 
and  premises,  in  the  presence  of . 

(Or  livery  and  seizin  may  be  indorsed  thus  :) 

Memorandum.  The  day  and  year  first  within  written,  livery 
and  seizin  of  the  goods  within  bargained  and  sold,  was  delivered 
by  the  said  A.  B.  to  the  said  C.  D.  by  the  said  A.  B's  giving 
to  the  said  C.  D.  one  silver  cup,  in  the  name  of  livery  of  seizin 
of  the  whole  goods,  &>c.,  in  presence  of  us. 

NOTES. 

If  the  veodor  is  suffered  to  remain  in  possession  ai\er  the  execu* 
tbn  of  an  absolute  bill  of  sale,  it  will  be  evidence  of  fraud,  and  the 
bill  of  sale  will  be  set  aside  in  favor  of  creditors.     1  Fonbl.  on  Equ. 

23 
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261.  See  too  Allen  v.  Smith,  10  Mass.  R.  908.  See  Mortgages, 
11,  12. 

From  the  various  conflicting  cases,  and  dicta  on  the  subject  of  pos- 
session by  the  vendor  of  the  goods  sold,  it  seems  the  following  positions 
only  can  be  safely  relied  on. 

1.  If  A.  conveys  his  goods  to  B.  by  an  absolute  bargain  and  sale, 
for  a  valuable  consideration,  and  B.  suffers  A.  still  to  remain  in  pos- 
session of  them,  after  livery  made,  the  goods  may  be  attached  as 
belonging  to  A.  and  for  his  debts.  If,  however,  the  goods  were  so 
aitui'ited,  that  they  could  not  be  taken  into  the  immediate  possession 
of  B.,  then  the  want  of  it  would  furnish  no  presumption  to  avoid  the 
bill  of  sale.  But,  in  making  the  bill  of  sale,  the  circumstance,  which 
rendered  it  impracticable  to  take  possession,  ought  to  appear. 

2.  If  A.  mortgages  his  goods  to  B.  with  a  condition  that  he,  A.  shall 
remain  in  possession,  this  condition  is  repugnant  to  the  interest  con- 
veyed, and  the  deed  shall  be  avoided  as  respects  creditors,  on  the 
ground  of  fraud.  Yet  it  seems,  if  A.  mortgages  his  goods  to  B.,  for  a 
sum  of  money  payable  at  a  time  to  come,  and  B.  covenants  to  allow 

A.  to  remain  in  possession,  until  the  condition  is  broken,  then  such 
transaction  furnishes  no  ground  from  which  to  infer  fraud,  and  the  deed 
shall  prevail  against  creditors  subsequently  attaching. 

3.  That  if  A.  conveys  goods  to  B.  for  a  valuable  consideration,  and 

B.  immediately  leases  them  to  A.  for  a  certain  time,  rendering  a  rent, 
this  is  a  valid  transaction,  if  done  bona  fide,  and  not  for  the  purpose 
of  delaying  or  defeating  creditors. 

4.  That  retaining  possession  aAer  a  sale,  is  not  of  itself  a  fraud, 
but  only  evidence  of  fraud,  which  may  be  rebutted  by  showing,  that 
it  was  physically  impossible  to  take  immediate  possession ;  or  that, 
from  the  4erms  of  the  contract  of  sale,  the  vendee  was  not  entitled 
to  immediate  possession ;  or,  that  the  vendor  still  holds  possession  by 
virtue  of  some  subsequent,  fair  contract  of  lease,  bailment,  or  otherwise. 
Thut,  if  such  possession  is  unexplained,  it  will  avoid  the  deed,  on  one 
of  two  grounds.  1.  Because  the  presumption  of  fraud  will  then  be 
irresistible.  2.  Because  the  policy  of  the  law  will  require,  that  the 
vendee  shall  lose  the  goods,  by  his  negligence  in  omitting  to  take 
possession,  rather  than  that  third  persons  should  sufler  from  the  false 
appearance  of  possessing  property,  which  the  vendor  is  enabled  to 
hold  out  by  his  neglect. 

5.  That  fraud,  or  want  of  consideration,  will  vitiate  any  bill  of  sale, 
mortgage,  lease,  or  other  conveyance,  as  respects  any  creditor  for  a 
valuable,  legal  consideration,  with  whatever  formalities,  those  instru- 
tnents  may  be  executed,  and  whether  possession  follows  them  or  not. 
See  the  following  authorities  and  cases  :  14  Mass.  R.  352;  8  Mass.  R. 
287 ;  2  D.  «k  E.  587 ;  3  D.  &  E.  316 ;  6  Johns.  R.  258 ;  8  Johns.  R. 
446;  17  Mass.  R.  110;  3  D.  &  E.  620;  4  Binney's  R.  258;  15  Mass. 
R.  477;  2  Bulstrode's  R.225;  1  Pick.  288;  1  Cranch's  R.  309;  6  Pick. 
360;  24  Pick.  42;  and  see  this  subject  discussed  in  Twyne^s  case  as 
given  in  1  Smithes  Leading  Cases,  1. 

If  the  deed  is  to  take  place  at  a  future  time,  or  when  a  condition  is 
performed,  possession  still  remains  in  the  vendor  and  is  consistent  with 
the  deed.     See  2  Bos.  dc  Pul.  59. 
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Where  one  bought  cattle  of  his  tenant,  but  left  them  to  be  pastured 
with  him  at  the  usual  rate,  the  sale  was  held  good  against  creditors. 
15  Mass.  R.  242. 

A  tenant  mortgaged  his  furniture  to  his  landlord  for  rent,  but  re- 
tained possession.     The  sale  was  held  good.     5  Johns.  R.  258. 

A  debtor  made  a  bill  of  sate  to  bis  creditor,  of  machines  in  a 
manufactory,  on  condition  to  be  void  on  payYneut  of  a  sum  of  money, 
and  the  vendee  took  possession  by  putting  his  hands  on  each  piece 
of  machinery.  The  vendee  then  made  a  lease  of  the  machines  to 
the  vendor,  and  delivered  them  to  him.  The  bill  of  sale  was  hold  to 
be  good  as  a  mortgage,  and  that  the  possession  of  the  vendor  after  tho 
sale,  was  not  conclusive  evidence  of  fraud,  but  might  be  explained  by 
showing  that  the  transaction  was  a  fair  one.     Homes  v.  Crane,  2  Pick. 

em. 


1 2.  —  A  bill  of  sale  of  a  registered  ship.     MSS. 

Know  all  men  by  these  presents,  that  we,  P.  M.  merchant,  and 
J.  H.  merchant,  for  and  in  consideration  of  three  thousand  dollars 
to  us  paid,  by  R.  C,  Esq.  the  receipt  whereof  we  do  hereby  ac- 
knowledge, do  grant,  &c.  unto  the  said  R.  C.  his  executors,  admin- 
istrators, and  assigns  forever,  all  that  good  ship  or  vessel  called 

Leander,  now  lyiug  at ,  together  with  all  and  singular  the 

matfts,  sails,  sailyards,  anchors,  cables,  ropes,  cords,  guns,  gunpow- 
der, ammunition,  small  arms,  tackle,  apparel,  boats,  oars,  aud  ap- 
purtenances whatsoever  to  the  said  ship  or  vessel  belongitig,  or 
in  anywise  apfiertaining ;  which  said  ship  or  vessel  has  been 
duly  registered,  pursuant  to  act  of  congress  for  that  purpose,  and 
the  certificate  of  such  registry  is  as  follows : 

(Here  recite  the  whole  certificate  verbatim.) 

To  have  and  to  hold  the  said  ship  Leander,  and  all  other  the 
above  bargained  premises,  unto  the  said  R.  C.,Esq.  his  executors, 
administrators  and  assigns,  to  his  and  their  own  use  forever.  And 
we,  the  said  P.  M.  and  J.  H*,  for  ourselves,  our  executors  and  ad- 
ministrators, covenant,  promise,  and  agree  to  and  with  the  said  R. 
C.  his  executors,  &c.  that  we  have  good  right,  full  power,  and 
lawful  authority  to  grant,  dun.  the  said  hereby  bargained  premises 
unto  the  said  R.  C.  his  executors,  &c.  in  manner  and  form  afore- 
said ;  aud  that  the  said  hereby  bargained  premises  and  every  part 
thereof,  are  free  and  clear  of  and  from  all  charges,  and  incum- 
brances whatsoever.     lu  witness.  &rC. 
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3.  —  A  bill  of  sale  of  an  enrolled  ship  is  similar  to  the  above 
form,  except  that  the  certificate  of  enrollment  is  recited^  in- 
stead of  the  certificate  of  registry. 

See  Story^s  Abbot  on  Shipping,  Appendix,  p.  657 f  for  another 
form  of  a  bill  of  sale  of  a  registered  ship,  and  of  an  enrolled 
ship. 

NOTE. 

If  a  ship  be  at  sea,  a  bill  of  sale,  without  delivery,  is  good  against 
all  persons.  So  if  in  a  distant  port  at  the  time  of  making  the  bill  of 
sale,  if  the  vendee  takes  possession  in  a  reasonable  time.  Putnam  v. 
Dutch,  8  Mass.  R.  287. 
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There  are  five  particulars  in  which  specialties  differ  from  simple  or 
parole  contracts.  (1.)  They  require  no  consideration  to  make  them 
valid.  (2.)  They  must  be  sealed  and  delivered,  (3.)  The  doctrine 
of  EBtoppels  applies  to  them.  (4.)  The  remedy  survives  against 
the  heirs  if  mentioned  therein  and  affects  the  real  estate  descended. 
(5.)  Profert  of  the  deed  must  be  made  in  the  declaration,  and  it  must 
be  declared  upon  specially.     See  Story  on  Ck>nt.  §  4-9. 

Where  the  condition  of  the  bond  is  impossible  at  the  time  of 
making  it ;  or  where  it  is  contrary  to  some  rule  of  law  that  is  merely 
positive ;  or  where  it  is  uncertain  or  insensible,  the  bond  will  stand 
single  and  unconditional,  and  the  condition  alone  will  be  void.  But 
where  the  condition  is  to  do  a  thing  which  is  malum  in  se  the  obliga- 
tion  itself  is  void.  Where  the  condition,  though  possible  at  the  time 
of  making  it,  becomes  aAerwards  impossible  by  the  act  of  God,  the  act 
of  law,  or  the  act  of  the  obligee,  there  the  penalty  of  the  obligation  is 
saved.  2  Black.  Com.  p.  340.  An  immaterial  alteration  made  by 
the  obligee  of  a  bond  will  make  it  void.  Barrett  v.  Thomdike,  1 
Grecnl.  73. 

Where  a  bond  is  required  by  a  statute,  every  material  requirement 
must  be  observed.  If  it  contains  any  thing  illegal,  the  whole  is  void. 
If  it  contains  any  thing  superfluous,  that  is  not  illegal,  the  excess  is 
only  void.  If  any  material  thing  is  omitted,  the  statute  is  not  complied 
with.    See  Hall  v.  Cushing,  9  Pick.  395. 
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1.  —  Bond  from  the  vendor  to  the  purchaser  of  an  estate^  for 

quiet  enjoyment  of  the  estate. 

Bond  in  the  usttal  fomiy  with  a  penalty  double  the  amount  of 

the  purchase  money. 

Whereas  the  above  bound  A.  B,  and  C.  his  wife,  have  lately 
sold  onto  the  said  D.  E.  (the  obligee,)  all  that,  &c.,  and  whereas, 
upon  the  treaty  for  the  purchase  of  the  said  described  premises. 
It  was  agreed,  that  the  said  A.  B.  should  enter  into  a  bond  in  the 
penalty  of ,  with  a  condition  thereunder  written,  for  se- 
curing unto  the  said  D.  E.  his  heirs  and  assigns,  the  quiet  enjoy- 
ment of  the  same,  free  from  incumbrances ;  and  for  the  further 
assurance  thereof  in  the  manner  hereinafter  mentioned ;  Now 
the  condition  of  the  above  bond  or  obligation  is  such,  that  in  case 
the  said  D.  E.,  his  heirs  and  assigns,  shall  and  do,  from  time  to 
time,  and  at  all  times  hereafter,  peaceably  and  quietly  have,  hold 
and  enjoy  the  above  described  premises,  and  receive  the  rents 
and  profits  thereof,  and  every  part  thereof,  to  and  for  his  and 
their  own  use  and  benefit,  without  any  suit,  interruption  or  dis- 
turbance whatsoever,  from  the  said  A.  B.  and  O.  his  wife,  or 
either  of  them,  or  of,  or  from  any  person  or  persons  whomsbever ; 
and  that,  if  the  described  premises  now  are,  and  forever  shall  re- 
main and  continue  unto  the  said  D.  E.,  his  heirs  and  assigns,  free 
and  clear  of  all  (form^er  gifts,  grants,  bargains  and  sales,  leases, 
mortgages,  ^c.  fyc.)  and  all  charges  and  incumbrances  whatso- 
ever ;  then  the  above  written  obligation  to  be  void  ,*  otherwise 
shall  remain  in  full  force. 

NOTE. 

The  recital  in  the  above,  will  of  course  be  varied  according  to  the  cir- 
cumstances of  each  particular  case. 


2,  —  il  botid  to  convey  an  estate  at  a  time  to  come^  free  from  inr 
cumbrances,  and,  in  the  mean  time,  that  the  obligee  shall  re* 
eeive  the  profits. 

The  condition  of  this  obligation  is  such,  that  if  the  above 
bound  A.  B.  do  and  shall,  upon  and  at  the  request  of  the  said  C. 

D.,  his  heirs  or  assigns,  on  or  before  the day  of next 

ensuing  the  date  above  written,  convey  and  assure,  or  cause  to  be 
well  and  sufficiently  conveyed  and  assured,  unto  the  said  C.  D. 
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his  heirs  and  assigns,  or  to  such  other  person  and  persons  and  his 
and  their  heirs,  as  the  said  C.  D.  shall  nominate  and  appoint,  and 
to  such  uses  as  he  shall  direct,  one  messuage  or  tenement^  &c., 

situate,  &c.,  now  in  possession  of ,  by  such  conveyances  and 

assurances  in  the  law,  as  by  the  said  C.  D.  or  his  heirs,  or  his  or 
their  counsel  learned  in  the  law,  shall  be  reasonably  advised  and 
required,  freed  and  discharged,  of  and  from  all  incumbrances 
whatsoever,  except,  &c.  And  also  if  the  said  A.  B  ,  his,  &c.,  6r 
either  of  them,  do  and  shall,  until  such  conveyance  and  assurance 
be  made  and  executed  as  aforesaid,  permit  and  suffer  the  said  C. 
D.,  his  heirs  and  assigns,  peaceably  and  quietly  to  have,  receive 
and  take  to  his  and  their  own  proper  use  and  uses,  the  rents  and 
profits  of  all  and  singular  the  premises,  and  every  part  and  parcel 
thereof,  without  any  manner  of  disturbance  or  hindrance  of  the 
said  A.  B.,  his.  &c.  or  any  of  them,  or  of  any  other  person  or 
persons  whatsoever,  by  his  or  their,  or  any  of  their  means,  or 
procurement,  then,  &c.  or  else,  &c. 

NOTES. 

If  before  the  time  appointed  for  the  conveyance,  the  obligor  should 
marry,  he  must  obtain  a  release  of  his  wife^s  title  of  dower  to  the  prem- 
ises described  in  the  deed,  as  otherwise  the  condition  of  the  bond  will 
not  be  complied  with. 

Where  a  bond  is  given  to  convey  an  estate,  performance  may  be  en- 
forced specifically.  If  the  bond  is  given,  conditioned  to  convey  an  estate 
to  A.,  or  to  such  person  as  he  shall  appoint,  and  A.,  after  requiring  that 
the  estate  should  be  conveyed  to  himself  and  a  recusal  to  perform,  as- 
signs the  bond  to  B.,  B.  may  enforce  the  specific  performance  to  himself. 
See  Ensign  v.  Kellogg^  4  Pick.  1. 

3.  —  A  boncC  to  execute  an  assignment, 
(As  in  the  last  to  the  words^  "  date  above  written,") 


seal  and  execute  a  good  and  sujOdcient  assigtiment  in  the  law,  of 
all  such  estate  and  interest,  as  he,  the  said  E.  M.,  now  hath  in 
the  lands  and  tenements  of,  &c.  unto  the  above  named  C.  D.,  his 
heirs  and  assigns,  or  to  such  other  person  or  persons  as  the  said 
C.  D.  shall  nominate  and  appoint,  and  to  such  uses  as  he  shall 
direct;  then,  &c.  or  else,  &c. 


4.  —  A  bond  to  seal  and  deliver  the  counterpart  of  a  d^ed, 

{As  before^) seal  and  suliscribe  the  counterpart  of  one 

deed  indented,  bearing  date  the day  of ,  made  between 
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the  abovenamed  C.  D.,  of  the  one  part,  and  the  said  A.  B.,  of 
the  other  part ;  and  the  same  so  sealed  and  subscribed,  do,  in  the 
presence  of  two  or  more  credible  witnesses,  deliver  as  his  proper 
act  and  deed,  to  the  only  use  and  behoof  of  the  said  C.  D.  ;  then, 
&C.  or  else,  &c. 


5.  —  A  Band  from  a  vendor  to  a  purchaser j  where  title  deeds 

were  lost,^ 

Whereas  the  above  named  C.  D.  hath  lately  purchased  of  the 
above  bounden  A.  B.  certain  messuages,  &c.  situate,  &,c,  for  the 

price  or  sum  of ,  and  the  same  premises,  by  a  certain  deed 

of  releases  or  quitclaim,  bearing  date,  d&c,  made  by  the  said  A.  B. 
to  the  said  O.  D.,  have  been  conveyed  and  assured  unto  the  said 
C.  D.  bis  heirs  and  assigns,  but  the  title  deeds  and  evidences  of 
title  to  the  said  premises  are  either  lost  or  mislaid  and  cannot  at 
present  be  found,  and  the  said  A.  B.  hath  therefore  agreed  to  save 
harmless,  and  keep  indemnified  the  said  C.  D.  his  heirs  and  as- 
signs, against  all  persons  whatsoever,  claiming  any  right  or  title  to 
the  said  premises,  or  any  part  thereof,  and  all  costs  and  charges 
attending  the  same,  until  the  said  title  deeds  and  evidences  of  title 
shall  appear  to  be  found ;  and  also,  that  in  case  the  said  title  deeds 
and  evidences  to  the  said  premises,  shall  at  any  time  hereafter  be 
found,  then  the  same  shall  be  delivered  to  the  said  C.  D.  his 
heirs  or  assigns,  whole  and  uncanceled  :  Now  the  condition  of 
this  obligation  is  such,  that  if  the  said  A.  B.  his  heirs,  executors, 
or  administrators,  do  and  shall  from  tin^  to  time,  and  at  all  times 
hereafter  until  the  said  title  deeds  and  evidences,  forming  a  com- 
plete title  to  the  said  premises,  shall  happen  to  be  found,  save 
harmless,  and  keep  indemnified  the  said  C.  D.  his  heirs,  executors, 
administrators  and  assigns,  of,  from  and  against,  all  mortgages  and 
other  charges,  and  incumbrances,  in  anywise  affecting  the  said 
messuages,  d&c,  and  premises,  and  against  all  and  every  persoti 
and  persons  whatsoever,  claiming  any  estate,  right,  or  title  of,  in 
or  to  the  same,  or  any  part  thereof ;  and  if  the  said  title  deeds  and 
evidences,  forming  a  complete  and  perfect  title  to  the  said  prem- 

*  If  a  man  ib  in  possesnon  of  lands,  claiming  under  a  deed  not  recorded,  which 
he  has  lost,  and  wishes  to  conTey  by  quitclaim,  he  should  give  such  a  bond  to 
tiie  releasee. 
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ises,  shall  at  any  time  hereafter  be  found,  if  the  same  shall  be 
delivered  up  to  the  said  C.  D.,  his  heirs  or  assigns,  in  whole  and 
uncanceled,  without  fraud  or  delay ;  then,  &c. 


6.  —  A  bond  from  a  lessee  and  his  surety  to  pay  rent  according 

to  the  lease. 

Whereas  the  above  named  A.  B.,  by  indenture  of  lease  bearing 
even  date  with,  and  executed  before  the  above  written  obligation, 
for  the  consideration  in  the  said  lease  mentioned,  hath  demised  to 
the  above  bounden  C.  D.  a  messuage  or  tenement  with  the  ap- 
purtenances, situate  in ;  to  hold,  &c.  for  the  term  of 

years  from  thence  next  ensuing,  determinable  nevertheless,  at  the 

end  of  the  first years  of  the  said  term,  if  the  said  G.  D.  his 

executors,  administrators  or  assigns,  shall  give months  notice 

thereof  in  manner  therein  mentioned,  at  and  under  the  yearly  rent 

of ,  payable  quarterly,  as  therein  expressed,  as  by  the  said 

lease  may  more  fully  appear.  Now  the  condition  of  this  obligation 
is  such,  that  if  the  above  bound  C.  D.  and  D.  F.,  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  administrators,  shall 
and  do,  during  the  continuance  of  the  said  recited  lease,  well  and 

truly  pay,  or  cause  to  be  paid,  the  said  yearly  rent  or  sum  of , 

unto  the  said  A.  B.  her  executors,  administrators,  or  assigns,  on  the 
four  several  quarterly  days  following,  viz. ;  on,  &c.  &c.,  by  four 

even  and  equal  portions,  or  within days  next  after  every  of 

the  said  quarter  days,  according  to  the  true  intent  and  meaning 
of  the  said  recited  lease,  (subject  nevertheless  to  the  determination 
thereof,  in  manner  as  aforesaid,). then  the  above  written  obliga- 
tion shall  be  void,  and  of  no  efiect :  but  if  default  shall  hapten 
to  be  made,  of  or  in  any  of  the  said  quarterly  payments,  then  the 
same  shall  remain  in  full  force  and  virtue. 

NOTES. 

If  an  obligee  should  vary  the  terms  of  the  obligation,  or  enlarge  the 
time  of  performance,  to  the  injury  of  the  surety,  and  without  his  con- 
sent, the  surety  will  no  longer  be  held.     See  10  Johns.  R.  587. 

Mere  delay  in  calling  on  the  principal,  however,  does  not  seem  suffi- 
cient  to  discharge  a  surety.  7  Johns.  R.  332.  But  an  agrtemetU  for 
delay ^  it  seems,  is  sufficient. 

But  where  the  surety  requests  the   obligee   to  sue  the   principal. 
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and  be  neglects  to  do  so,  the  surety  would  be  still  liable.  .  Prye  v. 
Barkery  4  Pick.  382,  . 

Where  one  of  two  sureties  gives  collateral  security  for  the  pnyment 
of  the  debt  for  which  they  are  both  bound,  the  co-surety  does  not  be- 
come entitled  to  the  benefit  of  it,  by  paying  the  debt.  BowdUch  v. 
GretUy  3  Mete.  360. 

If  a  bond  regularly  sealed  by  principal  and  sureties,  without  more,  re- 
mains in  the  hands  of  the  principal  until  his  death,  it  seems  it  cunnot 
be  set  up  against  the  sureties  by  the  act  of  the  administrator,  though  it 
should  thus  get  into  the  hands  of  the  nominal  obligee.  Fay  v.  RUh' 
ardsofiy  7  Pick.  91. 


7.  —  A  bond  for  the  performance  of  covenants. 

The  condition  of  the  above  obligation  is  such,  that  if  the  above 
named  A.  B.  his  heirs,  executors  and  administrators,  do  and  shall, 
well  and  truly  perform,  fulfil  and  keep,  all  and  every  the  cove- 
nants specified  and  contained  in  a  certain  indenture  of,  &c.  bear- 
ing even  date  with  the  above  written  obligation,  and  made  be- 
tween, &c.,  which,  on  the  part  and  behalf  of  the  said  A.  B.  Iiis 
heirs,  executors,  and  administrators,  is,  are,  and  ought  to  be,  per- 
formed, fulfilled,  and  kept,  according  to  the  true  intent  and  mean- 
ing of  the  same  indenture  ;  then  the  above  written  obligation 
shall  be  void ;  otherwise,  ice. 


8.  —  A  bond  given  by  an  administrator ^  before  a  sale  of  the 

whole  of  an  intestate^s  real  estate. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  &c.,  gentle- 
man, as  principal,  and  C.  D.  and  E.  F.,  both,  &c.  yeomen^  as 
sureties,  (l)are  holden  and  stand  firmly  bound  and  obliged  to 

G.  H.  of Esq.,  Judge  of  the  probate  of  wills,  and  granting 

adhiinistration  within  the  county  of in  the  full  sum  of , 

in  lawful  money  of  this  Commonwealth,  to  be  paid  to  the  said 
G.  H.  and  his  successors  in  said  office,  or  assigns ;  to  the  true 
payment  whereof,  we  do  bind  ourselves  and  each  of  us,  our  and 
each  of  our  lieirs,  executors,  and  administrators  firmly  by  these 

presents.     Sealed  with  our  seals.     Dated  the day  of 

A.  D. . 

The  condition  of  this  obligation  is  such,  that  whereas  the  said 


(1)  Where  an  administration  bond  is  not  executed  by  the  administrator,  the 
sureties  are  not  liable.  Wood  r.  IVathbum,  2  Pick.  24 ;  Beat^  ▼.  Parker,  17 
Mass.  R.  691. 
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A.  B.  in  his  capacity  of  administrator  of  the  goods  and  estate 

which  were  of  1.  K.,  late  of ,  gunsmith,  deceased,  intestate, 

at  the  Supreme  Judicial  Court  begun  and  holden  at aforesaid, 

on (or J  at  the  Circuit  Court  of  Common  Pleas  begtm  and 

holden  at within  andjor  the  said  county^  on,  &c.)  was  duly 

authorized  and  empowered,  to  sell,  &c.  {follow  the  words  of  the 
order.) 

Now  therefore  if  the  said  A.  B.  in  the  said  sale  shall  and  will 
observe  and  conform  to  the  rules  and  directions,  at  law,  for  the 
sale  of  rdal  estates  by  executors  or  administrators,*  and  shall  dis- 
pose of,  and  account  for  the  proceeds  of  the  said  sale,  agreeably 
to  the  rules  of  law ;  then,  d&c. 

Otherwise  from  the  mark  *. 

and  after  the  payment  of  the  just  debts  of  the  deceased, 

legacies,  taxes,  and  just  debts  for  the  support  of  minors,  and 
other  legal  expenses  and  incidental  charges,  shall  put  the  proceeds 
of  the  said  sale  on  interest  on  good  security,  and  shall  disi)ose  of 
the  same  agreeably  to  the  rules  of  law  ;  then,  Sec. 


9.  —  A  bond  given  with  sufficient  sureties  to  the  Judge  of  Pro- 
bate by  the  mother  and  next  friend  of  a  minor,  before  a  sale 
of  real  estate,  made  for  the  benefit  of  such  minor. 

The  condition  of  this  obligation  is  such,  that  whereas  at  the 
Supreme  Judicial  Court  begun  and  holden.  ice.  on  the  petition  of 
the  said  A.  B.,  the  mother  and  next  friend  of  B.  B.  an  infant, 
under  the  age  of  twenty*one  years,  showing  that  the  said  B.  B. 
is  lawfully  seized  in  fee  of  a  lot  of  land  situate,  &c.,  {describe 
the  real  estate)  and  that  it  is  necessary  that  the  same  should  be 
sold  for  the  benefit  of  the  said  minor,  and  praying  the  court  to 
authorize  some  suitable  person  or  persons,  to  make  sale  of  the 
same  accordingly,  the  s^iid  court  did  by  their  order,  authorize  and 
empower  the  said  A.  B.  to  sell  and  convey  the  real  estate  before 
described,  {as  in  the  order,)  provided  the  said  A.  B.  should  first 
give  bond  with  sufficient  sureties,  to  the  Judge  of  Probate  for  tbe 

county  of ,  to  observe  the  rules  and  directions  of  law  in 

the  sale  of  real  estates  by  executors  or  administrators,  and  to  ac- 
count for,  and  make  payment  of  the  proceeds  of  the  sale  agree- 
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ably  to  the  rules  of  law,  and  should  take  the  oath  by  law  required, 
and  should  post  up  notifications  of  the  time  and  place  of  sale, 
thirty  days  before  the  same ;  Now  therefore,  if  the  said  A.  B.,  in 
all  things  respecting  the  said  sale,  shall  observe  and  comply  with 
the  rules  and  directions  of  law  in  the  sale  of  real  estates  by  ex- 
ecutors and  administrators,  and  shall  account  for,  and  make  pay- 
ment of  the  proceeds  of  the  said  sale  agreeably  thereto ;  then,  &c. 

Another  simiUxr. 
The  condition,  4^.  that  whereas  at   the   Supreme  Judicial 
Court,  ft'C,  begun  and  holden,  &.c.  &c.,  the  said  A.  B.  as  the 
next  friend  of  T.  B.  and  R.  B.   (minors  and  children  of  P.  B., 

late  of ,  Esq.,  deceased,)  upon  his  petition  to  the  said  Court 

for  that  purpose,  was  authorized  and  empowered  to  sell  and  con- 
vey, for  the  most  it  would  sell  for  in  money,  all  the  interest  of  the 
said  minors,  consisting  of  the  real  estate  hereinafter  described,  viz. 
(Describe  it)  Now  therefore  if  the  said  A.  B.  in  selling  and 
conveying  the  real  estate  aforementioned,  shall  observe  the  rules 
and  directions  of  law  in  the  sale  of  real  estate  by  executors  or 
administrators,  and  shall  account  for  and  make  payment  of  the 
proceeds  thereof,  agreeably  to  law ;  then,  &c. 

10.  —  The  condition  of  a  bond^  that  a  person  when  of  age 

shall  convey* 

Whereas  T.  S.  of ,  deceased,  by  his  last  will  and  testa- 
ment in  writing,  bearing  date  on  or  about  the day  of , 

did  among  other  things  give,  devise,  and  bequeath,  all  that  mes- 
suage or  tenement,  &c.,  then  in  the  'occupation  of  his  brother 
W.  S.,  to  be  divided  between  his  two  sons  G.  S.  and  R.  S. 
their  heirs  and  assigns,  equally,  part  and  share  alike ;  and  whereas 
the  above  named  L  G.  hath  agreed  with  the  said  G.  S.  and  R. 
S.,  for  the  absolute  purchase  of  the  said  premises,  devised  to 

them  as  aforesaid,  at  and  for  the  sum  of ,  but  the  said  R. 

S.,  not  being  yet  of  age,  cannot  join  in  conveying  the  same  to 
the  said  I.  G. ;  and  whereas  the  said  I.  G.  hath  at  request  of  the 
above  b(5und  R.  R.,  and  on  his  promise  and  undertaking  that  the 
said  R.  S.  should  as  soon  as  he  shall  have  attained  the  age  of 
twenty-one  years,  at  the  costs  and  charges  of  the  said  I.  G., 
convey  to  the  said  L  G.  his  heirs  and  assigns,  his  undivided  moiety 
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or  half  part  of  the  said  premises,  paid  into  the  hands  of  the  said  G. 
S.  the  whole  of  the  said  purchase  money,  and  the  said  G.  S.  hath 
by  his  deed  of  eyen  date  herewith  duly  made,  sealed,  delivered  and 
acknowledged,  conveyed  his  undivided  moiety,  or* half  part  of  the 
said  messuage  or  tenement  and  premises,  to  the  said  I.  G.  his 
heirs  and  assigns :  Now  the  condition  of  this  obligation  is  such, 
that  if  the  said  R.  S.  do  and  shall  as  soon  as  he  shall  have  at- 
tained  the  said  age  of  twenty*one  years,  at  the  costs  and  charges 
of  the  said  I.  G.,  convey  unto  the  said  I.  G.  his  heirs  and  as- 
signs, by  such  deeds  and  conveyances  as  the  counsel  of  the  said 
I.  G.  shall  advise,  his  undivided  moiety  or  half  part  of  the  said 
premises,  devised  to  him  and  the  said  G.  S.  as  aforesaid,  and  that 
without  any  consideration  to  be  paid  him  by  the  said  I.  G.  for  so 
doing ;  and  also  if,  and  in  case  the  said  R.  R.  his  heirs,  execu- 
tors, or  administrators,  do  and  shall  in  the  mean  time,  and  until 
the  said  R.  S.  shall  have  executed  such  conveyances  as  aforesaid, 
save,  defend,  keep  harmless  and  indemnified  the  said  I.  G.  his 
heirs,  executors,  and  administrators,  and  the  said  premises,  to  be 
conveyed  by  the  said  R.  S.  to  the  said  I.  G.  as  aforesaid,  and 
the  rents,  issues,  and  profits  thereof,  of  and  from  all  claims  and 
demands  to  be  made  thereto  by,  or  on  the  part  and  behalf  of  the 
said  R.  S. :  Then,  &c. 


11.  —  A  bond  given  to  one  bound  for  the  obligor  wi  a  bond  for 

the  performance  of  covenants. 

Know  all,  &c.  Whereas,  &c.  (recite  the  bond  given  by  the 
obligee) conditioned  for  the  true  performing,  observing,  fulfil- 
ling and  keeping,  of  all  and  every  the  covenants,  grants,  articles^ 
clauses,  payments,  and  agreements,  which  are  contained  and  speci** 
fied  in  one  pair  of  indentures,  &c.,  as  by  the  said  obligation  and 
condition  thereof  may  more  fully  appear:  Now  the  condition, 
6cc.  that  if  the  said  C.  D.,  his,  &c.,  Hpd  every  of  them,  do  and 
shall  from  time  to  time,  aud  at  all  times  hereafter,  well  and  suffi- 
ciently save  and  keep  harmless  and  indemnified,  the  said  A.  B., 
his,  &.C.,  and  every  of  them,  from  all  costs  and  damages,  which 
be  or  they  may  be  put  unto,  for,  by  reason,  or  on  account  of  the 
said  recited  obligation,  or  any  sum  or  sums  of  money  therein 
contained  ;  then,  &c.,  or  else,  &c. 
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12.  —  A  band  to  save  harmless  from  paying  rent^  where  the 

title  is  in  question. 

The  condition,  &c.,  that  whereas  there  is  a  suit  depending  be- 
tween the  above  bound  R.  C.  and  others,  touching  the  right  and 
interest  in  the  now  dwellinghouse  of  the  above  named  J.  F.,  sit- 
uate, &.C.,  and  whereas  the  said  J.  F.  hath  agreed  to  pay  as  rent 

of  the  said  house  to  the  said  R.  C.  the  sum  of ,  yearly,  as 

the  saHie  shall  grow  due  :  If,  therefore,  the  said  R.  C,  his,  d&c, 
do  and  shall,  well  and  truly  pay  or  cause  to  be  paid,  unto  the  said 
J.  F.  his  executors,  administrators,  or  assigns,  all  such  rent,  sum 
and  sums  of  money,  charges  and  damages  whatsoever,  as  shall, 
by  due  proceedings  in  law,  be  adjudged  or  decreed  against  him 
the  said  J.  F.,  his,  &c.,  and  all  other  costs  and  damages  whatso- 
ever, which  he  the  said  J.  F.  shall  sustain,  or  be  at.  by  reason  of 
any  action,  suit  or  forfeiture  whatsoever  which  shall  or  may  hap- 
pen to  the  said  J.  F.  his  executors,  administrators,  or  assigns,  by 
reason  of  paying  the  said  rent,  or  any  part  thereof,  to  the  said 
R.  C.  his  executors,  administrators,  or  assigns,  then,  &c. 


13.  —  Indorsement  on  a  bond,  whereby  the  obUgor  charges 
real  estate  with  the  m^ney  and  interest,  S^c. 

I,  the  within  named  A.  {the  obligor)  do  hereby  chai^  all 

real  estate,  lands,  tenements  and  hereditaments,  in in  the 

county  of with  the  payment  of  the  sum  of dollars  and 

interest,  secured  by  the  within  written  bond  ]  and  I  promise  and 
agree,  that  I,  my  heirs,  executors  and  administrators,  shall  and 
will,  at  the  request  of  the  within  named  B.  {the  obligee)  his  exe- 
cutors, administrators,  or  assigns,  make,  do  and  execute  all  such 
acts  and  conveyances,  as  the  counsel  of  the  said  B.  his  execu- 
tors, administrators  or  assigns,  shall  advise,  for  the  more  effectual 
charging  the  said  premises,  by  way  of  mortgage,  with  the  pay- 
ment of  the  said  sum  of dollars  and  interest     Witness  my 

hand  and  seal,  this •  day  of . 

NOTE. 

This  should  be  repularly  acknowledged  and  recorded.  But,  gen- 
erally, it  would  be  more  safe  to  secure  ihe  bond  by  a  regular  mortgage 
in  the  usual  manner. 
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14.  —  A  bill  penal,  {or  without  penalty)  for  the  payment  of 

money. 

Know  all  men  by  these  presents,  that  I,  W.   B.  of ,  do 

owe  unto  J.  P.  of ,  the  sum  of ,  to  be  paid  unto  the  said 

J.  P.  his  executors,  administrators,  or  assigns  on  the next 

ensuing  the  date  hereof;  for  which  payment,  well  and  truly  to 
be  made,  I  bind  myself,  my  heirs,  executors,  and  administrators, 
(in  the  stMn  of ,)  firmly  by  these  presents.  In  witness  where- 
of, I  have  hereunto  set  my  hand  and  seal  this day  of 

A.  D. . 


15.  —  A  single  bond  or  bill  for  an  unlim^ited  sum,. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  {the  obligor y) 
am  held  and  firmly  bound  to  C.  D.  {the  obligee^)  in  all  and  every 
such  sums  and  sum  of  money,  as  already  have  been,  or  hereafter 
shall  or  may  be  paid  or  advanced ;  and  all  and  every  such  sums 
and  sum  of  money,  to  pay  which  a  liability  or  engagement  has 
been,  or  shall,  or  may  be  entered  into,  or  incurred  by  him,  the 
said  C.  D.,  by  reason  or  means  of  accepting  or  paying  the  drafts, 
bills  or  promissory  notes  of  the  said  A.  B.,  or  by  discounting  for 
him  other  bills  of  exchange,  or  promissory  notes,  or  by  affording 
to  him  other  pecuniary  assistance,  together  with  lawful  interest 
for  the  same,  from  the  time  or  respective  times  of  advancing  the 
same  ;  and  also  commission  and  other  charges  according  to  cus- 
tom, to  be  paid  to  the  said  C.  D,  or  his  certain  attorney,  execu- 
tors, administrators  or  assigns ;  for  which  payment  well  and  truly 
to  be  made,  I  bind  myself,  my  heirs,  executors  and  administra- 
tors, and  every  of  them,  firmly  by  these  presents.  Sealed  with 
my  seal ;  Dated,  d&c.     Sealed  and  delivered,  d&c. 


16.  —  A  bill  of  credit. 

This  present  writing  witnesseth,  that  I,  R.  C,  of ,  mer- 
chant, do  undertake  with  J.  P.  of ,  merchant,  his  execu- 
tors, and  administrators,  that  if  he  deliver  unto  E.  P.  of , 

gentleman,  or  any  of  his  assigns,  to  his  use,  any  sum  or  sums  of 

money,  amounting  to  the  sum  of ,  or  under,  and  shall  take 

in  my  name,  a  bill  under  the  hand  and  seal  of  the  said  E.  P.,  con- 
taining and  showing  the  certainty  thereof,  that  then  I,  my  execu- 


BONDS.  187 

tors  or  administrators,  having  the  same  bill  delivered  to  me  or 
them,  shall  immediately  upon  the  receipt  of  the  same,  pay  or 
cause  to  be  paid  unto  the  said  J.  F.  his  executors,  administrators, 
or  assigns,  all  such  sums  of  money  as  shall  be  contained  in  the 
said  bill ;  for  which  payment  in  manner  and  form  aforesaid  well 
and  truly  to  be  made,  I  bind  myself,  my  executors  and  adminis- 
trators, by  these  presents. 


17.  —  A  bond  /ram  two  or  more  obligors  to  two  or  more  obligees 

for  payment  of  m^oney  at  one  period-. 

Know  all  men  by  these  presents,  that  (we)  N.  O.  of ,  in 

the  county  of gentleman,  P.  d.,  &c.  are  held  and  firmly 

bound  to  R.  S.  of ,  T.  U.  of ,  (and  so  on  if  more 

obligees  J )  in  the  sum  of to  be  paid  to  the  said  R.  S.  and 

T.  U.,  or  either  of  them,  (if  more  than  two,  say,  or  any  of  them,) 
or  their  certain  attorney,  executors,  administrators,  or  assigns,  for 
which  payment  to  be  well  and  truly  made,  we  bind  ourselves, 
and  each  of  us  by  himself,  our,  and  each  of  our  heirs,  executors, 
and  administrators,  firmly  by  these  presents.  Sealed  with  our 
seals.     Dated  the day  of ,  A.  D. . 

The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  N.  O.  and  P.  d.,  or  either  of  them,  their  or  either  of 
their  heii^,  executors  or  administrators,  do  and  shall  well  and  tru- 
ly pay,  or  cause  to  be  paid,  unto  the  above  named  R.  S.,  T.  U., 
or  either  of  them,  (if  more  than  two,  say,  or  any  of  them,)  their 
or  either  of  their  executors,  or  administrators,  the  full  sum  of 
two  hundred  and  fifty  dollars,  with  lawful  interest  for  the' same, 

on  the  day  of next  ensuing  the  date  of   the  above 

written  obligation,  without  fraud  or  delay,  then  this  obligation 
shall  be  void  ;  otherwise  the  same  shall  remain  in  full  force. 
Sealed  and  delivered,  &.c. 


18.  —  A  bofid  for  the  payment  of  money  with  interest  by  install 

ments. 

Enow  all  men,  &c.  (as  before.)  The  condition  of  this  obli- 
gation is  such,  that  if  the  above  bounden  N.  O.  his  heirs,  exe- 
cutors, or  administrators,  shall  pay,  or  cause  to  be  paid  unto  the 
above  named  P.  Q.  his  executors,  administrators,  or  assigns,  the 
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sum  of ,  with  interest  for  the  same  after  the  rate  of for 

everjr  hundred  dollars  for  a  year  in  manner  following,  (that  is 

to  say,)  the  sum  of ,  part  thereof,  with  interest  for  the  same 

after  the  rate  aforesaid,  on  the day  of ,  next  ensuing 

the  date  of  the  above  written  obligation,  the  sum  of ,  other 

part  thereof,  with  interest  for  the  same  after  the  rate  aforesaid,  oa 

the day  of ,  then  next  ensuing,  and  the  sum  of , 

residue  thereof,  with  interest  for  the  same  after  the  rate  aforesaid, 

on  the day  of ,  then  next  ensuing,  and  which  will 

be  in  the  year  of  our  Lord ;  then  this  obligation  shall  be 

void  ;  but  if  defiiult  shall  be  made  in  {payment  of  any  or  either  of 
the  said  several  and  respective  sums  of  money  with  the  interest 
thereof  respectively,  in  manner  aforesaid,  or  any  part  of  them, 
on  any  of  the  said  days  and  times  abovementioned  for  payment 
thereof  according  to  the  true  intent  and  meaning  of  these  presents, 
then  this  obligation  is  to  remain  in  full  force  and  virtue. 

NOTE. 

If  the  obligor,  in  a  case  analogoas  to  the  above,  fails  to  make  pay- 
ment when  the  first  instalDient  becomes  due,  the  obligation  is  broken, 
and  the  obligee  may  sue  immediaiely. 


19.  —  A  boiid  from  several  persons  severally^  for  several  sums. 

Know  all  men  by  these  presents,  that  N.  O.,  &c.,  P.  Q.,  &c., 
R.  S.,  &c.,  T.  U.,  &c.,  and  W.  X.,  &c.,  are  severally  and 
respectively  held  and  bound  unto  Y.  Z.  in  the  respective  sums 
following,  viz.,  each  of  them  the  said  N.  O.,  P.  Q.,  R.   S.,  T. 

U.,  in  the  sum  of apiece,  and  the  said  W.  X.  in  the  sum 

of ,  to  be  paid  to  the  said  Y.   Z.   his,  &c.  to  which  said 

several  payments  well  and  truly*  to  be  made,  each  of  them  doth 
hereby  bind  and  oblige  himself,  his  heirs,  &;c.  severally  and  re- 
spectively, but  not  jointly,  nor  one  for  the  other,  firmly  by  these 
presents.     Sealed,  &c.  &c. 


20.  —  From  a  m^ister  of  a  ship^  to  pay  the  value  of  what  goods 
shall  be  proved  to  be  embezzled  on  board  the  ship. 

(The  bond  in  usual  form.)  Whereas  A.  merchant,  at  A.,  &c., 
did  ship  on  board  the  ship  Y.,  burthen  about tons,  where- 
of the  above  bound  B.  was  master,  (amongst  other  goods)  eight 
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bags  of  cotton,  for  his  own  proper  account  and  risk,  consigned  to 
him  the  said  A.,  and  in  case  of  absence,  to  the  above  named  C, 
as  by  the  bills  of  lading  for  the  same,  signed  by  the  said  B.,  may 
appear ;  and  whereas  the  said  A.  being  in  parts  beyond  the  seas, 
the  said  eight  bags  of  cotton  were  delivered  to  the  said  C,  and 
upon  weighing  thereof  (at  the  king^s  beam,  at  the  custom  house, 
London,)  the  same  did  make  out  and  weigh  but,  &c.  lbs.  weight 
net ;  and  the  said  C.  doth  allege  that  by  the  invoice  of  the  said 
cotton,  the  weight  thereof  is  mentioned  to  be net,  and  ac- 
cording to  the  said  invoice  there  is  wanting lbs.  weight 

net  of  the  said  cotton  :  now  the  condition,  &c.  that  if  the  said 
B.  his,  d&c,  do  and  shall,  well  and  truly  pay  or  cause  to  be 

paid  unto  the  said  O.  his.  &c.  at  and  after  the  rate  of per 

bag,  for  all,  or  so  much  of  the  said lbs.  weight  of  the  cotton 

as  is  alleged  to  be  wanting,  of  the  said  eight  bags  thereof  as  afore* 
said,  and  which  within  the  space  of  twelve  calendar  months  from 
the  date  hereof,  shall  truly  and  sufficiently  be  made  to  appear, 
and  be  proved  was  actually  laden,  and  delivered  on  board  the 

said  ship,  by  or  for  the  account  of  the  said  A.  at aforesaid  ; 

then,  &c. ;  otherwise,  &c. 


21. — A  bond  conditioned  to  marry  or  to  pay  a  sum  of  money. 

The  condition,  d&c.  that  if  the  above  bounden  A.  B.  do,  on  or 
before,  &c.  espouse  and  marry  E.  D.,  daughter  of  the  said  C.  D. 
if  the  said  B.  D.  will  thereunto  assent  and  the  laws  of  this  Com- 
monwealth will  permit  the  same  ;  or  if  it  shall  happen  that  the 
said  A.  B.  shall  not  marry,  sfid  take  to  wife  the  said  E.  D.  as 
aforesaid,  if  then  the  said  A.  B.  do  and  shall  well  and  truly  pay, 

or  cause  to  be  paid  unto  the  said  E.  D.  her,  &c.  the  sum  of , 

on  the day  of ,  next  ensuing  the  said day  of , 

above  mentioned  and  limited  for  the  said  marriage ;  then,  &c., 
otherwise,  &c. 


22.  —  A  bond  to  indemnify  one  that  indorsed  a  promissory  note 

for  another. 
Know  all,  d&c.     Whereas  the  above  bound  A.  by  bill  or  note 
under  his  hand,  dated  the,  &,c.,  hath  promised  to  pay  unto  C,  or 

order,  six  months  after  date,  the  sum  of ,  with  interest  there- 

25 


190  BONDS. 

on  till  paid  ;  and  whereas  the  above  named  B.  at  the  request  and 
for  the  only  debt  of  the  said  A.  hath  indorsed  the  said  recited  bill 
or  note,  and  is  thereby  become  chargeable,  with  and  for  payment 
of  the  said  sum  of ,  and  interest,  at  the  time  therein  mention- 
ed, as  by  the  said  bill  and  the  indorsement  thereupon  may  appear  : 
Now  the  condition,  &c.  that  if  the  said  A.  his  executors  or  ad- 
ministrators, do  and  shall,  well  and  truly  pay  the  said  sum  of , 

for  which  the  said  note  is  so  given,  and  the  interest  thereof,  on  the 
day  of  payment  therein  mentioned  and  in  full  discharge  thereof, 
and  thereof  and  therefrom,  and  from  all  actions,  suits,  charges, 
payments,  and  damages  by  reason  thereof,  shall  and  do,  at  all 
times,  well  and  sufficiently  save  harmless,  and  keep  indemnified 
the  said  B.  his  heirs,  executors  and  administrators  and  every  of 
them ;  then,  &,c. 


23.  —  A  bond  from  a  father  to  indemnify  executors  on  pay- 
ing to  him  his  son^s  legacy ^  he  being  a  minor ;  and  to  procure 
the  son's  discharge  as  soon  as  he  is  of  age. 

Whereas  the  said  D.  by  his  will,  d&c.  did  amongst  other  things 
therein  given,  give  to  his  godson  R.  A.,  son  of  the  above  bound 
A.,  the  sum  of :  And  whereas  the  said  B.  andC.  (the  execu- 
tors) have,  at  the  request  of  the  above  bound  A.,  {the  father)  on 
the  day  of  the  date  hereof,  paid  unto  the  said  A.  the  said  legacy 
of.  &c.,  for  the  use  and  benefit  of  the  said  R.  A.  his  son,  who  is  in 
his  minority,  and  under  the  age  of  twenty-one  years :  Now  the 
condition,  &c.,  that  if  the  said  A.,  *shall  pay  the  said  legacy  to 
the  said  R.,  his  son,  when  he  shaff  attain  the  age  of  twenty-one 
years  ;  and  if  the  said  R.  A.,  within,  d&c,  next  after  attainment 
of  his  age  of  twenty-one  years,  or  the  executors  or  administrators 
of  the  said  R.  A.,  upon  his  decease  before  attainment  of  the  said 
age,  shall  execute  and  deliver  unto,  or  to  the  use  of  the  said  B. 
and  C,  as  executors  as  aforesaid,  their  executors  or  administrators, 
a  sufficient  release  and  discharge  of  and  from  the  said  legacy  so 
paid  as  aforesaid,  and  also  if  the  said  A.  his  executors,  and  ad- 
ministrators, do  and  shall,  at  all  times  hereafter,  well  and  suffi- 
ciently save  and  keep  harmless  and  indemnified,  the  said  B.  and 
C,  their  heirs,  &c.,  of  and  from  all  actions,  &c.,  for,  about,  or 
concerning  the  said  legacy  in  anywise  :  then,  d&c. 
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24.  —  The  condition  of  a  bond  for  the  payment  of  an  annuity 

during  life* 

Whereas  the  above  bounden  T.  T.,  on  the  day  of  the  date  of 
the  above  written  obligation,  hath  had  and  received  to  his  own 

use,  of  and  from  the  above  named  J.  P.,  the  sum  of ,  the 

receipt  whereof  he  doth  hereby  acknowledge,  in  consideration 
whereof  he  the  said  T.  T-  hath  agreed  to  pay  unto  the  said  J.  P., 

one  annuity  or  clear  yearly  sum  of ,  during  his  natural  life,  to 

be  paid  in  manner  hereinafter  mentioned ;  Now  the  condition  of 
this  obligation  is  such,  that  if  the  above  bounden  T.  T.  his  heirs, 
executors,  or  administrators,  or  any  of  them,  do  and  shall  yearly, 
and  every  year  during  the  natural  life  of  the  above  named  J.  P., 
well  and  truly  pay,  or  cause  to  be  paid  to  him  the  said  J.  P.,  or 
his  assigns,  the  clear  yearly  siim  of  ,  of  lawful  money,  by 

quarterly  payments,  on  the  days  hereinafter  limited  and  appointed 
therefor,  (that  is  to  say)  the  first  day  of,  d&c.  &c.  in  each  year, 
by  even  and  equal  portions,  the  first  payment  thereof  to  begin  and 
be  made  on ,  next  ensuing  the  date  of  the  above  written  ob- 
ligation, then  this  obligation  shall  be  void  and  of  no  effect,  but  if 
default  shall  happen  to  be  made,  of  or  in  any  of  the  said  quarterly 
payments,  or  any  part  thereof,  on  any  or  either  of  the  said  days, 
on  which  the  same  ought  to  be  paid  as  aforesaid,  then  the  same 
fihall  stand  and  remain  in  full  force  and  virtue. 


25.  —  A  bond  given  by  one  to  another ^  to  indemnify  him  for  any 
damage  thai  may  arise  from  carrying  on  business  in  his 
name,  Sfc, 

Know  all  men,  d&c. 

Whereas  the  above  named  A.  B.  (the  obligee)  at  the  request  of 
the  above  bound  C.  D.,  hath  consented,  that  during  the  term  of 
three  years  from  the  date  hereof,  he  the  said  C.  D.  may  use  the 

name  of  the  said  A.  B.  in  carrying  on  the  trade  of (which 

he  now  exerciseth  for  his  own  profit,  and  not  for  the  advantage  or 
the  account  of  the  said  A.  B.,  but  onfy  to  preserve  the  said  trade 
to  himself,  the  said  A.  B.  having  wholly  left  off  and  discontinued 
the  same)  which  thp  said  A.  B.  hath  permitted  him  to  use  for  the 
said  term,  so  that  he  the  said  A.  B.  may  be  indemnified  against  all 
damages,  by  reason  of  the  said  trade,  or  his  using  his  name  therein: 
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Now  therefore  the  condition  of  this  obligation  is  such,  that,  if  the 
said  C.  D.,  his  executors  and  administrators,  shall  and  do,  indem- 
nify and  save  harmless  the  said  A.  B.,  his  executors  and  adminis- 
trators, of  and  from  all  manner  of  damages,  charges,  and  expenses, 
which  he  or  they  may  sustain  or  be  put  to,  by  reason  of  the  said 
C.  D's  so  using  the  name  of  the  said  A.  B.  as  aforesaid,  or  by 
reason  of  any  thing  relating  thereto ;  then  the  above  obligation, 
&c. 


26.  —  A  bond  to  replace  stock  sold  out  and  pay  the  intermediate 

dividends. 

Know  all  men,  d&c. 

Whereas  the  above  named  E.  P.  (the  obligee)  hath  this  day 
sold  out  ten  shares  in  the  capital  stock  of  the Insurance  Com- 
pany, and  hath  advanced  the  money  arising  from  the  sale  thereof, 
amounting  to  the  sum  of  eleven  hundred  dollars,  unto  the  said  A. 
B.  {the  obligor ;)  Now  the  condition  of  this  obligation  is  such, 
that,  if  the  above  bound  A.  B.  his  executors  or  administrators, 
shall  well  and  truly  transfer,  or  cause  to  be  transferred,  to  the  said 
E.  F.  or  his  executors  or  assigns,  the  like  number  of  shares  in  the 
said  capital  stock,  on  or  before  the day  of without  de- 
duction or  defalcation,  and  shall  pay  or  cause  to  be  paid,  unto  the 
said  E.  F.  his  executors,  administrators  or  assigns,  a  sum  of  money 
equal  to  such  dividends,  as  shall  in  the  mean  time  be  declared  on 
an  equal  number  of  shares  in  the  said  capital  stock,  when  such 
dividends  shall  be  payable  by  said  company ;  then,  d&c. 


27.  —  From  a  debtor j  to  pay  money  according  to  a  composition 

with  his  creditors,  on  a  certain  day. 

Whereas  the  above  named  B.  hath,  amongst  other  the  creditors 
of  the  above  bound  A.  executed  a  certain  writing,  whereby  the 
said  B.,  amongst  other  the  creditors  of  the  said  A.,  hath  agreed  to 
take  fifty  cents  on  a  dollar,  as  a  composition  in  full,  for  every  dollar 
owing  him  by  the  said  A.,  which  is  to  be  paid  on  manner  follow- 
ing; viz.,  twenty-five  cents  on  the  dollar,  part  thereof  on  the 

day  of ;  and  twenty-five  cents  on  the  dollar  more, 

residue  thereof  on  the day  of ;  in  which  said  writing 
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tlie  said  A.  hath  agreed,  that  he  will  give  bond  to  every  of  his 
said  creditors,  for  the  said  fifty  cents  on  the  dollar,  to  be  paid  at 
the  times  aforesaid ;  and  whereas  there  was  due  and  owing  to 
the  said  B.,  at  the  time  of  executing  said  deed  of  composition, 
the  just  sum  of  two  hundred  dollars ;  Now  the  condition  of  this 
obligation  is  such,  that,  if  the  said  A.  his,  &c.,  shall  pay  to  the 
said  B.,  his,  &c.,  the  sum  of  one  hundred  dollars,  moiety  of  the 

said  debt,  on (the  first  day  of  payment^)  and  the  further 

sum  of  one  hundred  dollars,  residue  of  the  said  debt  on 

(the  last  day  of  payment ;)  then  this  obligation  shall  be  void  ; 
but,  if  the  said  A.  shall  make  default  of  payment  of  either  of 
the  said  sums,  at  the  said  times  respectively ;  then  this  obligation 
shall  remain  in  full  force. 


28.  —  Bond  from  a  surety  to  a  merchant,  who  has  agreed  to 
supply  a  tradesman  with  goods,  conditioned  to  be  void  on  pay- 
tnent  by  the  tradesman,  !fc. 

Enow  all  men  by  these  presents  that  I,  A.  B.  of,  &c.  {the 
obligor)  am  held  and  firmly  bound  to  C.  D.  of,  &c.  (the  obli- 
gee) in  the  sum  of  two  thousand  dollars,  to  be  paid  to  the  said 
C.  D.,  or  to  his  certain  attorney,  executors,  administrators  or  as- 
signs :  for  which  payment  well  and  tnily  to  be  made,  I  bind 
myself,  my  heirs,  executors,  and  administrators,  and  every  of 
them  firmly  by  these  presents  ;  sealed  with  my  seal ;  dated,  &c. 

The  condition  of  the  above  obligation  is  such,  that,  whereas, 

• 

E.  F.  of,  &,c.  trader,  intends  to  carry  on  the  trade  or  business  of 

,  at aforesaid,  and  hath  applied  to  and  requested  the 

said  C.  D.  to  supply  him  with  goods  in  the  way  of  his  trade  ; 
which  he  has  agreed  to  do,  upon  the  said  A.  B.'s  entering  into  a 
bond  in  the  penalty  above  mentioned,  and  as  is  hereinafter  ex- 
pressed ;  Now,  if  the  said  E.  F.  his  heirs,  executors,  or  administra- 
tors, should  from  time  to  time,  and  at  all  times  hereafter,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  C.  D.  his  executors, 
administrators  or  assigns,  all  and  every  such  sun)  and  sums  of 
money,  as  shall,  at  any  time  or  times  hereafter,  become  due  and 
owing  to  him  the  said  C.  D.  from  the  said  E.  F.,  for  goods,  which 
shall  or  may,  at  any  time  or  times  hereafter  be  sold  by  him  to  the 
aa^  E.  F.,  and  sent  and  delivered  to,  or  to  the  order  of  the  said 
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E.  P.,  as  such  sum  or  sums  shall  respectively  become  due  and  pay- 
able ;  or,  in  case  the  said  E.  F.  his  heirs,  executors,  or  adminis- 
trators, should  at  any  time  or  times  hereafter,  make  default  in  the 
payment  of  any  such  sum  or  sums,  and  the  said  A.  B.  or  his  heirs, 

executors,  or  administrators,  should  within calendar  months 

next  after  notice  of  any  such  default,  and  of  the  sum  then  due, 
shall  be  given  to,  or  be  left  at  the  dwellinghouse  of  the  said  A. 
B.,  or  of  his  heirs,  executors  ar  administrators,  by  the  said  C.  D., 
or  his  executors  or  administrators,  well  and  truly  pay,  or  cause  to 
be  paid  unto  the  said  C.  D.  his  executors,  administrators  or  assigns, 
all  and  every  such  sum  and  sums  of  money,  as  at  the  time  of 
such  notice  shall  be  due  and  owing  from  the  said  E.  F.  his  ex- 
ecutors or  administrators  unto  the  said  C.  D.  his  executors,  adminis- 
trators, or  assigns,  in  case  the  same  should  not  exceed  the  sum  of 
one  thousand  dollars  ;  but  if  the  same  should  exceed  the  sum  of 
one  thousand  dollars,  then  the  sum  of  one  thousand  dollars,  in  part 
of  such  sum  or  sums,  then  due  and  owing,  as  last  aforesaid ;  or,  if  no 
such  notice  as  aforesaid,  should  be  given  or  left  as  aforesaid ;  then, 
in  any  of  the  said  cases,  the  above  written  bond  or  obligation  shall  be 
void,  and  of  no  effect  j  otherwise  shall  remain  in  full  force  and  virtue. 


29.  —  A  bond  from  one  obligor  to  one  obligee. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of gentle- 
man, am  held  and  firmly  bound  unto  O.  D.,  &c.  in  the  sum  of 

(double  the  condition,  except  when  given  by  an  infant  for 

necessaries,  and  then  insert  only  the  sum  due  without  condition,) 
to  be  paid  to  the  said  C.  D.  or  his  certain  attorney,  executors, 
administrators,  or  assigns,  for  which  payment  to  be  well  and  truly 
made,   I  bind  myself,  my   heirs,  executors  and  administrators, 

firmly,  by  these  presents.     Sealed  with  my  seal.     Dated  the 

day  of . 

The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  A.  B.,  his  heirs,  &c.,  do  and  shall,  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  above  named  C.  D.,  his  executors, 

&c.,  the  full  sum  of ,  with  lawful  interest  for  the  same,  on 

the day  of next  ensuing  the  date  of  the  above  writ- 
ten obligation,  without  fraud  or  delay,  then  this  obligation  shall 
be  void ;  otherwise  the  same  shall  remain  in  full  force.  ^ 

Sealed  and  delivered,  d&c. 
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30.  —  To  churchwardens. 

are  held,  &c.  to  W.  D.  and  J.  S.,  churchwardens  of 

,  in  the  sum  of ,  to  be  paid  to  the  said  churchwar- 
dens, or  their,  or  either  of  their  certain  attorneys,  executors,  ad- 
ministrators, successors,  or  assigns,  &c.  Sec. 


31.  —  Prom  a  company* 

'    that  we  the company  are  held,  &c.  unto  A. 

B.,  &rC.  in  the  sum  of ,  to  be  paid  &c.  to  which  payment, 

&c.  we  the  said  company  do  hereby  bind  ourselves,  and  our  suc- 
cessors, firmly  by  these  presents*     In  witness  whereof  the  said 

company  have  caused  their  seal  to  be  affixed  the day  of 

,  ifcc. 


32.  —  A  bond  from  a  master  of  a  ship  to  follow  orders  and  de- 
liver up  a  ship,  and  to  give  an  account  of  freight  and  the 
moneys  received  and  paid. 

Whereas  the  abovenamed  A.,  at  the  request  of  the  above 

bound  B.,  hath  admitted  and  employed  the  said  B.  to  serve  as 

master  of  the  ship  or  vessel  called  the  C.  burthen  about ,  for 

such  voyage,  and  for  so  long  time,  as  he  the  said  A.  shall  think  fit, 
and  has  thereupon  delivered  the  actual  possession  of  the  said  ship, 
with  all  the  appurtenances  of  the  same,  unto  the  said  B. :  Now 
the  condition,  &c.  that  if  the  said  B.  shall  and  do,  at  all  times 
hereafter,  perform  and  follow  such  lawful  orders  and  directions 
relating  to  the  said  ship  and  such  voyage  and  voyages,  as  the  said 
A.  his  executors,  &c.  shall,  from  time  to  time,  give  and  direct ; 
and  shall  at  all  times  use  his  utmost  care  for  preserving  the  said 
vessel  with  her  appurtenances,  from  all  spoil  and  damage ;  and 
shall  not  directly  or  indirectly,  do  or  suffer,  or  procure  to  be  done, 
any  act  or  thing  whatsoever  whereby  the  said  vessel  shall  or  may 
be  forfeited,  seized^  extended  charged,  or  chargeable  :  And  also 
if  the  said  B.  shall  and  do  peaceably  and  quietly  deliver  up  the 
said  ship,  and  the  actual  possession  thereof,  unto  the  said  A.,  or 
unto  such  other  person  or  persons  as  the  said  A.  shall  for  that  pur- 
pose order  and  appoint,  together  with  all  and  singular  the  furniture, 
tackle,  apparel,  and  other  appurtenances  and  things  whatsoever,  to 
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the  said  ship  or  vessel  belonging,  and  which  shall  belong,  at  what 
time  the  same  shall  be  required  by  the  said  A.,  (reasonable  wear 
and  tear  thereof  excepted,)  freed  of  all  charges  and  incumbrances 
whatsoever,  to  be  done,  committed,  or  suffered  by  the  said  B.,  in 
any  manner  whatsoever :  And  if  the  said  B.  shall  and  do,  from 
time  to  time,  upon  the  request  of  the  said  A.,  his.  Sec.  or  any  of 
them,  make  ready,  and  give  to  him  or  them,  a  just  and  true  ac- 
count in  writing  of  all  freight  and  moneys,  which  he  shall,  from 
time  to  time,  receive,  pay,  or  disburse,  for  or  on  account  of  the 
said  ship,  and  all  other  matters  and  things  relating  to  the  said 
ship's  service  and  employment,  and  of  the  said  affairs  and  doings 
in  and  about  the  same ;  and  shall  and  do  likewise  i)ay  to  the  said 
A.,  his,  &c.,  or  some  of  them,  all  such  sum  and  sums  of  money, 
as  heUhe  said  B.,  shall  from  time  to  time,  receive,  and  as  upon 
any  such  account  or  accounts  shall  appear  to  be  received,  or  be- 
long and  be  due  and  payable  to  the  said  A. :  then,  &;c. 


33. — A  bond  to  permit  a  wife  to  live  separate  from  her  hus' 
band  ;  given  to  a  third  person  on  the  wife^s  behalf. 

.  Whereas  A.  B.  the  wife  of  the  above  bounded  C.  B.,  now 
lives  separate  and  apart  froili  her  said  husband,  and  follows  the 
business  and  employment  of  making  and  selling,  &c.,  and  the  said 
C.  B.  hath  agreed  that  his  said  wife  shall  have  and  receive  all 
benefit  arising  thereby,  or  by  any  other  trade  or  business  which 
she  may  think  fit  to  follow,  for  her  own  separate  use  and  support, 
wherewith  he  the  said  C.  B.  is  not  to  intermeddle,  or  have  any 
profit  or  advantage  therefrom,  so  as  she  the  said  A.  B.  doth  not 
and  shall  not,  contract  any  debt  or  debts,  for  which  the  person  or 
effects  of  her  said  husband,  shall  or  may  be  sued,  charged,  or  in- 
cumbered by  any  means  whatsoever  :  Now  the  condition  of  this 
obligation  is  such,  that  if  the  said  C.  B.  do  and  shall,  from  time 
to  time,  and  at  all  times,  during  the  natural  life  of  the  said  A.  B., 
permit  and  suffer  her  the  said  A.  B.  to  live  separate  and  apart 
from  him,  and  to  have  and  receive  all  profit,  benefit  and  advantage 
arising,  or  which  shall  arise,  from  her  said  trade  or  business  of 
making  and  selling,  d&c,  or  any  other  trade  or  business  which  she 
shall  follow  or  employ  herself  in,  to  and  for  her  own  separate  use, 
support,  and  maintenance,  without  any  account,  suit,  trouble^  or 
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molestation  whatsoever, and  without xloing, or  causing, or  permit* 
ting  to  be  done,  any  act,  matter,  or  thing  whatsoever,  whereb; 
the  said  A.  B.  shall  or  may  be  molested  or  incumbered  by  any 
means  whatsoever ;  and  also,  if  the  said  0.  B.  his  heirs,  execu- 
tors, or  administrators,  or  his  or  their  goods  or  'chattels,  lands  or 
tenements,  shall  at  any  time  or  times  hereafter,  be  sued,  attached, 
or  otherwise  charged,  or  incumbered  for  or  by  reason  or  means  of 
any  debt  or  debts  which  his  said  wife  hath  contracted,  or  shall  or 
may  contract,  then  and  in  either  of  the  said  cases,  this  obligation 
shall  be  void,  otherwise,  &c. 


34.  —  Commori  conditions  of  arbitration  bonds. 

The  condition,  &c.  that  if  the  above  bounden  A.  B.  his  ex- 
ecutors  and  administrators,  shall  well  and  truly  perform,  and  keep 
the  award  and  determination  of  0.  D.,  E.  F.,  (if  more  than  two, 
say,  G.  H,,  or  any  two  of  them.)  arbitrators,  indifferently  chosen 
by  the  said  A.  B.  and  I.  K.,  to  arbitrate  and  award  concerning  all 
matters  in  dispute  between  the  said  parties,  so  as  the  award  of  the 
said  arbitrators,  (or  any  two  of  them,)  be  made  and  set  dowi\  in 
writing,  indented  under  their  hands  and  seals,  {or  the  hands  and 
seals  of  any  two  of  them)  ready  to  be  delivered  to  the  said  parties 

in  difference,  on  or  before ,  then  this  obligation  shall  be  void ; 

otherwise  of  full  force  and  virtue.     In  testimony,  &c. 

{If  there  are  two  referees ,  and,  in  case  they  cannot  agree,  there 
is  to  be  an  umpire,  insert  the  following  before  the  words  "  then 
this  obligation,"  &c.) 

And  if  the  said  arbitrators  shall  not  make  such  their  award,  of 
and  concerning  the  premises,  within  the  time  limited  as  aforesaid, 
then  if  the  said  A.  B.  his  heirs,  executors,  and  administrators,  anct 
every  of  them,  for  his  and  their  part  and  behalf,  do  and  shall,  well 
and  truly,  perform,  and  keep  the  award,  and  umpirage  of  R.  S.,* 
(being  a  person  indifferently  chosen  between  the  said  parties,  for 
umpire)  in  and  concerning  the  premises,  so  as  the  said  umpire  do 
make,  and  set  down  his  award  and  umpirage  in  writing  indented, 
under  his  hand  and  seal,  ready  to  be  delivered  to  the  said  parties 
in  difference,  on  or  before  the day  of ,  then  this  obliga- 
tion shall  be  void,  &.c. 

26 


198  BONDS. 

Another. 

The  condition  of  this  obligation  is  such,  that  whereas  differences 
have  arisen,  and  are  now  depending  between  the  above  bounden 
A.  B.,  of  the  one  part,  and  0.  D.,  of  the  other  part,  concerning  a 
certain,  &c.  (here  particularly  mention  what  the  difference  is 
about,)  which  differences  and  all  demands  concerning  the  same, 
the  said  parties  have  agreed  to  refer  to  the  award  and  determination 
of  G.  H.,  I.  J.,  and  K.  L.,  arbitrators  indifferently  chosen  by  and 
between  the  said  parties :  Now  if  the  said  A.  B.  his  executors 
and  administrators,  on  his  and  their  part,  shall  and  do,  well  and 
truly  observe,  perform  and  keep  the  award  and  determination 
which  the  said  arbitrators,  or  any  two  of  them,  shall  make  and 
publish  of  or  in  the  premises,  in  writing  under  their  hands,  on  or 
before  the day  of ;  then  this  obligation,  &c. 


35.  —  The  condition  of  a  common  n^levin  bond ;  given  to  the 
officer  or  person  holding  or  taking  the  goods  replevied.     MSS. 

The  condition  of  this  obligation  is  such,  that  whereas  the  said 
A.  B.  has  this  day  sued  out  of  the  clerk's  office  of  the  Circuit 

Court  of  Common  Pleas,  for  the circuit,  a  writ  of  replevin 

of*  twenty  cords  of  wood,  of  the  value  of ,  now  taken  and 

attached  {or  detain^)  in  the  hands  of  the  said  C.  D.,  against  the 
said  C.  D.,  which  writ  is  returnable  to  the  Circuit  Court  of  Com- 
mon Pleas,  next  to  be  holden  at ,  on ;  now  if  the  said 

A.  B.  shall  prosecute  the  said  replevin  to  final  judgment,  and  pay 
such  damages  and  costs  as  the  said  C.  D.  shall  recover  against 
him,  and  shall  also  return  and  restore  the  same  goods  and  chattels, 
in  like  good  order  and  condition  as  when  taken,  in  case  such  shall 
be  the  final  judgment  on  said  suit ;  then  this  obligation,  &c.,  other- 
wise, &c. 


36.  —  Another  where  the  writ  is  returnable  before  a  justice  of 

the  peace. 

The  condition  of  this  obligation  is  such,  that  whereas  the  said 
A.  B.  has  this  day  sued  against  the  said  C.  D.,  out  of  the  office 
of  G.  H.  Esq.,  one  of  the  justices  of  the  peace,  for  the  county  of 

,  a  writ  of  replevin  of  one  red  cow,  &c.,  of  the  value  of 

,  now  distrained  or  impounded  by  the  said  C.  D.,  in  the 
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common  pound  in  said  B.  (or,  in  such  other  place  as  they  may  be 
restrained,)  which  writ  is  returnable  before  the  said  G.  H.,  Esq. 

on ,  at ;  now  if  the  said  A.  B.  shall  prosecute  his  said 

Fe{devin  to  final  judgment,  and  shall  pay  such  damages  and  costs 
as  the  said  C.  D.  shall  recover  against  him,  and  shall  also  return 
the  said  cow,  &c.  in  case  such  shall  be  the  final  judgment ;  then 
this  obligation,  &c,  otherwise,  &c. 

N.  B«  These  replevin  bonds  are  to  be  given  with  sufficient  surety  or 
sureties  to  the  ofiicer  or  person  takiug  or  holding  the  goods.  The  penal 
sum  will  be  the  amount  of  twice  the  value  of  the  property  replevied. 
Rev.  Stat,  of  Mass.  ch.  113,  §  19. 


37.  —  The  condition  oj  a  bond  of  review. 

Whereas  at  the  Supreme  Judicial  Court,  holden  at , 

within  and  for,  &.c.  on,  &c.,  the  said  C.  D.  recovered  judgment 
in  an  action  or  plea  of,  &c.  against  the  said  A.  B.  for  the  sum  of 

,  damages  and  costs,  and  the  said  A.  B.,  at  the  time  of 

making  up  the  said  judgment,  which  was  on,  d&c,  informed  the 
said  court  that  he  would  prosecute  a  writ  of  review  of  said  ac- 
tion or  plea  to  effect,  at  the  said  Supreme  Judicial  Court  next  to 
be  holden  at  ^c.  &c.,  and  moved  the  said  court  that  he  the  said 
A.  B.  as  principal,  and  the  said  E.  F.  as  surety,  might  be  allowed 
in  this  behalf,  who  were  accordingly  approved  of  by  the  said 
court :  Now  the  condition  of  this  obligation  is  such,  that  if  the 
said  A.  B.  shall  prosecute  to  effect  a  writ  of  review  of  the  said 
action  or  plea,  at  the  said  court,  next  to  be  holden,  &c.  as  afore- 
said, and  shall  answer  and  pay  unto  the  said  C.  D.,  the  sum  re- 
covered as  Aforesaid,  with  interest  thereon  after  the  rate  of  twelve 
per  cent,  per  annum,  being  double  interest  from  the  time  of  mak- 
ing up  such  judgment,  with  additional  damages  and  double  costs, 
in  case  the  former  judgment  shall  be  affirmed  in  whole ;  and  the 
sum  for  which  judgment  shall  be  rendered,  with  simple  interest 
therefor,  if  the  same  judgment  shall  be  affirmed  in  part,  {if  the 
judgment  is  on  an  action  of  detinue  or  repUfoin^  say^  ''  shall  an- 
swer and  pay  all  such  damages  as  the  jury  shall  assess  for  the 
detention,  &.c,  with  double  costs,  if  the  former  damages  shall  be 
affirmed,")  or  if  the  former  judgment  shall  be  wholly  reversed 
and  annulled ;  then  this  obligation,  &;c.,  otherwise,  &c. 
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Otherwise  from  the  words  "  Now  this  oonditiony 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said 
A.  B.  shall  prosecute  a  writ  of  review  of  the  said  action  or  plea, 
&c.,  and  shall  answer  and  pay  unto  the  said  C.  D.  the  sum  re- 
covered as  aforesaid,  with  interest  after  the  rate  of  twelve  per 
cent,  per  annum,  being  double  interest  from  the  making  up  of 
judgment,  with  additional  damages  and  costs,  if  the  said  judg- 
ment shall  be  affirmed  in  whole  ;  and  if  affirmed  in  part  only, 
shall  pay  to  the  said  C.  D.  the  sum  for  which  the  said  judgment 
shall  be  affirmed,  together  with  simple  interest  therefor,  without 
fraud  or  delay,  or  if  the  said  judgment  shall  be  wholly  reversed 
and  annulled,  then,  &c. 


38.  —  A  bond  for  restitution  where  the  defendant  is  out  of  the 
State,  given  **  with  one  or  more  sufficient  sureties,  in  double 
the  value  of  the  estate  or  sum  recovered  by  such  judgment.^^ 

The  condition  of  the  above  obligation  is  such,  that  whereas 
the  said  A.  B.,  by  the  consideration  of  the  justices  of  the  court, 
&c.,  holden  at ,  within  and  for,  &c,  on,  &c.  recovered  judg- 
ment against  the  said  C.  D.  for  the  sum  ot ,  damages,  and 

the  sum  of ,  costs  of  suit :  Now  if  the  said  A.  B.  shall  make 

restitution  of,  and  refund  and  pay  back,  such  sum  as  shall  be  giv- 
en in  debt  or  damages,  or  so  much  as  shall  be  recovered  on  a 
suit  therefor,  to  be  brought  within  one  year  next  after  entering 
up  the  said  judgment,  if  upon  such  suit  the  said  judgment  shall 
be  reversed,  annulled,  or  altered,  (the  security  aforesaid  to  be  no 
further  answerable,  than  for  the  recovery  that  shall  be  made  on 
such  suit,  to  be  had  within  one  year,  as  aforesaid ;)  then,  &,c. 
otherwise,  &,c. 


39.  —  A  bond  given  to  the  Judge  of  Probate^  by  a  guardian,  for 

the  performance  of  his  duty. 

Whereas  H.  J.  and  L.  J,,  minors  of  fourteen  years  of  age,  have 
chosen  the  said  M.  J.  as  their  guardian,  and  the  said  S.  H.,  as 
Judge  of  Probate  as  aforesaid,  hath  this  day  appointed  the  said 
M.  J.  guardian  of  S.  J.  and  N.  J.,  minors,  within  and  under  the 
age  of  fourteen  years  :    Now  the  condition,  &c.,  that  if  the  said 
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M.  J.  shall  and  dO|  well  and  faithfully  discharge  his  said  trust  of 
guardian  as  aforesaid,  and  render  a  just  and  true  account  of  the 
said  guardianship  to  the  said  Judge  of  Probate,  or  his  successors 
in  the  said  office,  or  with  the  said  minors  and  each  of  them, 
when  and  as  they  shall  respectively  arrive  at  the  age  of  twenty- 
one  years,  or  at  such  other  time  as  the  said  Judge,  or  his  succes- 
sors in  the  said  office,  shall  require  ;  then  this  obligation  shall  be 
void ;  otherwise  shall  remain  in  full  force  and  virtue,  &c. 


40.  —  The  condition  of  a  bond  for  a  clerk^s  fidelity. 

Whereas  the  above  named  A.  A.  hath  taken  the  above  bounden 
B.  B.  into  his  service,  to  be  one  of  his  clerks,  to  collect,  receive, 
and  get  in  money  for  him,  and  to  do  all  other  things  in  his  power, 
incident  to  the  business  of  a  clerk  :  Now  the  condition  of  this  ob« 
ligation  is  such,  that  if  the  said  B.  B.  do  not  or  shall  not  at  all 
times  hereafter,  during  so  long  as  he  the  said  B.  B.  shall  be  em- 
ployed in  the  service  of  the  said  A.  A.  as  his  clerk,  well,  faithfully, 
and  truly,  serve  the  said  A.  A.  his  master,  without  losing,  wasting, 
or  embezzling  any  of  the  moneys,  goods  or  effects  whatsoever  of 
the  said  A.  A.  his  master,  or  of  any  other  person  or  persons  what- 
soever, (for  which  the  said  A.  A.,  his  heirs,  executors,  or  adminis- 
trators, shall  or  may  by  any  law,  custom,  or  usage  whatsoever,  be 
in  anywise  answerable,  which  shall  be  committed  to  his  the  said 
B.  B's  care,  or  keeping,  by  reason  of  his  being  clerk  as  aforesaid, 
and  if  the  said  B.  B.  shall  at  any  time,  during  the  time  of  his 
being  clerk  as  aforesaid  to  the  said  A.  A.,  neglect  or  refuse  to 
account  with  him  the  said  A.  A.  weekly  or  oftener,  if  thereunto 
required  by  the  said  A.  A.  by  reasonable  notice  in  writing,  under 
his  hand  for  that  purpose  to  be  given  to  or  left  with  him  the  said 
B.  B.  at  his  house  or  usual  place  of  abode ;  then  if  the  said  B.  B. 
or  E.  E.  (the  surety)  or  either  of  them,  or  their,  or  either  of  their 
heirs,  executors  or  administrators,  after  due  notice  thereof  shall 
make  good  and  sufficient  recompense,  satisfaction  and  payment 
unto  the  said  A.  A.,  his  executors,  or  administrators,  for  the  said 
moneys,  goods,  or  effects  of  him  the  said  A.  A.,  so  lost,  wasted, 
spent  or  misapplied  as  aforesaid,  and  also  for  all  such  loss,  damage, 
or  charge,  as  he  the  said  A.  A.,  his  executors  or  administrators. 
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diall  suffer  or  sustain  by  reason  or  means  of  his  the  said  B.  B's 
neglecting  or  refusing  to  account  as  aforesaid  ;  then  this,  &c. 


41.-—  The  condition  of  a  bond  of  indemnity  on  paying  a  lost 

bond. 

Whereas  the  above  named  A.  B.,  by  his  bond  or  obligation 
under  his  seal,  bearing  date  on  or  about  the day  of ,  be- 
came bound  to  the  above  bound  C.  D.,  in  the  penal  sum  of , 

conditioned  for  the  payment  of  the  sum  of ,  unto  the  said 

C.  D.  his  executors,  administrators,  or  assigns,  at  the  end  of 

months  next  ensuing,  &c.y  as  in  and  by  the  said  bond  when  pro- 
duced, will  more  fully  appear.  And  whereas  the  said  bond  is 
alleged  to  be  lost,  or  so  mislaid  that  the  same  cannot  be  found  ; 
and  whereas  the  said  A.  B.  the  day  of  the  date  hereof,  at  the 
request  of  the  said  C.  D.,  and  on  his  promise  of  indemnity,  has 
made  him  full  satisfaction  of  and  for  the  said  bond :  Now  the 
condition  of  this  obligation  is  such,  that  if  the  above  bounden  C. 

D.  his  heirs,  exe<yitors,  or  administrators,  or  any  or  either  of  them, 
do  and  shall,  in  case  the  said  bond  or  obligation  shall  happen  to  be 
found,  or  come  to  the  hands^  custody,  or  power  of  the  said  C.  D. 
his  heirs,  executors,  or  administrators,  or  either  of  them,  or  to  the 
hands,  custody,  or  power  of  any  other  person,  deliver  or  cause  the 
same  to  be  delivered  unto  the  said  A.  B.  his  executors  or  adminis- 
trators, in  order  to  be  canceled,  and  destroyed,  and  also  shall  and 
do,  from  time  to  time,  and  at  all  times  hereafter,  save  and  keep 
harmless  and  indemnified  the  said  A.  B.,  his  heirs,  executors  and 
administrators,  of  and  from  all  actions,  damages,  and  expenses 
whatsoever,  which  shall,  or  may  at  any  time  hereafter,  happen  or 
come  to  them,  for  or  by  reason  of  the  said  bond  or  obligation,  or 
any  of  the  money  thereby  paid,  or^for,  touching  and  concerning 
the  same :     then  this,  d^. 


42.  —  The  condition  of  a  bond  of  indemnity  on  paying  a  lost 

note. 

Whereas  the  above  named  C.  C.  by  his  promissory  note  signed 

by  him  for  the  said  D.  C.  his  father,  and  himself,  dated  the 

day  of ,  did  promise  to  pay  unto  Mr.  W.  B.  or  order, 

dollars,  forty  days  after  date,  for  value  received,  and  such  said  note 
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was  afterwards  indorsed  by  the  said  W.  B.  and  others,  and  be- 
came the  property  of  J.  J.  of ,  as  the  said  J.  J.  avers ;  and 

whereas  the  said  J.  J.  alleges  he  sent  the  said  note  by  the  mail, 
on  the  —  day  of last,  to  the  above  bound  E.  E.,  to  be  re- 
ceived by  him  for  his,  the  said  J.  J's,  use ;  which  mail  having 
been  robbed,  and  the  said  note  not  having  been  offered  for  pay- 
ment, it  is  apprehended  that  the  said  note  was  stolen  out  of  the 
said  mail  or  otherwise  lost.  And  whereas  the  said  C.  C.  and  D. 
C.  have  on  the  day  of  the  date  hereof,  at  the  request  as  well  of 
the  said  J.  J.  as  of  the  said  E.  E.,  and  upon  his  the  said  E.  E's 
promising  to  indemnify  the  said  C.  O.  and  D.  C.  and  deliver  up 
the  said  note  to  be  canceled  when  found,  paid  the  said  E,  E.  the 

sum  of dollars,  in  full  satisfaction  and  discharge  of  the  said 

note,  the  receipt  whereof  the  said  E.  E.  doth  hereby  acknowl- 
edge :  The  condition  therefore  of  the  above  written  obligation  is 
such,  that  if  the  said  E.  E.  his  heirs,  executors,  or  administrators, 
or  any  of  them,  do  and  shall  from  time  to  time,  and  at  all  times 
hereafter,  save,  defend,  keep  harmless  and  indemnified  the  said 
C.  C.  and  D.  C.  their  executors  and  administrators,  and  their  and 
every  of  their  goods,  chattels,  lands,  and  tenements,  of,  from,  and 

against  the  said  note  of dollars,  and  of  and  from  all  costs, 

charges,  damages,  and  expenses  that  shall  or  may  happen  to  arise 
therefrom,  and  also  deliver  or  cause  to  be  delivered  up  the  said 
note,  when  and  so  soon  as  the  same  shall  be  found,  to  be  can- 
celed :  then  this  obligation  shall  be  void,  otherwise,  &c. 


43.  — -  A  bond  conditioned  to  keep  a  person  during  life. 

The  condition  of  this  obligation  is  such,  that  whereas  the 

above  bound  A.  B.,  for  and  in  consideration  of  the  sum  of , 

to  him  in  hand  paid  by  the  above  named  C.  D.,  hath  "agreed  and 
undertaken  to  keep  and  maintain  the  said  C.  D.  during  his  life ; 
if  tlierefore  the  said  A.  B.  his  executors  or  administrators,  shall 
from  time  to  time,  and  at  all  times  hereafter  during  the  natural 
life  of  the  said  C.  D.,  well  and  sufficiently  maintain  and  keep, 
or  cause  to  be  well  and  sufficiently  maintained  and  kept  the  said 
C.  D.  in  the  house  of  him  the  said  A.  B.,  with  meat,  drink, 
clothes  and  all  other  things  necessary  and  convenient ;  then,  4*c., 
or  else,  &c. 
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44.  —  7%e  condition  of  a  bond  of  indemnity  given  to  one  bound 
for  the  obligor  for  the  payment  of  money. 

Whereas  the  above  named  A.  B.,  at  the  special  instance  and 
request,  and  for  the  only  debt  of  the  above  bounden  C.  D.  to- 
gether with  him  the  said  C.  D.,  is  in  and  by  one  bond  or  obli- 
gation, bearing  even  date  with  the  above  written  obligation,  held 

and  firmly  bound  unto  E.  F.  of ,  in  the  penal  sum  of , 

conditioned  for  the  payment  of ,  &c.,  with  interest  for  the 

same  after  the  rate  of per  cent,  per  annum,  on next 

ensuing  the  date  of  the  said  recited  obligation,  as,  in  and  by  the 
said  recited  obligation  and  the  condition  thereof,  may  more  fully 
appear :  (or  recite  the  condition  verbatim :)  Now  the  condition 
of  this  obligation  is  such,  that  if  the  said  C.  D.  his  heirs,  execu- 
tors,) or  administrators,  do  and  shall,  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  said  E.  F.  his  executors,  administrators,  or 

assigns,  the  said  sum  of ,  with  interest  for  the  same  after 

the  rate  of per  cent,  per  annum,  as  aforesaid,  on  the 

day  of ,  »ext  ensuing  the  date  of  the  said  recited  obliga- 
tion, (if  the  bond  is  made  payable  at  several  tim^s,  say,  '*  on 
the  several  days  and  times,  limited  in  the  said  recited  condi- 
tion,") according  to  the  true  intent  and  meaning  thereof,  and  in 
full  discharge  and  satisfaction  of  the  said  recited  obligation  ;  and 
if  he  the  said  C.  D.  his  heirs,  executors  or  administrators,  shall 
also  from  time  to  time,  and  at  all  times  hereafter,  save  harmless 
and  indemnify  him  the  said  E.  F.  his  executors  and  administra- 
tors, and  his  and  their  goods  and  chattels,  of  and  from  all  dam- 
ages, sums  of  money,  and  costs  and  charges,  which  he,  they,  or 
any  of  them,  shall  or  may  at  any  time  hereafter,  be  put  unto, 
by  reason  of  the  said  A.  B's  being  bound  with  the  said  C.  D.  for 
the  payment  of  the  sum  of  money  and  interest  aforesaid;  then, 
&c.,  or  else,  &c. 


46.  —  A  bond  to  indemnify  two  persons,  who  were  sureties  for 

a  coroner.    MSS. 

Know  all  men,  &c. 

The  condition  of  this  obligation  is  such,  that  whereas  the 
above  named  F.  D.  and  N.  A.,  at  the  special  instance  and  re- 
quest of  the  above  named   L.   W.  (the  coroner)  have  become 


BONDS.  206 

bound  with  him  as  his  sureties  un^o  I.  T.  of ,  Esq.,  treas- 
urer of  the  Commonwealth  of  Massachusetts,  and  to  his  successors 
in  the  said  office,  by  bond  bearing  date,  &c.,  and  conditioned 
for  the  said  L,  Ws  faithful  performance  of  the  duties  of  his 

office  as  coroner  of  said  county  of ,  as  by  the  same  bond, 

reference  thereunto  being  had,  will  more  at  large  appear :  Now 
if  the  said  L.  W.  his  executors  or  administrators,  do  and  shall, 
from  time  to  time  and  at  all  times,  well  and  truly  save,  and 
keep  harmless  and  indemnified  the  said  F.  D.  and  N.  A.,  their 
executors  and  administrators^  of  and  from  ail  charges  and  ex- 
penses, at  law  and  in  equity,  and  of  and  from  all  damages  what- 
soever, that  shall  or  may  at  any  time  hereafter,  happen  or  accrue 
to  them,  or  either  of  them,  or  to  the  executors  or  administrators 
of  them,  or  either  of  them,  for  or  by  reason  of  their  having 
become  bound  with  him  the  said  W.  L.  as  aforesaid  ;  then  this 
obligation,  &c. 


46.  —  A  bond  given  by  a  collector  of  tajfes.     MSS. 

Know  all  men,  &c. 

The  condition  of  the  above  obligation  is  such,  that  whereas 
the  said  A.  hath  been  elected  by  the  inhabitants  of  said  town, 
one  of  the  collectors  of  the  taxes,  assessed  upon  said  town,  or 
to  be  assessed  upon  the  same  for  and  within  the  year  ensuing  his 
election,  in last  past,  and  whereas  the  said  A.  hath  since  ac- 
cepted the  said  office,  and  a  list  of  an  assessment  of  a  State  tax, 
upon  the  polls  and  estate  of  the  inhabitants  of  the  said  town,  in 
wards.  No.  I,  &c.,  amounting  to ,  and  also  a  list  of  the  as- 
sessment of  the  town  and  county  tax,  upon  the  polls  and  estate 
of  the  inhabitants  of  the  town  aforesaid,  within  the  wards  afore- 
said, amounting  to ,  have  by  the  assessors  of  the  rates  and 

taxes  in  the  said  town,  been  committed  to  the  said  A.  to  be  col- 
lected by  warrants  under  their  hands  and  seals,  bearing  date,  &c. : 
Now  therefore,  if  the  said  A.  shall  and  do,  with  reasonable  dili- 
gence, levy  and  collect  all  the  rates  and  taxes  aforesaid,  commit- 
ted to  him  to  collect  as  aforesaid,  and  shall  render  an  account 
thereof,  and  pay  the  same,  according  to  the  directions  of  the  war- 
rants aforesaid,  therein  respectively  contained  ,*  then,  &c.,  &c. 

27 
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47.  —  A  bond  of  indemnity  to  a  town,  given  by  the  putative 

foUher  of  a  bastard  child.     MSB. 

Know  all  men,  &c. 

The  condition  of  the  above  obligation  is  such,  that  whereas 
the  said  U.  by  the  Justice,  of,  &c.,  hath  been  adjudged  the  re- 
puted father  of  a  bastard  child,  born  of  the  body  of ,  and 

hath  been  ordered  to  give  bonds  to  the  said  town  of ,  to  in- 
demnify and  save  harmless  the  said  town  from  all  charges  in 
supporting  the  said  child :  Now  if  the  said  U.  shall  indemnify 
and  save  harmless  the  said  town,  pursuant  to  the  said  order ; 
then,  &c. 


48.  —  A  bond  not  to  commit  an  escape,  given  by  a  prisoner, 

MSS. 
The  condition  of  this  obligation  is  such,  that  whereas  the  said 
S.  by  the  consideration  of  the  Justices,  &c.  recovered  judgment 

against  the  said  E.,  for  the  sum  of damages,  and  costs  of 

suit  taxed  at ;  and  whereas  an  alias  execution  hath  issued 

for  the  same,  together  with  fifty  cents  more  for  that  and  a  former 
writ,  upon  which  execution  the  said  E.  is  committed  to  the  jail 

in  M.,  in  the  county  of ,  aforesaid ;  Now  if  the  said  E.  shall, 

from  the  time  of  executing  this  bond,  continue  a  true  prisoner  in 
the  custody  of  the  jailer  and  within  the  limits  of  said  prison, 
until  he  shall  be  lawfully  discharged,  without  committing  auy 
manner  of  escape  ;  then,  6cc.  otherwise,  &c. 


49.  —  A  bond  given  by  a  coroner  for  a  faithful  performance  of 

his  duty,  Sfc.     MSS. 

The  condition  of  this  obligation  is  such,  that  whereas  the  said 
T.  T.  has  been  duly  appointed  a  coroner  within  and  for  the  said 

county  of ,  and  has  been  duly  commissioned  and  qualified 

for  the  said  office  of  coroner  by  taking  the  oaths,  and  subscribing 
the  declaration  required  by  the  constitution  and  the  laws  of  the 
Commonwealth  of  Massachusetts :  Now  if  the  said  T.  T.  shall 
and  do,  well  and  faithfully  perform  all,  and  whatsoever,  to  the 
office  and  duty  of  coroner  in  the  said  county  doth  in  anywise 
belong  or  appertain ;  then,  iS&c. 

Or  thus. 

Now  if  the  said  T.  T.  shall  and  do,  well  and  faithfully,  perform 
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all  the  duties  of  his  office^  as  a  coroner  in  the  said  county  ;  then, 
ice. 


60.  —  A  respondentia  bond.     (Short  form.     MSS.) 

Know  all  men,  &c.  Whereas  the  above  bounden  W.  B.  has 
taken  up  and  received  of  the  said  T.  B.  the  full  and  just  sum  of 
two  thousand  Spanish  dollars,  which  sum  is  to  run  at  respondentia 
on  the  said  ship  L.,  whereof  the  said  W.  B.  is  now  master  or  com- 
mander, from  the  port  of  M.  to  G.,  in  the  U.  S.  A.,  in  considera- 
tion of  which,  the  usual  risk  of  the  seas,  rivers,  enemies,  fires, 
pirates,  <fcc.  is  to  be  on  the  account  of  the  said  T.  B. ;  and  where- 
as for  the  further  security  of  the  said  T.  B.,  the  said  W,  B.,  for 
and  on  account  of  the  owners,  their  heirs,  executors,  administra- 
tors and  assigns,  hath  agreed  to  mortgage  and  assign  over  to  the 
said  T.  B.  the  several  wares  and  merchandize  laden  and  to  be  la- 
den on  the  said  ship  L. ;  which  said  goods,  wares  and  merchan- 
dize, with  their  produce,  are  thus  mortgaged  and  assigned  over, 
and  are  to  be  dejivered  to  no  other  use  and  purpose  whatsoever, 
till  payment  of  this  bond  be  made,  with  the  premium  that  may 
become  due  thereon:  Now  the  condition  of  this  obligation  is 
such,  that  if  the  above  bounden  W.  B.,  his,  &c.  shall  well  and 
truly  pay  or  cause  to  be  paid,  unto  the  said  T.  B,  his  heirs,  exec- 
utors, administrators,  or  assigns,  the  full  amount  of  the  said  sum 
of  two  thousand  Spanish  dollars,  and  the  premium  due  thereon,  at 

the  expiration  of months  after  the  safe  arrival  of  the  said 

ship  in  America,  or  in  case  of  the  loss  of  the  said  vessel,  such  av- 
erage as  by  custom  shall  become  due  on  the  salvage  ;  then,  &c. 

For  other  forms  of  bottomry  and  respondentia  bonds,  see  Mar- 
shall on  Insurance^  720  ;  Story^s  Abbot  on  Skipping,  643,  644, 
546. 


61.  —  A  bond  to  refund  a  distributive  share  of  an  intestate? s 
estate^  given  to  an  administrator.     MSS. 

Know  all  men,  (S&c.  &c. 

The  condition  of  this  obligation  is  such,  that  whereas  the  said 

T.  J.,  administrator  on  the  goods  and  estate  of  P.  J.,  late  of 

deceased,  intestate,  did  on,  &c.  settle  his  account  of  administra- 
tion in  the  Probate  Court  in  said  county,  as  far  as  he  had  proceed- 
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ed,  and  thereupon  on  that  day.  the  Hon.  P.  P.>  Judge  of  Probate, 

&c.,  in  and  for  the  said  county,  did  decree  that  the  sum  of , 

the  value  of  84  shares  in  the  bank  of ,  as  appraised  in  the 

inventory  of  the  said  estate,  be  distributed  to  and  among  the  Ie« 
gal  representatives  of  the  said  deceased,  to  wit,  one  third  part 
thereof  to  his  widow,  and  the  other  two  third  parts  thereof,  to  and 
among  his  heirs  or  legal  representatives,  in  seven  equal  parts,  as  by 
the  records  of  the  said  court  may  more  fully  appear ;  and  where- 
as the  said  J.  B.  is  legally  empowered  and  entitled  to  receive  one 
seventh  part  of  the  said  two  thirds,  to  wit,  the  part  belonging  to 
the  representatives  of  B.  B.,  a  son  of  the  said  intestate,  and  de- 
ceased in  his  lifetime,  being  the  sum  of ,  the  value  of 

eight  of  the  said  shares. 

Now  if  the  said  J.  B.,  his  executors,  &c.  after  having  received 
from  the  said  administrator,  a  legal  assignment  and  trans&r  of 
eight  of  the  said  shares,  shall  refund  and  pay  back  to  the  said 
administrator,  or  to  his  certain  attorney,  executors,  administrators, 

or  assigns,  *50  much  of  the  said  sum  of ,  (xs  shall  be  the 

just  proportion  of  the  said  seventh  part  of  all  such  debts  and 
charges  as  shall  be  allowed  against  the  said  estate^  by  the  said 
Judge  or  his  successors  according  to  law,  over  and  above  the  per- 
sonal estate  and  credits  of  the  said  F.  J.,  deceased,  left  at  the 
disposal  of  the  said  administrator,  then  this  obligation  shall  be 
void ;  otherwise,  &c. 

52.  —  A  bond  given  by  two  pen'sons  authorized  to  collect  debtSj 

Sfc. 

Know  all  men,  &c. 

Whereas  the  above  named  A.  B.  (the  obligee^)  by  his  letter  of 
attorney  bearing  even  date  herewith,  hath  constituted  the  above 
bounden  C.  D.  and  E.  F.  his  attorneys,  jointly  and  severally,  in 
his  name,  and  to  his  use,  to  ask,  demand  and  recover  all  such 
sums  of  money,  effects,  debts  and  demands  whatsoever,  due  unto 
the  said  A.  B.  from  any  person  or  persons  whatsoever,  and  to  do 
such  other  lawful  and  necessary  acts,  matters  and  things,  for  the 

*  More  Hmply  thust  *<  one  seTonth  part  of  all  such  dobts  and  charges  as  shall 
bo  allowed  against  the  said  estate ;"  but  this  last  phrase  will  answer  only  when 
the  whole  property  has  been  divided,  and  where  the  estate  is  ascertained  to  be 
solyent. 
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purposes  aforesaid,  as  are  specified  ia  the  said  letter  of  attorney ; 
Now  the  condition  of  this  obligation  is  such,  that  if  the  said  C# 
D.  and  EL  F.  their  executors  or  administrators,  shall  and  do,  from 
time  to  time,  well  and  truly  pay  or  cause  to  be  paid,  unto  the  said 
A.  B.  his  executors,  administrators  and  assigns,  upon  demand  in 
writing  for  that  purpose,  all  such  sum  and  sums  of  money,  effects, 
debts  and  demands,  as  the  said  C.  D.  and  E.  F.  shall  receive  by 
virtue  of  the  said  letter  of  attorney,  or  otherwise,  to  the  use  of 
the  said  A.  B.,  without  fraud  or  delay ;  then  this  obligation,  &c. 


53.  —  A  band  given  by  a  master  of  a  ship^  to  deliver  up  the 

ship  to  the  owners  on  demaitd. 

Know  all  Men,  (S&c. 

Whereas  the  above  named  0.  D.  {the  obligee)  and  the  rest 
of  the  part  owners  of  the  ship  Julius,  have  employed  the  above 
bound  A.  B.  as  master  of  the  same,  for  so  long  a  time  as  they 
or  the  major  part  of  them,  shall  think  fit,  and  have  thereupon 
delivered  the  possession  of  the  said  ship,  with  her  appurtenan- 
ces to  the  said  A.  B. ;  Now  the  condition  of  this  obligation  is 
such,  that  if  the  said  A.  B.  after  notice  and  demand,  shall  quietly 
deliver  up  the  actual  possession  of  the  said  ship  unto  the  said  C. 
D.,  or  unto  such  other  person  as  the  said  part  owners  or  the  major 
part  of  them,  shall  appoint,  together  with  all  and  singular,  the 
furniture,  tackle,  apparel  and  appurtenances  to  the  said  ship  be- 
longing, (reasonable  wear  and  tear  excepted)  freed  from  all  char- 
ges and  incumbrances  done  or  suffered  by  the  said  A.  B.  Then, 
&c.     Otherwise,  &c. 


64  -—  The  condition  of  a  bond  from  an  owner  of  a  part  of  a 
ship  J  that  an  owner  of  another  part  (being  abroad)  shall  ex- 
ecute a  bill  of  sale  thereof  the  other  owners  of  all  the  other 
parts  having  executed  the  same. 

Whereas  C.  D.  of,  &c.  owner  of  one  quarter  part  of  all  that 
good  ship  called  the  Fox,  burthen  about  500  tons,  now  lying  at, 
&c.  whereof  A.  B.  of,  &c.  owner  of  one  other  quarter  part  of  the 
said  ship,  the  above  bound  G.  H.  owner  of  one  other  quarter  part ; 
I.  E.  of,  &c.  owner  of  one  eighth  part  of  the  said  ship,  by  a  bill 
of  sale,  bearing  date  &c.  have  bargained  and  sold  to  the  said  L. 
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M.  their  several  shares  in  the  said  ship,  and  the  appnrtenances,  as 
by  the  said  bill  of  sale,  appears ;  and  whereas  O.  P.  and  d.  R. 
of,  &c.  are  owners  of  the  other  eighth  part  of  the  said  ship,  and 
are  made  parties  to  the  said  bill  of  sale,  but,  they  being  absent, 
the  said  G.  H.  hath  undertaken  with  the  said  L.  M.  that  they 
shall  duly  execute  said  bill  of  sale,  or  otherwise  by  some  other 
deed,  sufficiently  convey  the  said  eighth  part  of  the  said  ship  with 
the  appurtenances  to  tbe  said  L.  M.  and  thereupon  the  said  L.  M. 

hath  paid  to  the  said  O.  H.  the  sum  of being  the  purchase 

money  for  the  said  eighth  part ;  Now  the  condition.  Sec,  that  if 

the  said  O.  P.  and  d.  R.  their  executors,  &c.  shall  within 

after  the  date  above  written,  duly  sign,  seal  and  execute  the  said 
bill  of  sale  to  the  said  L.  M.,  or  otherwise,  by  some  other  deed, 
duly  executed,  sufficiently  convey  the  said  eighth  part  of  the  said 
ship,  with  the  appurtenances,  to  the  said  L.  M.,  and  if,  in  the 
mean  time,  the  said  L.  M.  or  his  assigns,  shall  quietly  hold  the 
said  eighth  part  of  the  said  ship,  with  the  appurtenances,  be- 
longing to  the  said  O.  P.  and  d.  R.  without  any  denial  or  inter- 
ruption by  the  said  O.  P.  and  d.  R.  or  their  assigns,  or  any  other 
person  or  persons  whatsoever.     Then,  &c. 


66.  —  Post  obit  bond,  for  securing  a  sum  to  a  purchasery  if 
the  vendor,  (of  the  expectation,)  should  survive  his  father,  Sfc 

(Bond  in  the  sum  of  $ from  N.  (the principal,)  and  O. 

(the  surety,)  jointly  and  severally  to  P.  {the  obligee  or  pur- 
chaser,) ). 

The  condition  as  follows : 

Whereas  the  above  named  P.  has  agreed  for  the  purchase  of  the 
sum  of  $2500  to  be  paid  to  him  the  said  P.  his  executors,  admin- 
istrators, or  assigns,  in  the  event  of  the  said  N's  surviving  his  father, 
d.  of,  ice.  but  not  otherwise  ;  at  or  for  the  price  or  sum  of  $1000. 
And  whereas  in  pursuance  of  the  said  recited  contract,  he  the 
said  P.  hath  paid  the  sum  of  $1000  unto  the  said  N.  at  or  before 
the  sealing  and  delivery  of  the  above  written  obligation  ;  the  re- 
ceipt whereof  accordingly  the  said  N.  doth  hereby  acknowledge  ; 
and  whereas  upon  the  treaty  for  the  purchase  of  the  said  contin- 
gent sum  of  $2500,  it  was  agreed  that  the  payment  thereof,  in 
the  event  aforesaid,  should  be  secured  by  the  joint  and  several 
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bood  of  the  said  N.  and  the  aaid  O.  as  the  surety  for  the  said  N. ; 
Now  therefore,  the  couditioa  of  the  above  written  obligation  is 
such,  that  if  the  said  N.  should  be  living  at  the  time  of  the  de- 
cease of  the  said  GL  snd,  in  such  case,  if  the  said  N.  and  O.  or 
either  of  them,  or  their  or  either  of  their  heirs,  executors  or  ad- 
ministrators, should  well  and  truly  pay  or  cause  to  be  paid,  unto 
the  said  P.  his  executors,  administrators  or  assigns,  within  six  cal- 
endar months  next  after  the  decease  of  the  said  Q.  the  sum  of 
$2500 ;  or  in  case  the  said  N.  should  happen  to  depart  this  life  in 
the  lifetime  of  the  said  Q,. :  then  this  present  obligation  to  be 
void ;  otherwise  to  remain  in  full  force  and  virtue. 

NOTE. 

The  validity  of  Post  Obit  bonds  seems  to  depend  upon  the  reason- 
ableness of  the  terms  upoD  which  the  negotiation  was  concluded.  In 
Fitch  V.  Fiichj  8  Pick.  480,  a  covenant  by  an  heir  expectant,  made  on 
adequate  consideration,  and  with  the  consent  of  the  ancestor,  was  held 
valid. 
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1.  —  Certificate  of  acknowledgment  by  one  grantor. 

ss. day  of A.  D. .      Then  the  above 


named  A.  B.  personally  appeared  and  acknowledged  the  above 
instrument  to  be  his  free  act  and  deed,  before  me, 

R.  B.  Jus.  pacts. 


2.  — •  By  two  or  more. 

ss, day  of A.   D. .      Then  the  above 

named  A.  B.,  C.  D.  and  E.  F.,  personally  appeared,  and  sev- 
erally acknowledged  the  above  instniment  to  be  their  free  act 
and  deed,  before  me,  R.  B.  Jus.  pacts. 


3.  —  By  husband  and  wife. 

■  ss. day  of A.  D. .     Then  the  above 

named  A.  B.  and  C.  D.  his  wife,  personally  appeared,  and  sever* 
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ally  acknowledged  the  above  instrument  to  be  their  free  act  and 
deed  before  me,  A.  M.  Jus,  pcLcis, 


t  4.  —  Where  a  deed  is  executed  by  attorney. 

ss. day  of A.  D. .  Then  A.  B.  above- 
mentioned  to  be  the  attorney  of  C.  D.  above  named,  personally 
appeared  and  acknowledged  the  above  instrument  to  be  the  free 
act  and  deed  of  the  said  C.  D. ;  *  and  that  in  stibscribing  the  name, 
and  affixing  the  seal  of  the  said  C.  D.  to  the  above  instrument^ 
he  the  said  A,  B.  acted  freely,  and  without  any  manner  of  duress. 

Before  me,  R.  B.  Jus,  pads. 

Another,  f 

ss. day  of  — = —  A.   D. .      Then  the  above 

named  A.  B.  appeared  by  his  attorney  D.  D.  and  acknowledged 
the  above  written  instrument  to  be  his  free  act  and  deed  before 
me,  &c. 


5.  —  The  achiowtedgment  of  a  deed  executed  by  a  corporation. 

ss. day  of A.  D. .  Then  A.  B.  presi- 
dent, and  C.  D.,  E.  F.  and  G.  H.  Directors  of  the  company  of 
,  personally  appeared  and  acknowledged  the  foregoing  in- 
strument to  be  the  free  act  and  deed  of  the  said  company. 

Before  me,  A.  B.  Jus.  pads. 


6.  —  Certificate  of  entry  on  mortgaged  premises. 

Boston,  Jan.  8,  1854. 
Then  A.  B.  the  within  mortgagee,  made  open  and  peaceable 
entry  into  the  real  estate  described  in  the  within  deed  of  mort- 
gage for  the  purpose  of  foreclosing  the  same  for  breach  of  the 
condition  contained  therein,  in  the  presence  of  us  who  have  here- 

*  These  words  perhaps  may  be  omitted. 

t  This  last  is  liable  to  exception.  A  justice  in  his  certificate  should  never 
make  an  assertion  which  can  depend  for  its  truth  or  certainty  upon  a  conclusion 
in  law  only,  or  which  by  any  possibility  may  not  be  true. 

The  appearance  of  the  principal  by  attorney  is  a  conclusion  of  law,  and  cannot 
be  certified.  The  Justice  from  a  sight  of  the  power  of  attorney  cannot  detet-mine 
that  the  person  named  in  it  as  the  attorney  of  the  principal,  really  is  so.  The 
power  may  be  a  forgery ;  it  may  have  been  revoked ;  the  attorney  may  have  ex- 
ceeded his  authority.  In  either  of  these  cases  it  may  be  asserted  with  truth,  that 
the  principal  never  did  appear,    ikd  quaere. 
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unto  set  our  names,  and  with  the  consent  of  C.  D.  the  within 
mortgagor  who  has  also  hereunto  set  his  name.  C.  D. 

E.  P. 

G.  H. 
Then  personally  appeared,  &c. 


7.  —  Another. 

We  the  subscribers  were  this  day  present,  and  saw  A.  B.  the 
within  named  mortgagee,  enter  upon  and  take  open  and  peaceable 
possession  of  the  real  estate  described  in  the  within  deed  of 
mortgage,  for  the  breach  of  the  condition  contained  in  said  deed 
of  mortgage,  and  for  the  purpose  of  foreclosing  the  same. 

C.  D. 
£.  P. 
Then  personally  appeared,  &c. 


8.  —  A  certificcUe  from  the  register  of  deeds  that  there  are  no 

incumbrances  on  record. 

I,  G.  H.  register  of  deeds  for  the  county  of do  certify, 

that  the  land  described  in  the  within  written  deed,  appears  by  the 
records  in  my  office,  to  be  the  estate  of  the  said  A.  B.,  and  that 
there  does  not  appear  to  be  any  prior  mortgage  or  any  incum- 
brance thereon. 

H.  G.  Register  of  deeds  for  the  county  of . 


9.  —  A  certificate  from  the  sheriff  of  the  county  where  the  land 

lies,  that  there  is  no  attachment,  Sfc. 

ss.  A.  D. ,  I  hereby  certify,  that  I  know  of  no  at- 
tachment made,  or  execution  levied  on  the  premises  described  in 
the  foregoing  deed. 

3.  K.  Sheriff  for  the  county  of . 
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COVENANTS. 


Covenants  which   may  be   inserted   in   deeds  according   to 
circumstances,  &c.,  mutatis  mutandis. 

1.  —  The  begi7ining  of  a  covenant  of  one  person  to  one  person. 

And  the  said  A.  B.,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, Cor  without  the  word  "  heirs,^^  as  the  ca^e  requires,) 
and  for  every  of  them,  doth  covenant  with  the  said  C.  D.,  his 
heirs,  executors,  and  administrators,  (or^  ^^his  heirs  and  assigns,^' 
or,  **  his  executors,  admdnistrators,  and  assigns, ^^  as  the  case  re- 

quires,)  that,  &c. 

t : 

2.  —  A  joint  covenant  to  one  person. 

And  the  said  A.  B.,  C.  D.  and  E.  F.,  for  themselves,  their  ex- 
ecutors, and  administrators,  and  for  every  of  them,  do  covenant, 


3.  —  A  joint  and  several  covenanf. 

And  the  said  A.  B.,  C.  D.,  and  E.  F.,  for  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  do  jointly  and  sever- 
ally covenant  with  the  said  G.  H.  his,  &c. 


4.  —  A  several  covenant. 

And  the  said  A.  B.,  C.  D.,  E.  P.,  and  G.  H.,  for  themselves 
severally  and  respectively,  and  for  their  several  and  respective 
heirs,  executors,  and  administrators,  and  not  jointly,  or  the  one 
for  the  other,  or  others  of  them,  do  covenant,  with  the  said  K.  L. 
his  heirs  and  assigns,  by  these  presents  in  manner  following,  (that 
is  to  say,)  &c. 

Or  thus. 

And  the  said  A.  B.  for  himself,  his  h^irs,  executors,  and  ad- 
ministrators, and  the  said  C  D.  for  himself,  his,  &c.  and  the 
said  E.  F.  for  himself,  his,  &c.,  and  the  said  G.  H.  for  himself, 
his,  &>c.,  do  and  each  of  them  doth,  severally  and  respectively, 
and  not  jointly,  covenant,  &c.  with  the  said  K.  L.,  &c. 
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6.  —  A  covenant  where  each  party  confines  his  covenant  to  his 

awn  portion  of  an  estate. 

And  the  said  A.  B.  for  himself,  his  heirs,  &>c.,  and  for  the  es- 
tate, right,  title,  quiet  enjoyment  and  further  assurance  of  one 
sixth  part  of  the  said  hereditaments  and  premises ;  and  the  said 
C.  D.  for  himself,  his  heirs,  &c.,  and  for  the  estate,  &c.  of  one 
other  sixth  part  of  the  said,  &c. :  And  the  said  E.  F.  for  him- 
self, his,  &c.,  and  for  the  estate,  &c,  of  one  other  sixth  part  of, 
&c.  &c.  do,  and  each  and  every  of  them  doth  severally,  but  not 
jointly,  covenant,  &c.,  with  the  said  K.  L.  his  heirs  and  assigns, 
&c. 


6.  —  Where  husband  covenants  for  himself  and  wife. 

And  the  said  A.  B.,  for  himself,  &c.,  and  for  and  on  behalf 
of  the  said  C,  his  wife,  and  her  heirs,  doth  covenant,  &c.  with 
Che  said  D.  E.  his  heirs  and  assigns,  &c. 


7.  —  That  the  vendors  are  severally  seized  of  their  shares  before 

mentioned. 

And  the  said'  A.,  B.  and  C,  for  themselves,  their  heirs,  &c., 
severally,  &c.,  do  covenant,  &c.  that  (for  and  notmthstanding 
any  act^  matter^  or  thing  whatsoever ^  made,  done,  or  willingly 
suffered  by  them  the  said  A.,  B.  and  C.  respectively^  to  the 
contrary,)  they  the  said  A.,  B.  and  C.  at  the  delivery  hereof,  are 
and  stand,  and  each  of  them  is  and  standeth  lawfully  seized,  of 
and  in  the  several  parts  and  proportions,  of  and  in  the  said  mes- 
suage, 6oc. 


8.  —  A  covenant  to  stand  seized  of  premises  not  well  conveyed, 

to  the  uses  in  the  deed  mentioned. 

And  the  said  A.  B.  doth  for  himself  and  his  heirs,  covenant 
and  grant,  for  the  consideration  aforesaid,  to  and  with  the  said 
B.  C.  and  his  heirs,  thtf  he  the  said  A.  B.  and  his  heirs,  shall 

and  will  from  and  after  the day  of now  next  coming, 

stand  and  be  seized  to  the  several  uses,  in  and  by  these  premises 
limited  and  declared  according  to  the  true  meaning  hereof,  of  and 
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in  such  part  and  so  much  of  the  premises,  as  for  any  cause  or 
defect  whatsoever,  shall  not  be  wel]  and  sufficiently  conveyed 
and  assured  unto  the  said  A.  B.  and  his  heirs,  to  the  uses  as 

aforesaid,  before  the  said day  of ,  and  to  none  other 

use,  intent,  or  purpose. 


9.  —  A  covenant  by  tenant  for  life,  and  tenant  in  fee  of  the 

reversion,  who  join  in  a  deed. 

And  we  the  said  G,  and  G.  jun.,  for  ourselves  respectively, 
and  for  our  respective  heirs,  and  not  jointly,  or  one  for  the  other, 
do  hereby  covenant  with  the  said  M.  H.  her  heirs  and  assigns, 
that  at  the  execution  of  these  presents,  we  are  lawfully  seized  of 
the  granted  premises  in  manner  following,  that  is  to  say,  the  said 
G.  is  seized  thereof  as  tenaflt  by  the  courtesy,  and  the  said  G. 
jun.  seized  in  fee  simple  of  the  reversion  expectant  upon  the  de- 
termination of  the  said  estate  by  the  courtesy,  &c. 


10.  —  A  covenant  by  trustees  where  they  convey  or  join  in  a  con* 
veyance,  that  they  have  done  no  act  to  incumber. 

And  the  said  A.  B.,  C.  D.,  and  E.  F.,  party  hereto  (of  the 
third  part,)  separately  and  apart,  each  for  himself,  his  heirs,  ex- 
ecutors, and  administrators,  and  not  jointly,  nor  the  one  for  the 
other,  or  others  of  them,  but  each  of  them  for  his  own  acts  only, 
do  covenant  with  the  said  G.  H.  his  heirs  and  assigns,  that  they 
the  said  A.  B.,  C.  D.,  and  £.  F.  have  not,  nor  hath  either  of 
them,  at  any  time  heretofore  done,  or  suflFered  any  act,  matter,  or 
thing  whatsoever,  whereby  the  said  premises  hereby  granted  and 
released  or  any  part  thereof,  is,  or  can  be  impeached  or  incum- 
bered in  title,  estate  or  otherwise  howsoever. 


11.  —  A  covenant  in  an  appointment  by  virttie  of  a  power  that 
there  has  been  no  prior  appointment*     See  ante  Appointments 

No,  1. 

And  the  said  A.  B.  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, doth  covenant  with  the  said  C.  D.  (the  appointee) 
his  heirs  and  assigns,  by  these  presents,  that  he  the  said  A.  B. 
hath  not  at  any  time  heretofore  executed  the  aforesaid  powers  or 
authorities,  or  any  of  them,  or  made,  done,  or  suffered  any  act, 
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matter,  or  thing  whatsoever,  whereby  the  messuages,  &c.  hereiu 
before  mentioned  and  described,  or  any  part  thereof,  is  or  can,  or 
shall  be  in  anywise  impeached,  aflFected,  or  incumbered,  in  title, 
estate,  or  otherwise  howsoever. 


12.  —  A  covenant  for  quiet  enjoyment.* 

And  the  said  A.  B.  party  hereto,  for  himself,  bis  heirs,  execu- 
tors and  administrators,  doth  covenant,  &rc.,  to  and  with  the  said 
C.  D.  his  heirs  and  assigns  by  these  presents,  that  he  the  said 
G.  D.  his  heirs  and  assigns,  shall  and  may  from  time  to  time, 
and  at  all  times  forever  hereafter,  peaceably  and  quietly  have, 
hold,  and  enjoy  all  and  singular  the  said  premises  hereby  granted 
and  released,  without  the  hindrance,  denial,  or  interruption  of  any 
person  or  persons  lawfully  claiming,  t)r  to  claim  any  right,  title 
or  interest,  at  law  or  in  equity,  in,  to,  or  out  of  the  same,  or  any 
part  thereof. 


13.  —  A  covenant  for  further  assurance. 

And  the  said  A.  B.  for  himself,  his  executors  and  adminis- 
trators, doth  hereby  further  covenant  with  the  said  D.  E.  his 
heirs  and  assigns,  that  he  the  said  A.  B.,  his  executors,  &c.,  at 
the  request  and  at  the  charges  of  the  said  D.  E.,  his  heirs,  &c., 
shall  and  will  from  time  to  time,-  and  at  all  times  hereafter,  exe- 
cute, deliver,  and  acknowledge,  or  cause  to  be,  &c.  all  and  every 
such  further  and  other  acts,  conveyances,  and  assurances  in  the 
law,  for  the  better  assuring  to  the  said  D.  E.,  his  heirs  and  assigns, 
of  the  premises,  in  manner  as  above  conveyed,  or  mentioned  and 
intended  to  be  conveyed,  as  by  the  said  D.  E.  his,  &c.,  or  his  or 
their  counsel  learned  in  the  law,  shall  be  reasonably  advised,  and 
required. 

NOTES. 

When  the  grantor  has  once  made  further  assurance,  he  will  be  dis- 
charged from  his  covenant,  notwithstanding  the  words,  "  from  time  to 
time,"  &c.     5  Powell's  Conv.  25 ;  5  Co.  23,  b. 

This  covenant  is  broken  if  the  covenantor  disable  himself,  though  no 
request  has  been  made,  and  even  if  he  aAerwards  restore  his  ability. 
1  Co.  25,  a.  Porter's  case  ;  5  Co.  20,  a. 

Further  assurances  will  be  made  at  the  cost  of  the  covenantee  if  it  be 
not  expressed  at  Mrhose  expense  they  shall  be  made.  Sand,  on  Uses, 
908,  in  notis ;  5  Powell's  Conv.  26,  cites  1  BuUt.  90. 

*  As  respects  this  covenant,  see  2  Sand.  R.  178|  a,  note  8. 
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"  When  the  vendor^s  covenant  for  further  assurance  is  confined  to 
himself,  and  all  claiming  under  him,  that  covenant  should  he  unlimited 
in  point  of  time ;  butv  where  he  covenants  for  his  ancestors,  the  time 
should  be  confined  to  ten  years.^^     Max.  in  Conv.  25. 

"  Where  a  man  claims  under  a  voluntary  settlement  or  conveyance, 
the  covenants,  when  he  sells  should  be  as  extensive  as  in  the  case  of 
descents  ;  but  if  any  of  the  family  purchased  the  estate,  then  the  cove- 
nants should  only  extend  to  the  acts  of  such  purchaser  and  those  claim- 
ing under  him."     Max.  in  Conv.  26. 

"  A  covenant  for  further  assurance  will  not  be  assisted  in  chan- 
cery, where  the  original  conveyance  itself  is  void ;  as  if  a  man 
covenants  to  stand  seized  to  the  use  of  a  mere  stranger,  and  covenants 
to  make  further  assurance,  this  covenant,  which  is  only  auxiliary,  and 
goes  along  with  the  estate,  must  be  void  too."  Ritson^s  Cr.  Oteerva- 
tions ;  Fursaker  v.  Robinson^  Prec.  in  Ch.  476,  cited. 

When  the  grantee  is  counsel  himself,  it  has  been  said  that  the  advice 
must  proceed  from  some  other  counsel.  Sand,  on  Uses,  309.  But  in 
Clifton  v.  Gibbon,  Cro.  Eliz.  465,  it  is  said  that  if  the  covenantee  will 
at  his  own  peril  inquire  of  it  himself,  the  covenantor  ought  to  do  it  as  re- 
quired.    See  5  Powell's  Conv.  27. 

The  further  assurance  should  be  such  a%  corresponds  with  the  original 
conveyance,  but  needs  not  be  any  thing  more.  And  therefore  where  a 
mortgager  covenanted  for  the  more  absolute  assurance  of  lands  mort- 
gaged, it  was  held  ihat  he  was  not  bound  to  release  his  equity  of  redemp- 
tion.    1  Ld.  Raym.  36. 

So  it  seems  that  the  covenantor  is  not  obliged  to  permit  any  new 
covenants  of  warranty  to  be  inserted.  5  Powell's  Conv.  26,  cites 
1  Sid.  467  ;  1  Mod.  67. 

Where  the  grant  is  void,  the  covenants  in  it  are  also  void,  and 
so  is  a  bond  for  performance  of  covenants.  Ibid.  Caponhurst 
V.  Caponhurst^  1  Lev.  45,  so  adjudged  on  the  ground  that  ihey  were 
merely  corroboratory,  and  that  the  bond  was  not  single,'  as  was  ar- 
gued. 

In  other  places  it  is  said  that,  where  a  conveyance  of  land  is  void  all 
dependent  covenants  are  void  also ;  but  not  independent  covenants. 
Northcote  v.  Vnderhill,  1  Salk.  198 ;  1  Ld.  Raym.  388.  And  it 
seems  that  dependent  covenants  are  such  as  cannot  be  kept  unless  some 
estate  passes,  as  a  covenant  for  quiet  enjoyment ;  and  independent,  such 
as  can  be  performed  without  it,  as  for  the  payment  of  a  sum  of  money. 
See  further  on  this  subject  in  the  notes  to  Pordage  v.  Cole^  1  Sand. 
320. 

And  therefore  where  A.  by  indenture  mortgaged  a  ship  for  a 
sum  of  money  to  B.  who  covenanted  to  pay  the  money,  and  the 
mortgage  was  held  to  be  void  for  not  reciting  the  registry,  the 
covenant  to  pay  the  money  was  held  to  bind  B.  the  mortgagee ; 
being  in  an  independent  covenant.  See  Harrison  v.  Cole^  8  East, 
231;  See  also,  2  Ridge.  406;  1  Lev.  45;  8  T.  R.  411,  and  Wade 
V.  Merwin,  1 1  Pick.  280.  In  this  last  case,  an  officer  sold  an  equity 
of  redemption,  and  covenanted  that  he  had  observed  all  the  direc- 
tions of  the   law,  relative  to  such  sales ;    this  covenant  being  inde- 
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pendent  was  held  to  bind  him,  though  as  to  the  sale  the  deed  was  held 
to  be  void. 

A.  conveys  land  by  deed,  duly  executed  and  recorded,  to  B.,  who 
enters  and  continues  in  possession.  A.  afterwards  conveys,  with  the 
usual  covenants,  divers  parcels  of  land,  which  comprise  in  them  the 
land  before  conveyed  to  B.  On  an  action  brought  on  these  covenants, 
the  jury,  under  the  direction  of  the  Judge  to  do  so  if  they  believed  it 
was  a  mistake,  gave  a  verdict  for  nominal  damages  only,  and  the  Court 
refused  a  new  trial.     Leland  v.  Stone^  10  Mass.  R.  459. 

All  covenants  that  relate  to  the  title  run  with  the  land,  excepting 
those  which  are  broken  as  soon  as  the  deed  passes.  4  Kent^s  Com. 
473 ;  and  as  a  general  rule  all  implied  covenants  run  with  the  land. 
Smithes  Liead.  Ca.,Spencer^s  Case,  n.  The  following  express  covenants 
run  with  the  land.  —  For  quiet  enjoyment ;  for  further  assurance ;  to 
repair ;  to  permit  the  lessor  to  have  free  passage,  4*c» ;  to  cultivate  the 
lands  in  a  particular  manner  ;  to  grind  at  the  lessor's  mill  all  corn  that 
grows  on  the  demised  premises.  So  when  a  lease  contained  a  covenant 
by  the  lessee,  that  he  and  his  assigns  should  build  a  new  smelting  mill, 
and  keep  it  in  repair  for  working  the  mines  on  the  premises,  held  to  bo 
a  covenant  running  with  the  land.  See  lb.  On  covenants  that  run  with 
the  land,  actions  may  be  brought  though  twenty  years  have  expired. 
Clark  V.  Swifi^  3  Mete.  390. 

When  a  bad  title  has  been  sold,  and  the  vendor  afterwards  purchases 
a  good  title,  he  shall  be  compelled  in  equity,  to  make  the  same  over  to 
the  vendee.     Ch.  R.  274. 
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A  question  has  been  raised  whether  the  common  Deed  of  Warranty 
operates  rather  as  a  bargain  and  sale,  or  as  a  foefiment,  with  livery  of 
seizin.  Sullivan  on  Land  Titles,  87.  As  this  is  of  some  importance, 
an  attempt  will  here  be  made  to  take  a  short  comparative  view  of  the 
efficacy  of  these  three  modes  of  conveyance,  and  the  manner  in  which 
they  operate.  (1) 


1.  —  Bargain  and  Sale. 

A  bargain  and  sale,  before  the  statute  of  uses,  was  nothing  more 
than  a  real  contract,  by  virtue  of  which  an  equitable  interest  passed 
to  the   bargainee.     Sand,  on  Uses,  314 ;  Co.  Litt.  *^71,  h,  note   231. 

(1)  It  is  now  generally  nnderstood  that  the  deed  operates  as  a  bargain  and 
sale,  and  "  that  possession  passes  ex  vi  focUt  under  the  force  of  the  local  stat- 
ute" without  reference  to  the  statute  of  uses.  Livery  of  seizin  is  dispensed 
with  and  recording  dSber  acknowledgment  is  substituted  therefor.  See  4  Kent's 
Com.  p.  461. 
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Since  that  statute,  a  use  is  raised  by  such  conveyance,  which  is  exe- 
cuted by  the  statute.  Ibid,  There  is  no  alteration  of  possession  by 
the  conveyance,  but  the  statute  executes  the  possession  to  the  use,  and 
the  bargainee  is  in  possession  of  the  land  without  an  entry.  This  pos- 
session in  law  has  some  of  the  qualities  of  an  actual  possession,  but  is 
not  so  effectual  to  all  intents.  For  although  a  bargainee  for  years  may 
convey,  or  may  receive  a  release  of  the  reversion,  without  an  actual 
entry,  yet  he  cannot  maintain  trespass  without  it.  LtUtoich  v.  Milion^ 
Cro.  Jac.  604. 

It  is  a  general  principle,  that  none  can  convey  by  bargain  and  sale, 
who  cannot  stand  seized  to  uses.  And  therefore  it  seems  doubtful 
whether  corporations  can,  though  a  bargain  and  sale  made  by  them  has 
been  sustained.  Sand,  on  Uses,  343,  note  B ;  Watk.  on  Conv.  70 ; 
Co.  Litt.  271,  b.  Butl,  note. 

In  England  a  bargain  and  sale  is  void  except  it  be  enrolled  within 
six  months  after  the  date  of  it,  but  when  enrolled  it  has  relation  to  the 
time  of  the  delivery,  so  as  to  avoid  all  mesne  conveyances  and  incum- 
brances.    Hynde^s  case,  4  Co.  71,  a. ;  Sand,  on  Uses,  334. 

A  bargain  and  sale  is  termed  an  equitable  conveyance,  because, 
however  general  the  words  made  use  of  in  it  may  be,  nothing  but  what 
the  bargainor  may  lawfully  convey,  will  pass,  and  consequently  it  works 
no  discontinuance,  and  causes  no  forfeiture  to  be  incurred.  See  Butl. 
note  above  cited. 

Generally  it  must  be  made  for  a  pecuniary  consideration.  2  Bl. 
Com.  338  ;  Sand,  on  Uses,  340. 


2.  —  Feoffment.  (1) 

A  feoi^men^  is  a  transfer  of  the  land  itself,  by  putting  the  feoffee 
in  possession  of  it,  by  certain  ceremonies  constituting  a  livery  of  seizin. 
Bl.  Com.  310.  From  the  solemn  and  public  nature  of  these  ceremonies, 
a  valuable  consideration  was  never  necessary  to  a  feoffment,  and  it  was 
anciently  made  without  any  deed.  A  charter  of  feofiment  was  at  first 
introduced  for  the  sake  of  convenience  only.  Co.  Litt.  271,  b.  note  231 ; 
Sand,  on  Uses,  203. 

With  regard  to  the  eflScacy  of  a  feoffment,  whoever  is  in  posses- 
sion of  land,  whether  that  possession  is  lawful,  as  in  the  case  of  ten- 
ants by  elegit,  statute  merchant,  staple,  for  years,  at  will,  or  by  suf- 
ferance ;  or  tortious,  as  in  the  case  of  disseizors,  abators,  intruders,  &c., 
by  a  feoffment,  may  create  a  freehold  by  disseizin,  and  vest  it  in  his 
feoffee.  See  Sand,  on  Uses,  232,  233,  Butl.  note ;  Co.  Liu.  330,  b. 
note  6. 

If  a  feoffment  in  fee  is  made  by  tenant  in  tail,  it  discontinues  the 
estate  tail ;  if  made  by  tenant  for  life,  it  bars  contingent  remainders  ; 
if  made  by  a  person  disseized,  the  disseizin  is  cleared  by  the  livery 
of  seizin.  It  excludes  the  feoffor  from  all  future^  as  well  as  present 
rights  and  titles  and  powers  appendant  and   powers  in  gross  may  be 

(1)  Feoffinents  and  fines  were  never  in  use  in  Massachusetts.  Recoreries 
were  chiefly  resorted  to  hefore  the  Stat.  1791,  c.  61,  to  bar  estates  tail;  but  that 
statute  allowed  that  to  be  done  by  the  simple  deed  of  the  tenant.  See  post  p. 
227,  n.  (1.) 
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extioguished  by  a  feofTment  by  the  persons  having  those  powers.  Co. 
Litt.  271,  b.  Note  231 ;  Sand,  on  Uses,  214, 218, 220,  226.  But  powers 
collateral  cannot  be  so  extinguished.     Sand,  on  Uses,  219. 

A  feofim)3nt  bars  the  feoffor  of  all  interest  in  the  lands,  such  as  rents, 
common,  &c.  So  it  bars  him  of  the  benefit  of  a  condition  of  reentry, 
writs  of  error,  &c.     Sand,  on  Uses,  230  ;  Shep.  T.  199. 

If  tenant  for  life  makes  a  feofiment  in  fee,  the  estate  for  life  is  for- 
feited, and  the  remainder  man  may  enter  immediately,  or  he  may  enter 
after  the  death  of  tenant  for  life.  Litt.  Cont.  Claim,  §  415  ;  Com.  Dig. 
Forfeitures,  A.  8. 

So  if  tenant  for  years  makes  a  feoffment  with  livery  of  seizin,  the 
reversioner  may  then  enter  within  the  time  limited  by  the  statute  of  lim- 
itations, or  he  may  enter  after  the  expiration  of  the  years  for  which  the 
term  was  limited.     Max.  in  Conv.  99. 


3.  —  Common  Deed  with  Warranty. 

This  deed  derives  its  operation  from  statute  and  has  therefore  some 
properties  peculiar  to  itself.  It  operates  in  this  manner.  If  A.  seized 
of  lands,  conveys  them  to  B.,  by  deed  under  the  statute  duly  executed, 
acknowledged  and  recorded,  B.  immediately  becomes  seized  of  them 
and  the  actual  possession  is  deemed  to  be  in  him,  and  he  may  convey 
without  livery  or  entry.     Pidge  v.   Tyler  et  al,  4  Mass.  R.  546. 

This  transfer  is  not  effected  by  the  execution  of  a  use,  as  in  a  bargain 
and  sale,  but  the  land  itself  is  conveyed,  as  in  a  feoffment,  except  that 
livery  of  seizin  is  dispensed  with,  upon  complying  with  the  requisitions 
of  the  statute,  acknowledgment  and  recording,  substituted  instead  of  it. 
This  is  plain  from  the  words  of  the  statutes,  which  enact  in  substance, 
^^  that  all  deeds,  &c.  of  any  lands,  &c.  signed  and  sealed,  &c.,  acknowl- 
edged, &c.,  and  recorded,  &c.,  shall  be  valid  to  pass  tlie  same  {not  a 
use^  but  the  lands  themselves)  without  any  other  act  or  ceremony  in  the 
law  whatsoever."  9  Gul  3  ch.  48,  reenactcd  by  Stat.  1783,  c.  37,  § 
4.     See  Rev.  Stat,  of  Mass.  c.  59. 

Before  these  statutes,  estates  were  transferred  by  a  conveyance  estab- 
lished by  law,  in  the  nature  of  a  feoffment.  By  the  statute  of  1652,  it 
was  enacted  —  "  henceforth  no  sale  or  alienation  of  houses  and  lands, 
&c.  shall  be  holden  good  in  law,  except  the  same  be  done  by  deed  in 
writing  under  hand  and  seal  and  delivered,  and  possession  given  upon 
part,  in  the  name  of  the  whole,  by  the  seller,  unless  the  said  deed  be  ac- 
knowledged and  recorded  according  to  law."  This  amounts  to  a  feoff- 
ment with  livery  of  seizin. 

The  first  mentioned  statutes,  in  altering  the  ancient  mode  of  con- 
veyance, by  taking  away  livery  of  seizin,  were  intended,  as  it  is 
believed,  to  obviate  the  inconveniences  attending  it,  without,  how- 
ever, lessening  its  efficacy.  A  deed  therefore  acknowledged  and 
recorded,  where  the  grantor  at  the  time  of  executing  it  is  in  posses- 
sion, is  as  effectual  to  every  intent  and  purpose,  as  a  deed   with  livery 
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of  seizin  formerly  was.  If  these  premises  are  correct,  if  the  £rrantor, 
after  the  execution  of  the  deed,  keeps  possession  without  the  consent  of 
the  grantee,  express  or  implied,  he  is  a  trespasser,  and  the  grantee  may 
either  maintain  trespass  against  him,  or  may  elect  to  consider  himself 
disseized,  and  bring  a  writ  of  entry,  counting  on  his  own  seizin.  He  is 
not  obliged  to  enter,  or  to  make  a  demand  of  the  possession,  before  he 
brings  his  action  of  trespass,  because,  by  the  statute,  a  perfect  title  is 
made  by  deed  acknowledged  and  recorded,  without  any  other  act  or 
ceremony.  If  he  were,  his  title  would  not  have  been  complete  ;  and 
little  would  be  gained  by  the  statute  as  respects  convenience,  if  instead 
of  livery  of  seizin,  a  man  were  obliged,  in  addition  to  other  things  re- 
quired by  the  statute,  to  make  an  entry  or  formal  demand  of  possession, 
before  his  title  could  be  completed.  As  the  statute  therefore  dispenses 
with  livery  of  seizin,  and  makes  no  provision  for  the  delivery  of  posses- 
s'on,  we  may  infer  that  such  entry  or  claim  would  be  entirely  super- 
fluous. 

So  he  may  maintain  trespass  .against  a  stranger  who  should  enter 
after  the  execution  of  the  deed  before  the  grantee  takes  possession. 
For  the  grantor  having  conveyed  his  estate,  can  have  no  action ; 
and  the  grantee  can  have  no  remedy  against  the  grantor,  who  cove- 
nants against  lawful  claims  only.  It  follows,  therefore,  that  in  such 
case  the  grantee  may  maintain  trespass  against  the  stranger,  and  an 
entry  or  demand  of  possession,  if  unnecessary  in  the  former  case,  a 
fortiori^  would  be  so  in  this. 

The  peculiar  efficacy  of  a  feoffment  arises,  not  from  arbitrary 
regulation  merely,  but  from  the  nature  of  the  conveyance,  and  the 
attendant  ceremonies.  The  deed  under  the  statute  therefore,  so  far 
as  it  is  similar,  will  have  a  similar  operation.  But  those  properties 
of  a  feofTraent  which  arise  from  the  nature  of  the  ceremony  of  liv- 
ery of  seizin,  of  course  cannot  be  had  by  a  deed  without  that  cer- 
emony, although  executed  with  all  the  formalities  which  the  statute 
requires.  It  is  true  that  acknowledgment  and  recording  are  sub- 
stituted instead  of  livery  of  seizin,  but  they  are  not  so  efficacious  to 
every  intent.  Thus  a  deed  made  by  a  person  disseised,  and  duly 
acknowledged  and  recorded,  will  not  alone  revest  the  estate  in  the 
grantor,  and  convey  it  immediately  to  the  grantee,  although  a  feoff- 
ment with  livery  of  seizin  will  do  so.  It  may  not  be  amiss  to  enlarge  a 
little  on  this  subject. 

A  person  disseised  may  convey  the  estate  cleared  of  the  disseizin, 
to  a  third  person,  by  a  feoffment  with  livery  of  seizin.  This  is  effect- 
ed in  the  following  manner.  If  B.  is  seized  of  lands,  and  A.  enters 
and  disseises  him,  and  B.  reenters  ;  the  disseisin  is  cleared,  and  B.  is  in 
of  his  old  estate.  So  if  B.  aAer  having  been  disseised,  enfeoffs  C.  wi.h 
livery  of  seizin,  the  livery  clears  the  disseizin,  as  it  includes  an  entry. 
This  necessarily  follows,  because  a  person,  in  order  to  deliver  possession, 
must  first  be  in  possession. 

But  by  the  common  deed  with  warranty,  where  there  is  an  adverse 
possession  at  the  time  of  executing  it,  nothing  will  pass,  and  the 
grantor  may  maintain  his  action  against  the  disseisor  notwithstanding 
such   deed.     Lcland    v.    Stone,  10  Mass.  R.  459  ;     Wofcot  ^  ah  v. 
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Knight  Sf  ah  6  Mass.  R.  418.  But  if  the  disseisee  enters  upon  his 
disseisor,  the  disseizin  will  he  cleared,  and  the  estate  may  well  he 
conveyed  hy  this  deed.  In  such  case  therefore,  an  entry  is  indispen- 
sably necessary,  because,  until  entry,  the  grantor^s  title  is  defective ;  but 
where  the  grantor  is  in  possession,  livery  of  seizin  is  dispensed  with 
upon  complying  with  the  requisitions  of  the  statute.  PrescoU  v.  Heard, 
10  Mass.  R.  60. 

The  mere  possession  however  by  a  third  person,  of  land  intended 
to  be  conveyed  by  another,  is  not  of  itself  conclusive  against  the 
effect  of  such  conveyance.  It  may  always  be  explained  by  showing 
that  the  occupant  held  in  any  manner  under  the  grantor,  without  claim- 
ing adversely.  To  vacate  the  deed  it  must  bd  a  possession  under  an 
adverse  title.  Commonwealth  v.  Dudley,  10  Mass.  R.  403.  And 
here  note,  that  in  cases  of  mixed  possession,  the  seizin  is  ever  according 
to  the  title.     Codman  tf  al.  v.   Winslow,  10  Mass.  R.  146. 

If  a  deed  under  the  statute  were  made  without  consideration,  to 
a  man  and  his  heirs, ''  to  the  use  of  him  and  his  heirs,^^  it  is  believed 
that  its  operation,  between  the  parties,  (for  those  who  were  creditors 
at  the  time  of  executing  the  deed,  might  avoid  it,)  would  be  some- 
what similar  to  that  of  a  bargain  and  sale,  or  covenant  to  stand  seized 
to  uses.  Being  made  without  consideration,  as  a  use  would  result  to 
the  grantor  if  the  words  ^^  to  the  use  of  him  and  his  heirs^^  were  omitted  ; 
60  if  they  were  inserted,  the  use  would  follow  the  direction  of  the  dec- 
laration. Sand,  on  Uses,  203.  The  statute  of  uses  would  execute  the 
possession  to  the  use,  and  the  grantee  would  not  be  in  by  the  common 
law,  as  he  would  in  the  case  of  a  feoffment. 

It  seems  therefore  that  the  common  deed  with  warranty,  may  operate 
either  as  a  bargain  and  sale,  or  as  a  feofTment,  or  perhaps  more  prop- 
erly, will  pass  the  land  itself,  or  raise  a  use  according  to  the  intention 
of  the  parties  technically  expressed  in  their  deed.  This  is  implied  in 
the  words  of  Parsons,  C.  J,  in  Marshall  v.  Fisk,  "  A  conveyance  of 
land,  by  deed,  may  here  be  considered  as  any  species  of  conveyance 
necessary  to  effect  the  intention  of  the  parties,  and  not  repugnant  to  the 
terms  of  it.     6  Mass.  R.  32. 

Thus  in  Thatcher  v.  Gill,  cited  in  the  last  mentioned  case,  a  deed 
purporting  to  be  a  bargain  and  sale  to  A.  and  his  heirs,  to  the  use  of  B. 
and  his  heirs,  was  holden  to  be  a  feoffment,  by  which  A  took  the  estate 
directly,  and  that  the  estate  passed  to  B.  by  the  statute  jof  uses. 

So  where  a  man  enters  under  a  deed  not  recorded,  it  may  be  con- 
sidered as  having  the  effect  of  a  feoffment,  with  respect  to  the  grantor 
and  his  heirs,  and  all  persons  having  notice  of  the  conveyance.  Davis 
v.  Blunt,  6  Mass.  R.  489. 

Where  A.  for  a  valuable  consideration  conveyed  land  to  B.  {his 
son)  his  heirs  and  assigns,  to  have  and  to  hold  after  the  death  of 
the  grantor,  and  covenanted  that  he  would  warrant  and  defend  the 
same  to  the  grantee,  his  heirs  and  assigns  forever,  af\er  the  decease 
of  the  grantor ;  the  Court  were  of  opinion  that,  as  a  common  law 
conveyance,  nothing  passed  by  the  deed,  because  a  freehold  cannot  be 
conveyed  in  futuro  ;  but  that  af^er  the  death  of  the  grantor,  an  action 
might  be  maintained  on  the  covenants  if  a  title  should  not  be  made 
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to  the  i;rantee  or  his  heirs.  But  on  account  of  the  consanguinity  of 
the  parties,  the  Court  construed  it  to  he  a  covenant  to  stand  seized,  and 
decided  that,  afler  the  execution  of  the  deed,  the  grantor  was  tenant  for 
life,  and  that  a  remainder  in  fee  vested  in  the  grantee.  Wallis  v.  Wal^ 
lis,  4  Mass.  R.  135.. 

Powers  appendant  may  be  extinguished  by  this  deed,  because  any 
mode  of  conveyance,  which  transfers  the  whole  estate  of  the  person 
having  the  power,  will  destroy  them.  Sand,  on  Uses,  226.  Whether 
powers  in  gross  would  be  extinguished  by  it  when  used  to  convey  a 
greater  estate  than  the  person  having  the  power  could  lawfully  convey 
without  executing  the  power ;  whether  an  estate  tail  would  be  discon- 
tinued by  it,  when  not  executed  with  the  formalities  which  the  statute 
requires  in  order  to  bar  an  estate  tail,  &c.  are  questions  not  yet  deter- 
mined ;  but  reasoning  from  the  analogy  between  this  deed  and  a  feoff- 
ment, which  has  been  urged  before,  the  better  opinion  seems  to  favor  the 
affirmative.     Sed  Quaere.  (1.) 


4. — Quitclaim  Deeds. 

This  is  a  species  of  common  law  conveyance  much  in  use  in  the 
New  England  States  and  by  which  all  the  interest  the  grantor  had 
in  the  estate  conveyed,  passes  to  the  releasee.  It  does  not  operate  by 
way  of  a  technical  release^  because  to  a  good  release,  it  is  necessary 
that  the  releasee,  be  in  possession  of  the  estate ;  but  it  may  be  con- 
strued to  be  a  bargain  and  sale,  or  any  other  lawful  conveyance  by 
which  the  estate  may  pass,  and  the  intention  of  the  parties  be  effect- 
uated, the  recording  of  the  deed  being  equivalent  to  livery  aud  seiz- 
in. Pray  v.  Pierce,  7  Mass.  R.  381.  Where  the  leleasor  is  not  seized 
at  the  execution  of  the  deed  and  the  releasee  is  not  in  possession, 
nothing  can  pass,  but  it  will  operate  only  by  way  of  estoppel  against 
the  releasor.  Russel  v.  Coffin,  8  Pick.  153;  Porter  y»  Perkins  6^  al, 
5  Mass  R.  236. 

Where  A.  having  no  title  to  land  conveyed  to  B.  with  warranty, 
and  B.  entered,  and  afterwards  A.  took  a  release  from  the  owner,  it 
was  held  that  the  release  operated  as  a  confirmation  of  B^s  title. 
Oakes  v.  Marcy,  10  Pick.  R.  195.  The  word  "  grant"  which  some- 
times occurs  in  this  deed,  has  little  or  no  effect,  for  its  legal  opera- 
tion is  only  to  convey  an  incorporeal  right  and  ^^  when  used  in  in- 
struments intended  to  operate  as  releases,  it  makes  the  instrument 
no  more  than  a  release."  Russel  v.  Coffin,  8  Pick.  152.  The  ob- 
ject in  the  construction  of  all  instruments  of  conveyance  is  to  give 
eflfect  to  the  intention  of  the  parties,  ut  res  magis  valeat  quant  pereat, 
and  it  is  upon  this  foundation  that  the  deeds  now  in  use  amongst  us 
have  been  built.  The  general  object  in  using  the  quitclaim  deed  is 
to  protect  the  grantor  from  future  claims,  and  also  where  the  title  is 

(1)  The  donee  of  a  power  simply  collateral  cannot  saspend  or  extinguish  it 
by  any  act  of  his  own,  but  it  is  otherwise  with  powers  appendant  and  appurtenant. 
It  is  even  the  received  doctrine  that  a  conveyance  by  way  of  mortgage  of  the 
whole  astate,  extinguishes  powers  appendant.  See  Sug.  on  Powers,  67;  4 
Kent's  Com.  p.  346. 
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clouded.  In  these  cases  it  is  the  simplest  and  perhaps  therefore  the 
best  form  that  can  he  invented.  In  Massachusetts  it  is  now  recognized 
by  statute.     Rev.  Stat.  ch.  59,  55. 


5.  —  Consideration. 


Considerations  are  of  two  kinds,  good  and  valuable,  A  good  con- 
sideration, strictly  speaking,  is  that  of  blood  or  natural  love  and  aflfec- 
tion.  There  is  no  other  meaning  to  the  word  goodj  as  distinguished 
from  valuable^  when  thus  applied.  See  Mildmay's  case,  1  Co.  175 ; 
Twyne's  case,  3  Co.  80 ;  Sand,  on  Uses,  436. 

A  valuable  consideration  is  any  other  sufficient  to  raise  a  use,  and 
though  an  equivalent  in  law,  does  not  necessarily  import  something  of 
equal  value.  2  Bl.  Com.  297 ;  Hubbard  v.  Coolidge^  1  Met.  84 ;  Allen^ 
petitioner,  15  Mass,  R.  58.  For,  as  between  the  seller  and  purchaser, 
the  consideration  agreed  upon  is  a  valuable  consideration.  Sew  all,  J. 
in  Lithgow  v.  Havenagh,  9  Mass.  R.  161.  So  5s.  is  a  valuable  con- 
sideration to  raise  a  use  in  a  bargain  and  sale.  Sand,  on  Uses,  341. 
And  in  a  valuable  consideration  the  quantum  is  not  regarded  in  law. 
Tr.  on  Equ.  B.  2,  c.  2,  §  2. 

Marriage,  although  it  will  raise  a  use,  in  a  covenant  to  stand  seized 
to  uses,  and  will  not,  in  a  bargain  and  sale,  is  a  valuable  consideration. 
2  Bl.  Com.  297  ;  Sand,  on  Uses,  436. 

Where  the  statutes  require  that  the  deed  should  be  made  bona  flde^ 
if  the  construction  of  these  words  in  the  proviso  of  the  Stat.  13  Eliz. 
c.  5,  is  adopted,  the  deed  should  be  made  for  such  a  consideration,  as 
will  prevent  the  law  from  intending  a  trust  between  the  grantors  and 
grantee,  which  in  truth  is  a  fraud  as  to  creditors,  and  without  any  covin 
or  fraudulent  intent  whatsoever.  Twpne'^s  case,  3  Co.  80 ;  Cadogan 
V.  Kennett^  Cowp.  434. 

Under  the  statute  of  Eliz.  before  cited,  which  declares  the  common 
law,  if  a  man  greatly  indebted  makes  a  gift  to  his  son,  without  any 
other  consideration  than  of  blood,  the  law  will  intend  a  fraud  and  set 
aside  the  deed  in  favor  of  creditors,  as  not  made  bona  fide,  Twyne*s 
case;  3  Co.  80 ;  2  Atk.  477. 

So  it  seems  if  a  man,  being  in-  debt,  should  mcJce  a  deed  for  a  con- 
sideration, valuable,  but  obviously  and  grossly  inadequate,  this  would 
be  a  circumstance,  from  which  it  might  be  inferred  that  there  was  a 
trust  between  the  parties,  and  of  course  would  be  evidence  that  the 
deed  was  not  made  bona  fide.  See  Treat,  on  Equ.  Book  2,  c.  2,  ^  2, 
in  notis^  and  Twyne^t  case,  above  cited. 

So  if  the  deed  were  made  for  a  consideration,  which  was  a  fair  and 
full  equivalent  paid  by  the  grantee,  yet  if  it  was  done  by  him  for  the 
purpose  of  defeating  the  creditors  of  the  grantor,  the  deed  would  be 
void  as  to  them,  as  not  made  bona  fide.  See  Cadogan  v.  Kennelt^ 
Cowp.  434. 
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And  deeds  made  by  tenants  in  tail  come  within  the  same  principles ; 
and  if  made  under  such  circumstances  would  be  set  aside  in  favor  of 
creditors.  (1) 

'  By  Rev.  Stat,  of  Mass.  estates  tail  and  the  remainders  and  rever- 
sions expectant  thereon  may  be  barred  by  a  deed  in  common  form ; 
and  estates  tail  in  remainder,  with  the  reversions  and  remainders  ex- 
pectant, may  be  conveyed  in  fee  simple,  by  the  tenant  of  the  particular 
estate  and  the  remainder  man  in  tail  joining  in  a  common  deed.  Ch. 
59,  §  3  and  4. 

But  if  a  deed  in  fee  of  an  estate  tail,  should  be  made  for  a  consid- 
eration which  was  neither  valuable  nor  good,  for  instance,  in  considera- 
tion of  friendship  to  a  stranger,  the  issue  in  tail  might  avoid  the  deed  as 
not  within  the  statute.     SotUe  v,  SovJe,  5  Mass.  R.  65. 

Where  tenant  in  tail  conveys  in  fee  by  deed  for  a  valuable  consid- 
eration, the  amount  of  that  consideration,  however  trifling  and  grossly 
inadequate,  can  never  be  made  a  question,  between  the  grantee  of 
the  tenant  in  tail  and  the  issue  in  tail,  for  the  purpose  of  avoiding  the 
deed  as  a  fraud  on  him,  because  the  i&sue  in  tail,  as  such,  has  no  inter- 
est in  the  consideration.  He  is  by  no  means  on  the  same  footing  with 
a  creditor.  For  the  consideration  is  liable  to  the  debts  of  the  creditor, 
if  he  can  find  it,  but  is  not  entailed.  And  no  deed  shall  be  set  aside 
as  fraudulent,  except  in  favor  of  such  as  would  otherwise  be  defrauded 
by  it  See  Treatise  on  Equity,  book  1,  ch.  4,  ^  13.  See  Liihgow  v. 
Havenaghy  9  Mass.  R.  161. 

But  if  tenant  in  tail  should  convey  in  fee  by  a  deed,  purporting  to 
be  made  for  a  valuable  consideration,  when  in  fact  it  was  not  so, 
though  the  issue  in  tail  perhaps  would  not  be  allowed  to  go  into  evi- 
dence on  that  subject,  to  controvert  the  deed,  yet  if  it  was  admitted, 
in  a  statement  of  facts  agreed  upon  by  the  parties,  that  the  deed  was 
made  without  any,  it  would  be  set  aside  in  favor  of  the  issue  in  tail, 
as  not  made  in  conformity  to  the  statute.  SouU  v.  Sovie^  before 
cited. 

In  the  case  last  mentioned,  it  is  said  that,  if  tenant  in  tail  convey 
to  another  in  fee,  in  consideration  that  the  grantee  shall  re-convey, 
to  the  intent  to  gain  a  fee,  the  deed  would  be  void,  the  consideration 
being  neither  valuable  or  good.  Qtusr^.  This  may  be  compared  to 
the  case  where  a  man  seized  on  the  part  of  his  mother,  maKes  a 
feoffment  without  any  consideration,  and  then  takes  back  the  estate  to 
him  and  his  heirs  on  the  father^s  side,  in  which  case  he  is  in  of  the 


(1)  A  Toluntary  deed  may  prevail  against  existing  creditors  where  the  debts 
arc  inconsidsrable,  "  Where  there  is  no  actual  fraudulent  intent,  and  a  volun- 
tary conveyance  is  made  to  a  child  in  consideration  of  love  and  affection,  if 
the  grantor  is  in  prosperous  circumstances,  unembarrassed,  and  not  consider- 
ably indebted,  and  the  gift  is  a  reasonable  provision  for  the  child  according  to 
his  state  and  condition  in  life,  comprehending  but  a  small  portion  of  his  es- 
tate, leaving  ample  funds  unincumbered  for  the  payment  of  the  grantor's  debts, 
then  such  conveyance  will  be  valid."  Per  Swift  C.  J.  in  Salnum  v.  Bentiett,  1 
Conn.  R.  525;  Hundal  v.  Wilder,  4  McCord,  302;  1  Story's  £q.  347;  II  Wheat. 
199. 
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old  use  and  the  lands  will  descend,  as  they  would  have  done  before  the 
feoffment.     Sand,  on  Uses,  70.  (1) 


6.  —  On  the  Construction  of  the  Deed. 

In  the  construction  of  the  deed,  the  courts  have  adopted  the  rQle 
that  "  where  the  intention  of  the  parties  can  be  discovered,  they  will 
carry  that  intention  into  effect,  if  it  can  be  done  consistently  with  the 
rules  of  law  ;'*  and  therefore  in  Bridge  v.   Wellington^  a  deed  beginning 

thus,  "  Enow  all  men,  &c.  that  I,  A.  B.  &c.  in  consideration  of , 

to  me  paid  by  C.  D.,  &c.  ■  ■  a  certain  tract  of  land,  &c.  {omit' 
ting  the  words  of  grants)  the  habendum  and  covenants,  and  the  rest  of 
the  instrument  being  in  common  form,  was  holden  to  pass  a  fee  simple. 
1   Mass.  K.  219.     (2.) 

Know  all  men^  (J-c.  <J-c.  ■  the  receipt^  ^c.  This  is  not  conclusive 
evidence  of  the  payment  of  the  purchase  money,  against  a  creditor,  or 
even  the  grantor,  either  at  law  or  in  equity.  See  Rits.  Or.  Observ. 
118.     Sty.  462.    2  P.  Wms.  295.     Slratlon  v.  Rastall,  4  T.  R.  367. 

1  Root's  R.  458,  479.  Sand,  on  Uses,  286.  Oneale  v.  Lodge^  3  Har. 
and  McHen.  434. 

The  effect  of  the  formal  acknowledgment  of  the  receipt  of  the  pur- 
chase money  in  a  deed,  is  to  estop  the  grantor,  to  deny  the  validity  of 
the  deed,  on  account  of  not  having  received  it.  But,  in  many  of  the 
States,  it  has  been  held  not  to  estop  him  from  recovering  the  amount  in 
a  proper  action.  This  is  agreeable  to  the  settled  practice  in  England. 
See  Belden  v.  Seymore,  8  Con.  304 ;  1  Root,  77,  458,  479  ;  7  Pick. 
247,  533;     14  Johns.  210,  162. 

But  in  Maine,  in  Steele  v.  Adams^  I  Greenl.  1,  the  court  held  the 
acknowledgment  in  the  deed  conclusive  ;  and  that  the  grantor  was  estop- 
ped in  an  action  to  recover  the  purchase  money,  to  say  that  it  bad  not 
been  paid.    (3.) 

(1)  By  Rev.  Stat,  of  Moss.  ch.  59,  estates  tail  are  placed  on  the  same  tooting 
as  estates  in  fee  simple,  as  respects  the  mode  of  conveying  them.  It  is  appre- 
hended therefore  that  no  consideration  is  necessary  as  between  the  grantor  and 
the  grantee  and  those  claiming  under  them. 

(2)  An  evident  omission  or  mistake  may  be  supplied  even  at  law  in  a  deed. 

2  Vent.  141;  4  Bro.  P.  C.  73;  2  B.  &  A.  625,  Clinton  v.  Otolmondely ;  Spyre 
▼.  Topham^  5  East,  116.  Bven  a  blank  has  been  filled  where  the  context  eri- 
dently  required  it.  See  the  cases  cited  in  Holden  v.  Raphael f  4  Adol.  &  £1.  228. 
As  to  the  power  of  equity  to  rectify  deeds  see  Uvedale  v.  Hal/penny^  2  P.  Wms. 
151 ;  Tragut  v.  Puget^  2  Ves.  194.  Matter  will  sometimes  he  implied  where  the 
intention  evidently  requires  it.  Uinchdiffe  v.  Earl  Kinnoul^  6  Biugh.  N.  C. 
1  S.  J.  C. 

(3)  The  usual  acknowledgment  in  a  deed  of  payment  of  the  consideration 
cannot  be  contradicted  by  the  grantor  or  those  claiming  under  him  for  the 
purpose  of  destroying  the  effect  and  operation  of  the  deed;  though  otherwise  where 
the  object  is  merely  to  recover  the  purchase  money.  Grant  ^  wife  v.  Town- 
sendt  2  Hill.  554.  AVhe^e  the  consideration  is  expressed  in  a  deed  without 
saying  **  and  for  other  considerations,'*  proof  of  any  other  consideration  is  in- 
admissible. Maigley  y.  Ilaner,  7  Johns.  R.  341 ;  Emsry  v.  Chasst  5  Greenl. 
232. 
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It  may  be  remarked  here,  that  in  England,  it  is  the  usual  practice  to 
indorse  a  receipt  for  the  purchase  money  on  the  deed,  besides  the 
acknowledgment  on  the  face  of  the  deed.  This  is  seldom  done  here. 
The  presumption  in  England  therefore,  if  a  receipt  is  not  indorsed,  is, 
that  the  money  has  not  been  paid.  Though  af\er  forty  years  it  will  be 
presumed  to  be  paid,  in  Equity.  See  Rits.  Crit.  Ofa«erv.  118,  cites  1 
Ch;  R.  92.  But,  in  this  country,  where  such  a  practice  does  not  pre- 
vail, the  acknowledgment  on  the  face  of  the  deed  ought  to  be  consider- 
ed prima  facie  evidence  that  the  money  has  been  paid,  to  stand  till  the 
contrary  is  proved. 

If  no  consideration  at  all  is  expressed  in  the  deed,  it  has  been  held, 
that  a  consideration  may  be  proved  by  parol  testimony,  and  this  will  be 
sufficient  to  establish  it  not  only  against  the  grantor,  but  against  his  credi- 
tors. See  White  v.  Weeks,  1  Penn.  R.  486 ;  Bullard  v.  Briggs,  7 
Pick.  541.  So,  it  has  been  held  that  the  true  consideration  need  not 
appear  ;  any  other  valuable  consideration,  consistent  with  the  one  stated 
in  the  deed,  may  be  proved.  See  Ibid^  See  however,  Belden  v.  Sey^ 
more,  8  Con.  304. 

The  release  of  a  contingent  interest  is  a  good  consideration  for  a  post 
nuptial  interest.     Bullard  v.  Briggs,  7  Pick.  541. 

As  a  consideration  for  a  wife^s  release  of  dower,  she  may  have  the 
equity  of  redeeming  the  estate  conveyed  to  a  third  person  for  her  use, 
with  or  without  a  declaration  of  the  trust.     Ibid, 

A  grant  or  condition  by  indenture  with  covenants  by  the  grantee,  to 
observe  the  condition,  imports  a  consideration ;  to  avoid  it  as  against 
purchasers,  it  must  be  proved  that  no  consideration  was  paid  though  no 
consideration  be  expressly  named  in  the  indenture  itself.  Boynton  v. 
Rees,  8  Pick.  329. 

As  respects  the  nature  of  the  consideration,  see  under  consideration 
of  the  deed,  ante.  « 

■  hath  given,  granted,  ^c]      the   word   "  give"    creates  an 

implied  warranty  for  the  life  of  the  grantor.  Co.  Litt.  384.  But 
the  word  "  grant"  does  not.  See  the  opinion  of  Sir  Jeffrey  Palmer, 
cited  in  Butler'* s  note.     Ibid, 

The  words  bargain  and  sale  are  not  apt  words  to  make  a  grant. 
Rits.  Cr.  Observ.  120,  cites  Godb.  7.  And  therefore  a  reversion  will 
not  pass  without  other  words.  Ibid,  cites  Cro.  Jac.  210.  Contra  of 
the  word  alien.     Ibid, 

When*  things  which  lie  in  grant,  are  intended  to  be  conveyed  together 
with  corporeal  hereditaments,  by  feoffment,  it  is  absolutely  necessaiy 
to  insert  the  word  grant.  Sand,  on  Uses,  273,  cites  Bridg.  Con. 
323. 

The  word  "  grant"  is  of  general  extent,  and  may  amount  to  a  grant, 
feoffment,  gift,  lease,  release,  confirmation,  <&c.  Co.  Litt.  301,  b.  Con- 
firmation, §  531. 

No  warranty  is  implied  in  conveyances  in  fee  simple  by  any  other 
word  except  *'  gi»e."     Butler's   note  (332)  to  Co.  Lilt.  384,  a. 

But  in  a  lease  for  years,  the  word  grant  is  a  .covenant  in  law,  or  as 
it  may  be  called,  a  general  warranty.  See  the  opinion  of  Sir  JeflTrey 
Palmer,  cited  in  Butler's  notes,  332  ;  Co.  Litt.  384,  a.  . 

TJnto  the  said  C,   D.,  <jf'C.]      A  mistake  in  the  name  or  ad- 
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dition  of  the  grantee  in  a  deed  is  dangerous.  Thus  it  was  holden  by 
Holt,  C.  J.,  Turton  and  Eyre,  Justices,  that  a  grant  to  A.  B.,  knight, 
ia  absolutely  void  if  A.  B.  be  only  an  Esquire.  Rokebt,  J.  contra, 
2  Salk.  560.  If  the  parties  can  be  distinguished  from  all  others,  it  is 
sufficient.     1  Pick.  30. 

Where  a  conveyance  is  to  "il.  4*  &>»»"  being  the  name  of  the 
mercantile  firm,  it  seems  that  an  interest  passes  to  the  son.  Hoffman 
V.  Porter^  2  Brock.  156.  A  grant  ^^  to  the  inkabitanU  of  a  neighbor- 
hood^^ is  void  for  uncertainty.  Thomas  v.  Marshfield^  10  Pick.  367. 
But  a  grant  to  ^^  the  wife  of  J.  5.^^  or  ^'  to  the  eldest  son  of  J.  S.'^  is  good 
without  the  mention  of  the  christian  or  surname.  4  Kent's  Com.  p. 
462  ;  Co.  Litt.  3,  a. 

A  mistake  is  not  so  material  in  the  name  of  the  grantor,  for  if  Ed- 
mund executes  a  deed  in  which  he  is  named  Edward,  and  is  sued  by 
the  name  of  Edward,  and  he  pleads  misnomer ;  he  may  be  estopped 
by  the  deed.    Dyer,  279,  b.  in  marg. ;  Com.  Dig.  Fait. 

Bounded  and  described^  4«c.] 

Where  monuments  and  admeasurements  are  both  mentioned  in  the 
description  of  land  conveyed,  the  purchaser  must  hold  by  the  bounda" 
ries  given  by  the  monuments.  As  if  land  is  described  as  measuring 
forty-five  feet,  and  as  bounded  by  certain  known  monuments,  and  the 
distance  between  the  monuments  is  sixty-five  feet ;  the  purchaser  shall 
have  the  sixty-five  feet.  Howe  if  al,  v.  BasSy  2  Mass.  R.  380.  See 
Davis  4"  al,  v.  Rainsford^  17  Mass.  R.  207. 

So  where  a  deed  describes  land  by  natural  boundaries,  courses  and 
distances,  and  refers  to  a  map  of  partition ;  and  also,  by  quantity,  the 
grantee  has  a  right  to  all  the  land  within  the  boundaries,  and  can  claim 
no  more,  withoul  an  express  covenant,  whe.ther  the  number  of  acres 

be  more  or  less  in  fact.     L v.  Penn^  6  Serg.  and  R.  488 ;  Snow 

v.  Chapman,  1  Root 

Where  the  boundaries  are  certain,  and  the  measures  exactly  as- 
certained, a  reference  to  a  reputed  bound  or  bounds  not  named,  will 
not  vary  the  construction  of  the  deed.  Tyler  v.  Hammond,  1 1  Pick. 
213. 

A  sweeping  clause,  which  if  it  stood  alone  might  be  sufficient  to 
pass  an  estate,  will  not  enlarge  the  bounds  of  a  grant,  containing  a 
precise  and  accurate  description.     Ibid. 

Where  the  monuments  referred  to  for  description  cannot  be  ascer- 
tained, and  the  courses  do  not  agree  with  the  length  of  the  lines,  the 
former  or  the  latter  will  prevail,  as  the  one  or  the  other  will  best  com- 
port with  the  manifest  intention  of  the  parties.  See  Loring  v.  Norton, 
8  Greenl.  61 ;  Belden  v.  Seymour,  8  Con.  19. 

Where  a  single  insensible  particular  is  irreconcilable  with  a  descrip- 
tion, which  otherwise  is  plain  and  clear,  that  particular  shall  bo  rejected. 
See  Vose  v.  Handy,  2  Greenl.  322. 

Where  the  grantor  is  owner  of  land  through  which  a  highway 
passes,  as  also  of  the  soil  and  freehold  as  far  as  the  centre  of  the 
highway,  and  conveys  the  land,  describing  it  as  bounded  by  the  high- 
way, it  is  held  in  New  York,  that  the  soil  and  freehold  passes  to  the 
centre  of  the  highway.     3  Kent,  349.     So  where  land  was  conveyed, 
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described  as  bounded  by  a  ditch,  it  was  held,  the  grant  comprised 
as  far  as  the  centre  of  the  ditch.  See  Warner  v.  Southworth^  5  Con. 
47  L 

In  Massachusetts,  the  opinion  of  Ch.  Jus.  Kent  has  been  disapproved 
of,  and  it  is  held  that  in  the  case  first  mentioned,  the  grant  extends 
only  to  the  nearest  side  of  the  highway.  Tyler  v.  Hammond^  1 1  Pick. 
213. 

Though  it  is  held,  that  a  description,  either  general  or  particular, 
IS  necessary  to  convey  land  in  a  deed ;  yet,  it  seems,  whatever  is  auffi* 
cient  to  specify  the  property,  will  answer  to  convey  it.  See  Ingell  v. 
Nooney,  2  Pick.  362 ;  Sowle  v.  Soicle,  10  Pick.  376.  WilHams  v. 
Martin,  12  Serg.  &  R.  269. 

A  conveyance  of  *^  all  lots  I  now  own  in  the  tov/n  of  F.^^  &c.  passes 
to  the  grantee  all  the  land  which  can  be  identified  in  the  town.  Sutr- 
ling  V.  Blair,  4  Bibb.  288. 

The  description,  *^  all  A.  B's  share  and  interest  io,  &c.^*  was  held 
sufficient  to  pass  both  a  present  and  reversionary  interest.  Sowle  v. 
Sowle,  10  Pick.  376.  And  in  Williams  v.  Martin,  the  words,  ^^  all 
debts,  dues  or  demands,  wheresoever  and  whatsoever,  real,  personal 
or  mixed,  which  are  due  and  owing,  or  of  right  belonging  to  me, 
either  by  virtue  of  inheritance,  legacies,  bonds,  notes,  book  debts  or 
otherwise,  or  which  hereaAer  may  become  due**  were  held  to  pass 
real  estate,  which  was  one  fourth  of  a  house  in  Philadelphia.  12  Serg. 
&  R.  269. 

But  in  Ingell  v.  Nooney,  the  words  ^'  all  things  real  or  personal,** 
were  held  not  to  be  sufficient  to  convey  real  estate.     2  Pick.  362. 

Where  tenants  in  common,  of  land  included  within  a  town  road, 
made  partition,  describing  the  parts  set  off  on  each  side  of  the  road, 
as  bounded  by  the  respective  sides  of  the  road,  they  ^er9  held  to  be 
tenants  in  common  of  the  road.     Sibley  v.  Holden,  JO  Pick.  249. 

It  is  held,  that  parol  evidence  is  not  admissible  to  show  a  mistake 
in  the  description  of  the  premises  of  a  deed.  See  Locke  v.  Whiting, 
10  Pick.  279. 

So,  where  a  mortgage  deed  purported  to  convey  the  whole  estate, 
it  was  held,  that  parol  evidence  was  not  admissible,  to  show  that  no 
more  than  a  moiety  was  intended  by  the  parties,  but  the  whole  was 
inserted  by  the  mistake  of  the  conveyancer.     See  ibid. 

Parol  evidence  however  is  admissible  to  show  fraud  In  any  such 
case. 

Where  there  is  an  explicit,  unambiguous  grant  of  p.  thing,  any  ex- 
ception or  reservation,  which  is  manifestly  contradictory,  or  which  by 
law  is  incompatible,  is  to  be  rejected.  Thus  if  a  man  should  convey 
twenty  acres,  excepting  one  acre,  the  exception  would  be  void.  But, 
if  he  conveyed  a  tract  of  land  under  the  general  title  of  *'  the  twenty 
acre  lot,"  he  might  except  one  or  more  acres.  See  Sprague  v.  Snow, 
4  Pick.  54.  (1) 


(I)  If  two  clauses  in  a  detd  are  plainly  at  rariance,  the  former  stands. 
Hand.  94;  6  Mod.  107;  Shep.  Touch.  88;  2  Taunt.  113.  It  is  otherwise  in 
the  case  of  wills.  Doe  v.  Bigg*^  2  Taunt.  109;  Steritt  v.  Mueliley,  2  My.  & 
R.  149. 
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AAer  the  description  of  the  land  it  \s  not  unusual  to  add,  ''  con- 
tainiog'*  so  many  ^^  rods  or  acres  of  land.'^  In  most  cases  it  will  be 
best  to  omit  these  words,  as  they  may  create  disputes.  They  are  at  best ' 
useless,  the  boundaries  being  conclusive.  They  do  not  amount  to  a 
covenant  that  the  land  contains  so  maoy  acres.  If  it  is  the  intention  of 
the  parties,  let  there  be  an  express  covenant  to  that  effect  Powell  v. 
Clarke  5  Mass.  R.  355. 

If  the  description  be  so  uncertain  that  it  cannot  be  known  what 
estate  was  intended,  the  conveyance  is  void.  In  doubtful  cases,  the 
deed  is  construed  most  strongly  against  the  grantor,  if  a  deed  poll. 

Where  tooods  are  granted,  the  soil  which  supports  them  passes  by 
implication.  Co.  Litt.  4,  b. ;  4  Mass.  R.  268.  A  grant  of  ttnUer  eo 
nomine  passes  only  an  easement,  or  privilege ;  to  convey  the  water 
itself,  the  ground  under  the  water  must  be  expressly  narae(l,  for  in- 
stance, one  acre  of  land,  covered  with  water.    Co.  Litt.  4,  b. 

When  the  description  of  the  estate  intended  to  be  conveyed  in- 
cludes several  particulars,  all  of  which  are  necessary  to  ascertain  the 
estate  to  be  conveyed,  no  estate  will  pass  except  such  as  will  agree 
to  every  particular  of  the  description.  But  if  the  description  be  suffi- 
cient to  ascertain  the  estate,  although  it  will  not  agree  with  some  of 
the  particulars,  yet  it  shall  pass,  and  such  particulars  in  the  description 
shall  be  rejected.  Worlhington  et  al.  Ex,  v.  Hylyer  el  aZ.,  4  Mass.  R. 
196. 

Here  note,  in  this  State  the  owner  of  land  bounded  on  the  sea 
has  the  exclusive  right  to  low  water  mark,  if  not  more  than  100 
rods  from  the  upland,  if  more,  he  owns  one  hundred  rods.  Though 
others  may  pass  and  repass  on  the  waters,  so  long  as  they  ajp 
left  unobstructed,  yet  the  owner  may,  whenever  he  pleases,  enclose 
and  obstruct  so  far,  and  exclude  all  the  world-.  Auttin  et  ah  v. 
Carter  et  al.  1  Mass.  R.  231 ;  Storer  v.  Freeman^  6  Mass.  R.  435. 


Together  with  all  privileges  and  appurtenances.^  S^c. 


By  the  mere  conveyance  of  the  land,  rights  of  way,  and  ease- 
ments appurtenant  to  the  land  will  pass.  Kent  v.  Waite^  10  Pick. 
138.  So  the  conveyance  of  the  fee,  will  carry  with  it  whatever  is 
attached  to  the  soil,  whether  growing  grain  ^^  or  any  thing  else.'*  4 
Kent's  Con^  p.  468. 

It  is  a  maxim  of  law,  that  land  will  not  pass  as  appurtenant  to  land. 
But,  where  A.  sold  real  estate,  described  as  a  wharf  and  dock,  *'*'  with 
all  the  privileges,  &c.  the  court  decided  that  flats  necessary  for  the 
use  of  the  wharf,  and  usually  occupied  with  it,  may  pass  appurtenant. 
6  Mass.  R.  332. 

So  a  right  of  way  may  pass  as  appurtenant  to  land.  Tyler  v.  Ham' 
mond^  11  Pick.  193. 

So  any  easement  will  pass,  though  not  expressly  named.  Kent  v. 
WaiU,  10  Pick.  138. 

So  a  fence  standing  upon  land,  will  pass  as  appurtenant ;  but, 
it  may  be  excepted  in  express  terms.  Ropps  v.  Barkery  4  Pick. 
239. 

To  his  and  their  use  and  behoof  forever.] 


If  these  words  were  omitted  in  a  deed,  and  these  wordd  substitut- 
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ed,  "in  trust  nevertheless  for  W.  P.  and  his  heirs,'*  a  question  might 
arise,  whether  the  limitation  to  W.  P.  &c.  created  a  use  or  a  trust. 
For  if  our  deeds  operate,  as  was  the  opinion  of  the  Attorney  Gen- 
eral of  this  State,  {vide  StdJ.  on  Land  Titles^  89,)  as  covenants  to 
stand  seized,  then  this  limitation,  being  of  a  use  upon  a  use,  would 
create  a  trust  only,  and  would  not  be  executed  by  the  statute  of  uses. 
But  for  the  reasons  before  given,  it  is  apprehended  that  it  operates 
in  this  respect  as  a  feoffment,  and  therefore  such  limitation  would 
rather  raise  a  use  than  a  trust,  particularly  as  the  courts  have  leaned 
in  favor  of  uses  in  doubtful  cases,  because  they  have  no  jurisdiction 
over  trusts.  Davis  v,  Hayden  4*  <z^*  9  Mass.  R.  514.  See  ante^  p. 
222,  224. 

It  has^  been  recommended  in  cases  where  the  intention  is  to  raise 
trusts,  to  make  the  declaration  of  uses  and  trusts  in  a  feoffment,  in 
this  manner,  to  convey  "  to  A.  B.  and  his  heirs,  to  the  use  of  C.  D, 
and  his  heirs,  in  trust  nevertheless  for  £•  F.  and  his  heirs,  &c. 
because  if  the  declaration  of  uses  is  made  to  the  same  persons,  to 
w4iom  the  land  is  conveyed,  the  grantee  would  be  in  by  the  common 
law,  and  so  the  limitation  of  the  use  to  him  and  his  heirs,  be  nuga- 
tory, and  the  limitation  to  E.  F.  would  be  the  first  use,  and  execut- 
able by  the  statute,  and  consequently  that  E.  F.  would  take  the  le- 
gal estate  to  him  and  his  heirs.  Watkin's  Principles  of  Conveyanc- 
ing, 27.  The  prevailing  opinion  seems  to  be  contrary,  (see  Sand, 
on  Uses,  367,)  yet  it  may  be  prudent  to  make  the  limitation  in  this 
manner. 

The  words  ".'to  his  and  their  use  and  behoof  forever,"  are  inop- 
erative iu  a  warranty  deed  for  a  valuable  consideration,  if  that  deed 
operates  either  as  a  bargain  and  sale,  or  as  a  feoffment.  For  in  a 
bargain  and  sale,  the  use  must  he  limited  to  the  bargaiiUBe ;  if  limit- 
ed to  another  person,  such  limitation  would  be  void,  and  the  consid- 
eration which  must  always  be  apparently  valuable,  will  carry  the  use 
to  the  bargainee,  without  any  limitation  of  it.  In  a  feoffment  these 
words  are  unnecessary,  if  there  be  a  valuable  consideration,  for  without 
them,  no  use  would  result  to  the  feoffor. 


7.  —  Notes  on  the  Covenants. 
that  I  am  latojully  seized  in  fee^  4'C.] 


Where  the  grantor  is  not  seized  at  the  time  the  deed  is  executed, 
nothing  passes  by  it,  and  this  covenant  is  broken  immediately.  And 
therefore  no  action  can  be  maintained  by  an  assignee  of  a  purchaser 
for  a  breach  of  it.     Marston  v.  Hobhs^  2  Mass.  433 ;  2  Johns.  R.  1. 

"An  assignee  may  maintain  an  action  on  covenants  for  title,  al- 
though entered  into  with  the  original  grantee  and  his  heirs  ofify ;  and 
where  the  covenants  run  with  the  land,  although  they  are  entered  into 
with  the  party,  his  executors  and  administrators^  yet  they  will  go  to  the 
heir  with  the  land."  2  Sugdcn  on  Vend.  p.  306  and  7,  and  cases  there 
cited.     (6th  Amer.  Ed.) 
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The  legal  measure  cff  damages  for  the  breach  of  it  in  such  case, 
is  the  consideration  paid,  with  interest  from  the  payment  to  the  ver- 
dict.    Ihid,;  Nichols  v.    Walter  ^  al.  8  Mass.  K.  243 ;  4  Johns.  R.  1. 

That  they  are  free  from  all  incumbrances,']      "  Every  right 


to,  or  interest  in  the  land  granted,  to  the  diminution  of  the  value  of 
the  land,  but  consistent  with  the  passing  of  the  fee  of  it  by  the  convey- 
ance of  it,  must  be  deemed  in  law  an  incumbrance.'^  Parsons,  C.  J. 
in  Prescotl  v.  Trueman^  4  Mass.  R.  629.  And  therefore  a  right  to  an 
easement  of  any  kind  in  the  land,  is  an  mcumbrance.  Ibid,  So  is  a 
mortgage.     Ibid. 

The  right  of  a  mill  owner  to  cleanse  the  natural  channel  of  the  stream 
which  runs  on  the  granted  premises,  is  not  a  breach  of  the  covenant 
against  incumbrances.     Prescott  v.  Williams^  5  Mete.  429. 

So  a  public  townway  over  land  conveyed,  is  an  incumbrance  within 
the  meaning  of  this  covenant,  it  being  ^^  a  legal  obstruction  to  the  pur- 
chaser to  exercise  that  dominion  over  the  land,  to  which  the  lawful 
owner  is  entitled.' '     Kellogg  v.  IngersoU^  2  Mass.  R.  101. 

So  a  claim  of  dower  is  an  incumbrance.  Prescott  v.  *Trueman^ 
4  Mass.  R.  629.  And  therefore  if  a  person  conveys  land  by  deed 
with  this  covenant,  and  dies,  and  his  wife  not  having  relinquished 
her  dower,  has  it  assigned  to  her  according  to  law,  in  the  land  con- 
veyed, the  grantee  shall  recover  damages  for  a  breach  of  this  cove- 
nant, in  an  action  against  the  executor.  Estahrook  v.  Hapgood^  10 
Mass.  R.  313.  So  also  is  an  inchoate  right  of  dower.  Shearer  v. 
Ranger,  22  Pick.  447. 

With  regard  to  the  quantum  of  damages,  the  grantee,  where  it  can 
be  done,  should  extinguish  the  incumbrance  at  a  fair  price,  and  then 
may  call  on  the  grantor  for  indemnity.  If  he  calls  on  him  before,  he 
will  recover  only  nominal  damages.  Prescott  v.  Truemany  4  Mass.  R. 
629 ;  7  Johns.  R.  358. 

Where  a  devisee  conveyed  lands  with  covenants  against  incumbran- 
ces, dec.  and  the  lands  were  taken  in  execution  for  a  debt  due  from  the 
testator,  and  redeemed  by  the  grantee ;  in  an  action,  brought  by  the 
grantee  against  the  devisee,  on  this  covenant,  the  court  held  that  the 
redemption  money  paid  by  the  plaintiff,  with  interest  from  the  time  of 
payment  to  the  time  of  judgment,  should  form  the  amount  of  the 
damages.     Wyman  v.  Brigden,  4  Mass.  R.  150. 

that  1  have  good  right,  ^e.] 


^^  A  seizin  in  fact  is  sufficient,  whether  the  grantor  gains  it  by  his 
own  disseizin,  or  whether  he  was  in  under  a  disseizor.  If  at  the 
time  he  .executed  the  deed,  he  had  the  exclusive  possession  of  the 
premises,  claiming  the  same  in  fee  simple  by  a  title  adverse *to  the 
owner,  he  was  seized  in  fee,  and  had  a  right  to  convey.  Marston  v. 
Hohbs^  2  Mass.  R.  433.  See  too  Bearce  v.  Jackson,  admr.,  4  Mass. 
R.  408 ;  Tioamhly  v.  Henley,  4  Mass.  R.  442 ;  Prescott  v.  Trueman, 
4  Mass.  R.  627. 

If  one  grant  land,  and  by  his  deed  covenant  that  he  has  good  right 
to  convey,  when  in  fact  he  had  no  such  right,  such  covenant  is  broken 
immediately  on  executing  the  deed.  Bxckford  v.  Page,  2  Mass.  R. 
455 ;  2  Johns.  R.  1. 
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In.  such  case  the  measure  of  the  damages,  is  the  consideration  paid, 
with  interest  from  the  payment  to  the  verdict.  Mar^ton  v.  Hohhs^  2 
Mass.  R.  433;  3  Caines'  R.  111. 

These  three   covenants,  to  wit,  the   covenant  of  lawful  seizin,  of 
freedom  from  incumbrances  and  of  good  right  to  convey,  are  all  per- 
sonal and  do  not  run  with  the  land,     if  not  true,  they  are  broken  fis 
soon  as  the  deed  passes,  and  become  choses  in  action  which  are  not 
assignable. 

and  that  I  will j  ^,  warranty  l^c] 

This  is  a  personal  covenant  in  this  State,  and  no  action  can  be  main- 
tained, until  af\er  an  eviction  by  an  elder  and  better  title,  t  Mass.  R, 
464 ;  Bearce  v.  Jackson^  admr.y  4  Mass.  R.  406  ;  Twamhly  v.  Henley^ 
4  Mass  R.  442. 

The  value  of  the  land  at  the  time  of  eviction,  is  the  rule  for  the 
assessment  of  damages  on  a  breach  of  it.  Gore  v.  Brazier^  3  Mass. 
R.  625. 

A  grantee  is  not  obliged  to  involve  himself  in  a  lawsuit,  to  defend 
himself  a^inst  an  elder  and  better  title,  but  may  yield  to  a  disposses- 
sion without  losing  his  remedy  on  this  covenant.  aamxUon  v.  Cutis  4" 
ah  ExVi,  4  Mass.  R.  349. 

But  this  he  will  do  at  his  peril,  for  if  the  title  to  which  he  yielded,  be 
not  good,  he  cannot  recover.     4  Mass.  R.  349. 

Note.  If  a  man  conveys  with  warranty,  lands  descended  in  another 
State,  are  not  assets  in  this  Commonwealth,  by  which  his  heir  may 
be  charged  here  on  the  covenants.  Austin  v.  Gage  &  al,  9  Mass.  R. 
395. 

In  addition  to  these  covenants  it  will  be  proper  in  particular  cases  to 
introduce  one  for  further  assurance.     See  covenantee  10. 

And  Sarah^  wife^  ^c.  doth  release^  8^c.  dower,  ^cJ\  In  cases 
where  the  husband  has  conveyed  his  estate  in  land,  and  aAerwards 
it  becomes  convenient  to  obtain  of  the  wife,  a  relinquishment  of  her 
dower  in  a  separate  deed,  the  purchaser  should  procure  the  husband 
to  join  in  the  conveyance,  as  a  matter  of  prudence  at  least.  (1)  Vid. 
Fowler  v.  Shearer,  contra.  The  sale  of  the  land  by  her  husband 
is  a  sufficient  consideration  to  be  recited  in  the  deed.  An  aAertaken 
husband  must  join  in  the  release  of  dower,  or  it  will  be  void.  For  she 
cannot  convey  any  interest  which  she  has  in  lands,  without  his  joining 
in  the  deed  of  conveyance  personally  or  by  attorney.  Ilnd,  See  ante 
Assignments,  in  notis, 

A  wife  does  not  release  her  dower,  unless  there  are  words  of  release, 
though  she  signs  and  seals  the  deed  of  her  husband.  Callin  v.  Ware^ 
9  Ma«.  R.  220. 

In  witness,  <f*c.l  '^  If  in  a  deed  no  mention  is  made  of  sealing, 
though  sealed  in  fact,  it  is  not  a  good  deed,  if  these  words,  sigillum 
apposui  (1  have  set  my  seal)  are  wanting.^^  Rits.  Cr.  Observations, 
cites  Br.  Faits.  pi.  76 ;  21  Edw.  iv.  81  ;  Contra.  Com.  Dig.  Fait.  (A. 
2.)  cites  2  Co.  5,  a. 

(1)  By  Rev.  Stat,  of  Mass.  the  husband  miLBt  join  in  the  deed  of  release  by 
the  wife  or  it  will  be  of  no  effect,  c.  60,  §  7. 
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It  has  been  held,  that  subscription  is  no  essential* part  of  a  deed, 
and  that  sealing  alone  is  sufficient.  Cromwell  v,  Crrunsdeny  2  Saik. 
462.  So  it  has  been  held,  that  sealing  a  will  includes  signing  with- 
in the  statute  of  frauds.  3  Lev.  1 ;  Sir.  764 ;  Contra.  1  Wils.  313 ; 
2  Atk.  182.  So  it  is  said  that  one  piece  of  wax  is  sufficient,  if  each 
of  the  parties  makes  a  distinct  mark  upon  it.     Com.  Dig.  Fait.  (A. 

•  2)  (1). 

A  deed  under  the  statute  of  1783,  eh.  87,  must  be  signed  and  sealed, 

and  the  statute  does  not  intend  that  sealing  shall  include  signing  because 

it  makes  provision,  in  certain  cases,  for  the  proof  of  the  handwriting  of 

the  grantor* 

this  —  day  of ,  <J'c.]      The  day  of  the  delivery  of  a 

deed,  is  the  day  of  the  date,  though  there  is  no  date  set  forth.  Armitt 
V.  Breame^  1  Salk.  76.  So  if  a  deed  bear  one  date,  and  be  delivered 
at  another.  IHd,  Every  deed  shall  be  intended  to  be  delivered  on 
the  same  day  that  it  bears  date,  unless  the  contrary  be  proved.  2  Inst. 
674. 

Delivered.]  Though  the  statute  makes  no  provision  with  regard  to 
the  delivery  of  a  deed,  it  being  wholly  omitted  in  the  requisites  to 
a  good  deed,  mentioned  by  the  statute,  yet  as  n  writing,(2)  though 
signed  and  sealed,  if  not  delivered,  is  merely  an  escrow  and  no  deed, 
delivery  still  remains  indispensably  necessary.  And  therefore  where 
A.  signed  and  ^led  a  writing,  importing  a  grant  to  B.  his  son,  with 
the  usual  covenants,  and  leA  it  in  the  hands  of  C.  with  directions  to 
get  it  recorded,  (which  was  done,)  and  keep  it  till  called  for,  and  A. 
and  B.  afterwards  lived  on  the  land  together  about  a  year,  until  the 
death  of  B.,  and  afterwards  A.  reclaimed  the  instrument  from  C. 
and  canceled  it,  the  court  decided  that,  ns  to  B.  and  his  heirs,  the 
title  never  passed  from  A.,  there  not  appearing  any  assent  on  the 
part  of  B.  or  even  any  knowledge  of  the  execution  of  the  deed  in 
his  favor  from  which,  with  his  possession  of  the  land  under  an  instru- 
ment recorded,  a  delivery  might  be  inferred.  Maynard  v.  Maynard, 
10  Mass.  R.  456 ;  see  too  Fairbanks^  admr.  v.  Metcalf  4*  ol.  8  Mass. 
R.  230. 

So  it  is  said,  that  if  an  obligation  made  to  two,  be  delivered  but  to 
one  without  saying  any  thing,  this  will  not  avail  as  to  the  other.  2  Roll. 
1 ;  12  Com.  Dig.  Fait.  A.  2. 

The  principle  with  regard  to  the  delivery  of  deeds  seems  well  ex- 
plained in  Chadwick  v.  Webber^  3  Greenl.  141,  and  Woodman  v. 
.  Coolbrothy  7  Greenl.  181.  Agreeably  to  those  cases,  a  formal  or 
ceremonious  delivery  is  by  no  means  necessary;   but  wherever  the 


n)  Warren  t.  Lynch^  6  Johns.  R.  239,  contains  all  the  learning  both  ancient 
ana  modem  on  the  subject  of  seals.' 


»f 


(2)  Not  necessazily  an  escrow.  An  escrow  is  a  deed  which  is  not  to  take 
effect  until  the  peiformance  of  a  certain  condition  by  the  grantee.  Although 
generally  an  escrow  takes  effect  only  from  the  second  delirery,  yet  where  a 
feme  sole  seals  a  writing  and  delivers  it  as  an  escrow,  and  then  marries,  and 
where  one  in  sound  mind  deliyers  a  writing  as  an  escrow,  and  then  becomes 
non  compos,  in  these  cases  the  second  delivery  relates  back  to  the  first,  for 
otherwise  the  intention  of  the  grantor  would  be  defeated.  See  2  Mass.  R.  p. 
454. 
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grantee  is  in  possession  of  the  deed  by  the  consent  of  the  grantor, 
without  any  restriction  as  to  the  object,  there  is  a  legal  delivery.  See 
also,  Porter  v.  Cole^  4  Greenl.  20. 

But,  if  A.  employs  B.  to  draw  a  deed  to  C.  which  A.  signs,  seals 
and  acknowledges,  &c.  and  then  B.  against  A^s  express  will,  hands 
it  over  to  C.  in  A^s  presence,  this  will  not  amount  to  a  delivery. 
Or,  if  the  grantor  should  hand  the  deed  to  the  grantee,  to  be  depos-  % 
ited,  in  a  trunk  where  both  of  them  usually  deposited  their  papers, 
this  would  not  amount  to  a  delivery.  Chadioick  v.  Webber^  3  Greenl. 
141. 

But  it  seems,  if  the  grantor  should  sue  the  grantee  for  the  con* 
sideration  of  the  deed,  or  should  receive  it  of  him,  it  would  after- 
wards be  too  late  for  him  to  deny  the  delivery  of  the  deed  in  any  such 
case.     Porter  v.  Cole^  4  Greenl.  20. 

See  further  on  the  subject  of  delivery,  in  the  case  of  AUop  v. 
Swathel,  7  Con.  501. 

The  circumstance  that  a  deed  is  found  on  record,  acknowledged, 
is  not  conclusive  that  a  deed  has  been  regularly  delivered.  Chess  v. 
Chess,  1  Penn.  R.  32. 

in  presence  of  us.]  "The  bare  attesting  a  deed  as  a  wit- 
ness, will  not  create  such  a  presumption  of  his  knowledge  of  the  con- 
tents, as  to  affect  him  with  any  fraud  therein  ;  for  a  witness  is  only  to 
authenticate  it,  and  not  to  be  presumed  privy  to  the  auitents.''  Rits. 
Cr.  Obser.  cites  I  Ves.  7. 

The  grantee  should  procure  two  witnesses  to  attest  to  the  execution 
of  the  deed,  in  order  to  avail  himself  of  the  provisions  of  the  statute, 
in  case  of  the  death  or  removal  of  the  grantor  before  the  acknowledg- 
ment of  the  deed,  or  his  refusal  to  acknowledge  it.  See  the  notes  on 
acknowledgment  infra. 


8.  —  Acknowledgment  and  Recording. 

By  the  Rev.  Stat,  of  Mass.  c.  59,  ^13,  deeds  may  be  acknowl- 
edged either  before  a  justice  of  the  peace  in  this  State  or  before  a 
justice  of  the  peace  or  magistrate  in  some  other  of  the  United  States 
of  America,  or  before  any  commissioner  appointed  for  that  purpose 
by  the  Governor  of  the  Commonwealth,  or  before  any  minister  or 
consul  of  the  United  States  in  a  foreign  country,  or  in  any  other  State 
or  kingdom,  wherein  the  grantor  or  vendor  may  reside  at  the  time  of . 
making  and  executing  the  deed,  &c. 

In  case  of  the  death  or  removal  of  the  grantor,  &c,  before  the 
acknowledgment  of  the  deed,  the  proof  of  such  deed  or  conveyance, 
4nade  by  the  oath  of  one  or  more  of  the  witnesses,  before  any  Court 
of  record  within  this  Commonwealth,  shall  be  equivalent  to  the  party's 
own  acknowledgment,  4'C. 

If  the  subscribing  witnesses  are  also  deceased,  the  proof  of  the 
handwriting  of  the  grantor  or  grantors,  and  of  the  subscribing  wit- 
nesses thereto,  shall  be  equivalent  to  the  party's  own  acknowledg- 
ment, &c. 

If   any  grantor,  dz;c.   shall   refuse  to  acknowledge  any    bargain, 
sale,  &c.  an  attested   copy  compared  with  the  original   by  the  reg- 
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ister,  left  in  the  register's  office,  shall  he  deemed  sufficient  caution  to 
all  persons  against  purchasing,  &c.  for  the  space  of  thirty  days  from 
the  time  of  leaving  such  copy,  6ixi.  For  the  process  against  the  grantor, 
see  the  same  chapter. 

The  acknowledgment  of  a  deed-  is  required  to  authorize  the  regis- 
ter to  record  the  deed,  by  furnishing  him  with  the  best  evidence  that 
the  deed  has  been  duly  executed.  Without  such  acknowledgment, 
or  something  which  the  statute  has  made  an  equivalent,  the  register 
has  DO  legal  authority  to  record  the  deed.  If  a  deed  be  so  recorded 
without  authority,  it  is  not  entitled  to  the  effect  of  a  deed  within  the 
statute  and  should  not  be  read  to  the  jury.  Pidge  v.  Tyler^  4 
Mass.  R.  541. '  Yet  the  acknowledgment  of  a  deed  will  not  prevent 
the  grantor  from  avoiding  it  on  the  ground  of  duress.  13  Mass.  R. 
371. 

If  there  are  two  or  more  grantors  to  a  deed,  the  acknowledgment  of  one 
of  ihem,  is  sufficient  to  entitle  the  grantee  to  have  the  deed  recorded. 
IHd. 

So  where  husband  and  wife  surrendered  the  life  estate  of  the  wife  by 
deed  executed  by  both,  but  acknowledged  by  the  husband  only,  and 
recorded,  it  was  held  sufficient  to  pass  the  wife's  estate.  Dudley  v. 
Sumner y  5  Mass.  R.  439.     Sedgwick,  J.  contra. 

Notwithstanding  these  authorities,  it  is  certainly  proper  that  all  who 
execute  the  deed,  should  acknowledge  it.  If  the  grantee  has  a  right  to 
have  the  deed  recorded,  when  acknowledged  by  one  of  the  grantors 
only,  yet  when  recorded,  the  public  have  notice  that  for  some  reason  ojr 
other,  the  other  grantors  have  not  done  so,  and  subsequent  purchasers 
may  hesitate. 

Where  a  deed  is  executed  by  two  or  more  on  the  behalf  of  the 
grantor,  by  virtue  of  a  power  of  attorney,  if  the  power  is  joints  all 
must  acknowledge  as  well  as  exocute  the  deed  in  the  name  of  the 
principal.    Peters  v.  Condron^  1  Serg.  and  R.  80. 

After  acknowledgment  before  a  magistrate  the  parties  have  no  right 
to  make  any  alteration  in  a  deed,  not  even  to  fill  a  blank.  If  any  such 
alteration  should  be  made,  the  alteration  ought  to  be  minuted  in  the  pres- 
ence of  witnesses,  and  the  deed  should  be  executed  and  acknowledged 
over  again.  See  Moore  v.  Bickham^  4  Binney,  I ;  Coil  v.  Stark- 
weather,  8  Con.  289. 

Taking  the  acknowledgment  of  a  deed,  does  not  affect  the  magis- 
trate with  a  knowledge  of  its  contents.  Lawrence  v.  Tucker^  1  Greenl. 
195. 

The  regular  and  formal  execution  of  a  deed  should  be  ponduct- 
ed  in  this  manner.  After  the  conveyance  is  prepared,  the  grantee 
should  see  that  the  erasures  and  interlineations  (if  any)  are  pro- 
perly noted  in  a  memorandum  in  the  clause,  ^^  signed,  sealed,^^  &c. 
An  omission  of  this  is  dangerous,  for  the  words  may  be  supposed  to 
have  been  inserted  or  erased  afterwards.  See  11  R.  27.  If  cither 
of  the  grantors  is  an  illiterate  man,  the  grantee  should  take  care  that 
the  deed  be  truly  read  to  him  at  large.  Each  of  the  grantors  should 
then  subscribe  his  n^me,  or  if  unable  to  write,  should  make  his 
mark,  and  direct  some  one  to  write  it  for  him.  The  grantors  should 
then  severally  set  their  seals  to  the  deed,  or  if  the  seals  al'e  already 
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put  on  by  the  person  who  prepared  the  deed,  as  is  usually  the  case, 
each  of  the  grantors  should  put  his  finger  on  one  of  the  seals,  which 
will  be  a  sufficient  sealing.  The  grantors,  all  holding  the  deed  to- 
gether, nnay  then  deliver  it  to  the  grantee,  or  one  of  them  by  the 
direction  of  the  rest,  for  the  whole,  or  each  of  them  separately  may 
do  so.  Words  are  not  essential,  where  the  deed  is  delivered  to  the 
grantee  himself,  though  it  might  not  be  amiss  for  the  grantor  to  say, 
"  I  deliver  you  this  as  my  deed."  If  the  grantor  is  not  present,  but 
the  deed  is  to  be  delivered  to  an  attorney  for  him ;  the  grantor 
should  say,  **  I  deliver  this  deed  to  C.  D.  {the  grantee.)  Mr.  A.  B., 
{the  attorney^)  you  will  receive  it  as  his  attorney.*'  If  the  deed 
should  be  delivered  to  the  attorney  with  these  words,  "  Mr.  A.  B., 
please  to  deliver  this  deed  to  C.  D."  without  more,  the  writing  per- 
haps would  be  but  an  escrow  until  the  delivery  of  it  to  the  grantee, 
and  serious  inconveniences  might  arise  in  case  of  an  attachment,  or 
the  death  of  the  parties,  before  the  second  delivery.  The  deed  should 
then  \e  acknowledged  by  the  grantors.  And  the  words  used  by  them 
should  be  conformable  to  those  of  the  certificates  of  acknowledg- 
ment. 

As  respects  recording ;  this  is  required  by  the  statute  in  order  that 
conveyances  of  real  estate  may  be  sufRciently  notorious,  for  the  pre- 
vention of  fraud.  So  that  the  public  may  always  know  whether  he 
who  lives  in  the  possession  of  land,  is  really  the  owner  of  it  or  not, 
by  consulting  the  registry  of  deeds  for  the  county  where  the  land 
lies.  This  is  substituted  instead  of  livery  of  seizin,  as  being  more 
easy  and  certain,  and  perhaps  more  notorious.  The  statute  there- 
fore enacts  that  no  deeds  of  lands,  6&c.  shall  be  good  against  any 
other  persons  but  the  grantors  and  their  heirs,  unless  acknowledged 
and  recorded.  These  general  words  however  have  been  narrowed 
by  an  equitable  construction  of  the  statute,  in  order  to  prevent  fraud. 
It  is  therefore  well  settled,  that  a  purchaser  having  notice  or  knowl- 
edge of  a  prior  conveyance  of  the  land,  shall  not  hold  it  against 
such  first  purchaser.  Fidge  v.  Tyler  Sf  aL  4  Mass.  R.  546 ;  Mar* 
shall  V.  Fiske^  6  Mass.  R.  32.  See  also  14  Mass.  R.  296,  and  16 
Mass.  R.  116.  So  a  creditor  knowing  of  a  conveyance  of  land  by 
iiis  debtor,  not  recorded,  cannot  hold  it  by  attachment,  if  the  deed 
was  made  for  a  valuable  consideration.  1  Pick.  164.  But  if  A, 
takes  a  conveyance  of  land,  from  B.,  knowing  of  a  prior  unregister- 
ed conveyance  of  the  same  land  from  B.  to  C.  he  shall  not  hold  the 
land  against  C,  if  C.  paid  a  valuable  consideration.  But,  if  after 
A.  in  such  case  had  received  his  deed,  and  recorded  it,  he  had  con- 
veyed the  same  land  to  D.  for  a  valuable  consideration  and  without 
notice,  D.  would  hold  the  land  against  C.  See  the  ahove  authorities^ 
and  16  Mass  R.  416,  also  Jackson  v.  Given^  6  Johns.  R.  137 ;  Jack" 
son  V.  Sharp^  9  Johns.  163. 

But  if  A.,  knowing  that  there  is  a  prior  fraudulent  conveyance,  and 
that  the  grantee  is  in  possession  under  it,  takes  a  deed  for  a  valuable 
consideration,  he  shall  hold  the  land.     14  Mass.  R.  139. 

But  as  the  statute  requiring  the  registry  of  conveyances  is  so  ben- 
eficial, and  it  is  so  easy  to  conform  to  it,  where  it  is  attempted  to 
support  a  prior  conveyance,  not  recorded   until  after  one  of  a  sub- 
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sequent  date,  on  the  ground  of  fraud  in  the  second  purchaser,  the 
fraud  must  be  very  clearly  proved.  Parsons,  C,  J.  in  Norcross  v. 
Widgery,  2  Mass.  R.  507. 

And  therefore  a  conveyance  of  land  duly  recorded,  is  good  against 
a  prior  conveyance  not  recorded,  if  no  notice  express,  or  implied,  has 
been  given.     S.  G. 

Rut  if  a  purchaser  enter  under  his  deed  not  recorded,  and  while 
he  is  in  the  actual  and  open  possession,  the  second  conveyance  is  ex- 
ecuted, his  open  and  notorious  possession  is  such  presumptive  evidence 
of  his  prior  conve3rance,  that  he  shall  hold  against  the  second  pur- 
chaser, whose  deed  shall  be  deemed  fraudulent.  Marshall  v.  Fisk^ 
6  Mass.  R.  24 ;  DavU  v.  Blunt^  6  Mass.  R.  489 ;  Prescott  v.  Heard^ 
10  Mass.  R.  62. 

So  where  A.  conveyed  land  to  B.  by  deed  not  recorded,  and  B. 
entered  under  the  deed  and  kept  possession  near  thirty  years,  and 
C,  a  judgment  creditor  of  A.,  having  actual  notice  of  B's  title,  caused 
an  execution  to  be  extended  on  the  land  as  belonging  to  A.,  such 
extent  was  holden  to  convey  no  title  to  C.  Prescott  v.  Heard^  10 
Mass.  R.  60. 

So  where  A.  conveyed  land  to  B.,  by  deed  not  acknowledged  or 
recorded,  and  B.  entered,  and  C.  attached  the  land  as  belonging  to  B., 
and  B.  to  defraud  C.  canceled  his  own  deed,  and  procured  a  deed 
acknowledged  and  recorded  from  A.  to  D.  who  had  notice  of  the 
former  deed  to  B.  this  last  deed  was  set  aside,  and  the  attachment  held 
good.     Marshall  v.  Fisk^  6  Mass.  R.  24. 

But  where  A.  conveyed  land  to  B.  by  deed  not  acknowledged  or 
recorded,  and  B.  entered,  and  aAerwards  contracted  with  C.  for  the 
sale  of  the  land,  and  canceled  the  deed  given  by  A.,  and  procured 
a  deed,  not  recorded  from  A.  to  C«,  and  B.  and  C.  remained  in  joint 
occupation  of  the  land  until  the  death  of  C. ;  it  was  decided  that  C^s 
heirs  should  hold  the  land  against  B.,  and  the  deed  was  adjudged  good. 
Comm.  V.  Dudley^  10  Mass.  R.  403. 

No  title  can  be  claimed  under  a  collector's  deed,  not  acknowledged 
and  recorded.     THlson  v.  Thompson^  10  Pick.  359. 

(1)  Where  a  deed  of  real  estate  was  acknowledged  before  the  regis- 
ter of  deeds,  and  handed  to  him  to  be  recorded,  and  at  the  sanie  instant 
a  creditor  of  the  grantor  attached  the  estate,  it  was  held  that  the  attach- 
ment had  the  priority.     Sigoumey  v.  Lnmed^  10  Pick.  72. 

Where  A.  conveyed  land  to  B.  merely  to  enable  B.  to  convey  the 
same  to  C,  and  B.  conveyed  to  C.  accordingly ;  but  before  the  deeds 
from  A.  to  B.  and  B.  to  C.  were  recorded,  D.  attached  the  land  as 
the  property  of  B. ;  held  that  B.  had  no  attachable  interest  in  the  land 
aAer  he  had  conveyed  it  to  C.  he  being  a  mere  conduit  to  pass  the  title 
from  A.  to  'C.  Haynes  v.  Jones^  5  Mete.  292.  If  however  the  frst 
conveyance  had  been  recorded  at  the  time  of  the  attachment,  it  might 
hiive  been  otherwise.     Ibid. 

By  recording  a  deed  the  grantee  does  not  relinquish  any  title  which 
he  had  independently  of  the  deed.  M^Ilvaine  v.  M^llvaine^  6  Serg. 
and  R  561. 

(i)  In  this  case  however  it  was  uncertain  whether  the  certificate  of  acknowl- 
edgment was  made  before  or  after  the  attachment. 
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In  many  cases,  it  is  by  no  means  safe,  for  the  grantee  to  rely 
upon  his  possession  of  the  real  estate  conveyed,  as  a  substitute  for 
recording  his  deed.  Where  the  grantee  has  been  in  possession  of 
the  land  previously  to  receiving  a  conveyance,  his  being  in  posses- 
sion aftenvards  furnishes  no  evidence  and  gives  no  notice  of  his  pur- 
chase. See  the  remarks  of '  Wilde,  Jus.  in  McMechan  v.  Griffing^  3 
Pick.  149. 

Though  as  a  general  rule,  it  is  held,  that  a  person  who  takes  a 
deed  of  land,  with  a  knowledge  that  the  grantor  has  previously  con- 
veyed it  to  another,  cannot  hold  it  against  the  first  purchaser,  though  • 
the  first  deed  be  not  recorded ;  yet  cases  may  be  imagined  where  a 
strict  adherence  to  this  rule  may  operate  unjustly ;  for,  the  first  deed 
not  being  recorded,  the  grantor  has  an  opportunity  of  practising  upon 
the  second  grantee,  by  making  representations  to  him  that  the  first 
deed  has  been  canceled,  &c. 

It  is  very  reasonably  settled  however,  that  where  the  second  grantee 
is  the  cause  that  the  first  deed  has  not  been  recofded,  his  own  deed 
shall  be  postponed,  though  first  recorded.  Andrews  v.  Lockwood^  2 
Root,  239.  In  this  case  it  is  observable,  that  the  pleadings  were  carried 
to  a  surrebutter. 

If  A.  gives  a  deed  to  B.,  and  before  it  is  recorded,  B.  restores  it 
to  A.  this  may  be  efiectual  to  revest  the  estate  between  the  parties. 
But  it  seems,  it  will  not  be  good  against  a  subsequent  levy  of  a 
creditor  of  the  grantee.  Botsford  v.  Moorehouse^  6  Con.  550.  There 
is  a  distinction  between  things  lying  in  livery  and  things  lying  only 
in  grant,  as  to  the  effect  of  the  cancelation  of  a  deed.  Where  the 
subject  of  the  deed,  as  in  case  of  a  grant,  is  incorporeal,  and  owes 
its  very  existence  to  the  deed  at  common  law,  the  destruction  of  the 
deed  by  the  party,  wiih  the  intent  to  defeat  the  interest  acquired  under 
it,  will  have  that  effect.  Without  the  intent^  it  will  of  course  be 
merely  accidental.  But  where  the  thing  lies  in  livery,  and  manual 
occupation,  such  destruction  of  the  deed  will  not  involve  with  it  the 
interest  conveyed.  See  Greenleaf  on  Evidence,  ^  265,  and  cases 
there  cited. 


9.  —  On  Conditions  in  Deeds. 

Deeds  though  made  in  fee  simple,  have  conditions  annexed  to  them, 
on  breach  of  which  the  estate  is  divested,  and  the  grantor  or  his  heirs 
have  a  right  of  entry. 

Precedent  conditions  must  be  literally  performed,  and  courts  of 
equity  will  not  relieve  from  the  consequences  of  such  conditions  un- 
performed, Popham  V.  Batnpfield^  1  Vern.  83 ;  Harvey  v.  Aston^ 
1  Atk.  361 ;  Scott  v.  Tyler,  2  Bro.  C.  C.  431.  Conditions  subse- 
quent are  not  favored  in  law.  The  reason  is,  they  tend  to  destroy 
estates.  Where  a  condition  subsequent  is  followed  by  a  limitation 
over  to  a  third  person,  in  case  the  condition  be  not  fulfilled,  it  is  call- 
ed a  conditional  limitation;  and  there  is  this  distinction  between  a 
limitation  and  a  condition,  viz.  that  no  one  can  take  advantage  of  a 
breach  of  the  latter  but  the  grantor  and  his  heira ;  while  in  case  of 
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a  breach  of  the  former,  the  estate  passes  to  the  stranger  without 
entry.  Conditional  limitations,  though  not  considered  valid,  in  old 
conveyances  at  common  law,  yet  in  l^e  wills  and  conveyances  to  uses, 
are  good.  4  Kent's  Com.  p.  126.  There  is  yet  another  distinction  to 
be  noticed  in  conditions.  Where  a  condition  is  annexed  to  an  estate 
far  yearsy  the  estate  ipso  facto  ceases  as  soon  as  the  condition  is 
broken  ;  but  where  it  is  annexed  to  an  estate  of  freehold^  a  breach  of 
the  condition  will  not  cause  a  cesser  of  the  estate,  unless  there  is  entry  or 
claim.     lb. 

These  conditions  are  subject  to  the  following  principles,  that  they 
are  consistent  with  the  nature  of  the  grant ;  not  incompatible  with  any 
rule  of  law  ;  not  requiring  any  thing  immoral,  and  not  inconsistent  with 
public  policy. 

In  the  important  case,  Gray  v.  Blanchardy  the  ancient  law  with 
regard  to  conditions,  seems  recognized  to  its  Aill  extent.  In  that  case, 
A.  being  owner  of  a  parcel  of  land,  with  a  dwellinghouse  standing  on  it 
adjoining  on  the  North  to  land  belonging  to  his  sister,  which  also  had  a 
dwellinghouse  on  it,  conveys  his  estate  to  B.  in  fee  simple,  on  condition, 
that  no  windows  should  be  placed  on  the  North  wall  of  the  house  grant- 
ed, or  of  any  house  to  be  erected  on  the  granted  premises,  within  thirty 
years.  The  sister  conveys  her  house  and  land  to  a  stranger  ;  and  after- 
wards B.  conveys  to  C.  and  C.  mortgages  the  lands,  suiting  the  condi- 
tion to  which  it  was  subject,  and  afterwards  being  in  possession  as  mort- 
gager, makes  windows  in  the  North  wall,  contrary  to  the  condition 
expressed  in  the  deed.  The  court  held  the  condition  to  be  good,  and 
that  the  making  of  the  windows  was  a  breach,  and  that  A.  or  his  heirs 
might  enter  for  the  forfeiture.    8  Pick.  284. 

In  this  case,  it  was  considered  no  sufficient  objection  to  A's  recovery, 
that  B.  had  conveyed  to  D.,  nor  that  the  act  constituting  the  breach, 
was  done  by  a  mortgager  in  possession,  and  not  by  the  mortgagee. 

According  to  the  same  case,  it  would  seem,  that,  a  condition  that  a 
person  should  not  alien  the  granted  premises  for  a  certain  limited  time 
not  unreasonable  nor  inconsistent  with  the  nature  of  the  estate  limited  ; 
that,  he  should  not  alien  to  some  particular  individual ;  that,  in  case  of  a 
house,  he  should  not  set  windows  on  one  particular  side,  (if  more,  it 
might  be  void  as  unreasonable  ;)  that  in  case  of  land,  the  grantee  should 
not  erect  a  building  on  the  land,  beyond  a  certain  height,  or  within  a 
certain  distance  of  the  grantor's  house,  or,  that  the  premises,  should  not 
be  used  for  a  tavern,  or  any  particular  business,  likely  to  be  noisy  and 
troublesome,  at  least,  for  a  limited  number  of  years,  would  be  held  good. 

A  condition  may  be  suspended^  though  it  cannot  be  apportioned^ 
and  therefore  where  a  lease  is  made  with  condition  not  to  underlet 
without  a  license,  and  the  lessee  underlets  with  license,  and  then 
again  underlets  without  license,  he  will  incur  a  forfeiture.  1  Wm. 
Saund.  '^88. 

A  condition,  the  non-performance  of  which  divests  the  estate  of 
the  grantee,  is  an  incorporeal  hereditament,  and  is  descendible  from 
the  grantor  to  his  heirs.     Wood.  Lect.  p.  294 ;    Winch,  case,  3  Co.  2  b. 
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10.  —  Miscellaneous  Points. 

Where  there  are  articles  of  agreement  for  a  deed,  and  a  deed  is 
afterwards  drawn  and  accepted,  varying  from  those  articles,  in  the 
absence  of  fraud  or  mistake,  the  deed  shall  be  taken  for  the  ultimate  in- 
tent and  shall  prevail  over  the  articles  of  agreement.  Crolzer  v.  Rus* 
self  9  Serg.  and  R.  78. 

Assent  to  the  deed  is  commonly  presumed  on  the  part  of  the 
grantee,  if  it  is  a  deed  poll,  and  it  is  for  his  interest.  But  he  may 
dissent,  and  if  there  are  several  grantees,  and  no  provision  is  made 
in  the  deed  for  the  share  of  any  dissenting  party,  if  one  should 
dissent,  his  share  remains  in  the  grantor.  See  Treadtoell  v.  Bvlktly^  4 
Day,  395. 

Where  an  attorney  for  another,  not  knowing  of  the  death  of  his  prin- 
cipal, makes  a  deed  in  his  name,  the  deed  is  wholly  void.  It  is  not 
the  deed  of  the  principal,  because  the  authority  is  determined  by  his 
death.  It  is  not  the  deed  of  the  attorney,  because  it  does  not  purport  to 
be  so.  Nor  docs  it  even  estop  the  attorney  from  setting  up  a  claim 
in  his  own  right,  if  one  has  fallen  upon  him  by  descent  from  his  de- 
ceased principal,  or  otherwise.  See  Harper  v.  Little^  2  Greenl.  14 ; 
Stetson  V.  Patten^  2  Greenl.  358. 

The  mere  cancelation  of  a  deed  by  a  grantee,  who  holds  land  under, 
it  is  held,  does  not  divest  his  title,  or  revest  it  in  the  grantor.  Holbrook 
V.  TirrcZZ,  9  Pick.  105. 

So,  if  a  grantee  voluntarily  destroys  his  title  deed  or  fraudulent- 
ly makes  an  immaterial  alteration  therein,  his  title  to  the  land  is  not 
impaired.  Barrett  v.  Thomdike^  1  Greenleaf,  73.  But  an  imma- 
terial alteration  made  by  the  obligee  of  a  bond,  it  seems  will  make  it 
void.     See  ibid. 

In  New  York  the  distinction  is  taken,  that,  where  the  subject  mat- 
ter of  a  deed  lies  in  grants  any  alteration  in  the  deed,  by  the  party 
claiming  under  it,  renders  it  void,  as  to  him,  to  all  intents  and  purposes. 
Lewis  V.  Paytiy  8  Cowen,  71.  So  of  a  bond,  ibid.  But  in  case  of  a 
deed  of  land  or  other  corporeal  hereditament,  the  estate  is  not  divested  ; 
but  the  covenants  become  void.     Ibid. 

Where  a  deed  has  been  obtained  from  a  grantor  by  fraud,  impo- 
sition or  duress,  it  is  void,  or  may  be  avoided  at  the  election  of 
the  grantor.  But  if  the  grantor  should  lie  by,  and  suffer  the  per- 
son holding  the  deed,  to  convey  to  a  third  person  without  notice,  and 
for  a  fair  consideration,  he  will  not  be  able  to  set  aside  the  deed 
to  the  injury  of  such  third  person.  See  Somes  v.  Skinner^  16  Mass. 
B.  348. 

It  would  seem  a  mistake  to  suppose  the  deed  to  be  a  mere  nul- 
lity in  such  case ;  for,  none  but  the  party  injured  and  those  whose 
interests  depend  on  his,  as  heirs  or  creditors,  ought  to  be  able  to 
set  aside  the  deed.  Certainly  the  wrongdoer  himself  ought  not  to 
have  that  power.  But  in  Chess  v.  Chess,  1  Penn.  R.  32,  the  court 
held  that  a  deed  obtained  by  actual  fraud,  could  not  be  set  up  by  any 
act  of  the  grantor  short  of  a  new  grant.  See  Preston  v.  Crofut,  cited 
in  1  Con.  R.  527  (n). 

In  Somes  v.  Brewer,  where  A.  obtained  a  deed  from  B.  by  fraud 
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which  was  acknowledged  and  recorded,  and  conveyed  to  C.  who  had  no 
notice  of  the  fraud,  for  a  valuable  consideration,  the  deed  was  held  to  be 
good  against  A.    2  Pick.  184. 

In  Damon  v.  Bryant^  the  court  held,  that,  where  a  deed  has  been 
made  with  an  intent  to  defraud  creditors^  one  who  J>ecomes  so  after 
the  sale,  may  avail  himself  of  it.     2  Pick.  211. 

In  Bouton  v.  Jones^  8  Con.  186,  it  was  held,  that  a  voluntary  deed, 
given  by  a  person  not  indebted  at  the  time,  was  good  against  subsequent 
creditors. 

In  the  former  case,  the  intent  to  defraud  creditors^  is  part  of  the 
hypothesis.     In  the  latter,  the  circumstances  lead  to  no  such  inference. 

It  is  held,  that  a  corporation  aggregate  cannot  grant  to  the  head.  So, 
a  dean  and  chapter  cannot  grant  to  a  dean  ;  nor  mayor  and  common- 
alty make  a  deed  to  the  mayor ;  but  they  make  a  deed  to  one  of  the 
chapter,  or  to  one  of  the  commonalty.     2  Ld.  Raym.  778  ;  Salk.  398. 


1.  —  A  common  deed  of  warranty  with  release  of  dower,  Sfc, 

Know  all  men  by  these  presents,  that  I,  A.  B.  of  M.  in  the 

county  of  E.  yeoman,  in  consideration  of dollars,  to  me 

paid  by  C.  D.  of ,  the  receipt  whereof  I  do  hereby  acknowl- 
edge, do  by  these  presents  give,  grant,  bargain,  sell  and  convey 
unto  the  said  C*  D.  his  heirs  and  assigns,  a  certain  parcel  of  land 
situate  in  M.  aforesaid,  bounded  and  described  as  follows,  viz., 
(describe  the  land,)  together  with  all  the  privileges  and  appurte- 
nances, to  the  said  land  in  anywise  appertaining  and  belonging. 
To  have  and  to  hold  the  above  granted  premises  to  the  said  C. 
D.  his  heirs  and  assigns,  to  his  and  their  use  and  behoof  forever. 
And  I,  the  said  A.  B.,  for  myself^  my  heirs,  executors,  and  ad- 
ministrators, do  covenant  with  the  said  C.  D.  his  heirs  and  assigns, 
that  I  am  lawfully  seized  in  fee  of  the  aforegranted  premises ;  that 
they  are  free  from  all  incumbrances;  that  I  have  good  right  to  sell 
and  convey  the  same  to  the  said  C.  D.  as  aforesaid ;  and  that  I 
will,  and  my  heirs,  executors  and  administrators  shall,  warrant 
and  defend  the  same  to  the  said  C.  D.  his  heirs  and  assigns  for- 
ever, against  the  lawful  demands  of  all  persons. 

In  testimony  whereof,  I,  the  said  A.  B.,  and  Sarah,  my  wife, 
in  token  of  her  release  of  all  right  of  dower  in  the  premises, 

have  hereunto  set  our  hands  and  seals,  this day  of  A. 

D. . 


Signed,  sealed,  and  de-  )  E.  P. 
ivered  in  presence  of  us,  )  G.  H. 
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2,  —  Chancellor  KenVs  deed. 

I,  A.  B.  in  consideration  of  one  dollar  to  me  paid  by  C.  D. 
do  bargain  and  fliell  to  C  D.  {&,  his  heirs)  (1)  the  lot  of  land 
bounded,  d&c. 

Witness  my  hand  and  seal,  &c. 


3.  —  A  deed  of  an  undivided  part  of  real  estate^  given  to  a  cor^ 
poration  mth  special  covenants  of  warranty^  and  release  of 
dower.     MSS. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  B.  C,  C.  D., 
D.  E.,  and  E.  F.  all  of  ,  in  consideration  of,  &c.  to  us  paid 
by  the corporation,  the  receipt  whereof  we  do  hereby  ac- 
knowledge, do  hereby  grant,  &c.  unto  the  said  corporation,  their 
successors  and  assigns,  fi\re  undivided  sixth  parts  of  a  parcel  of 
land,  d&c,  commonly  called,  &c.,  bounded  on  the  whole  as  fol- 
lows, viz.  To  have  and  to  hold  the  same,  with  the  appurtenances 
thereof,  to  the  said  corporation,  their  successors  and  assigns,  to 
their  sole  use  and  behoof  forever.  And  we  the  said  A.  B.,  B.  C, 
C.  D.,  D.  E.,  and  E.  F.,  for  ourselves,  and  our  respective  heirs, 
executors,  and  administrators,  severally,  and  each  for  his  fifth  part, 
and  not  jointly,  or  for  the  shares  of  the  others  of  us,  do  hereby 
covenant  and  agree  with  the  said corporation,  their  succes- 
sors and  assigns,  that  the  said  corporation,  their,  &c.  shall  well 
and  truly  hold  and  enjoy  the  premises  forever,  free  from  the  claims 
of  all  persons  claiming  the  same,  by,  from,  or  under  us,  or  eieher 
of  us:  And  we,  M.,  wife  of  the  said  A.  B.,  and  N.,  wife  of  the 
said  B.  C,  in  consideration  of  one  dollar  to  us  paid  by  the  said 
corporation,  the  receipt,  &c.  do  hereby  release  our  respective  rights 
of  dower  in  the  above  granted  premises.     In  witness,  &c. 

NOTE. 

If  the  corporation  be  dissolved,  the  donor  shall  have  his  lands  again. 
Vide  1  Fonblanque  on  Eq.  298;  Com.Oig.  (Franchise,  G.  4.)  But  if 
a  corporation  be  changed,  yet  they  shall  retain  the  lands  and  posses- 
sions, which  they  had  before.     Ibid. 

(1)  In  New  York,  Virginia,  &c.  these  words  may  be  omitted.  This  deed  might 
be  still  further  shortened,  for  as  the  consideration  need  not  be  expressed  in  the 
deed,  the  usual  clause  to  that  effect  might  be  omitted.  It  is  difficult  however  to 
conceive  why  the  common  deeds  now  in  use  should  be  cut  down  in  such  a  man- 
ner and  what  benefits  would  result  therefrom.  The  well  established  forms,  that 
prerail  now,  have  60011  tried  and  found  not  wanting.    **  Let  well  alone." 
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4.  —  A  deed  given  by  t/te  inhabitants  of  a  town.     MSS. 

Know  all  men,  &c.  that  the  inhabitants  of  the  town  of , 

in  the  county  of ,  and  Commonwealth  of ,  in  considera- 
tion of  the  sum  of ,  to  them  paid  by  A.  B.  of ,  the  re- 
ceipt whereof  they  hereby  acknowledge,  do  give,  &c.  unto  the 
said  A.  B.,  his  heirs  and  assigns,  a  piece  of  land,  &.c.  To  have' 
and  to  hold,  &c.  (in  common  form). 

And  the  said  inhabitants,  for  themselves  and  their  successors,  do 
hereby  covenant  with  the  said  A.  B.  his  heirs  and  assigns,  that,  at 
the  execution  of  these  presents,  the  said  inhabitants  are  lawfully 
seized  in  fee  of  the  bargained  premises ;  that  the  same  are  free 
from  all  incumbrances  ;  that  the  said  inhabitants  have  good  right, 
full  power  and  lawful  authority,  to  sell  and  convey  the  same  to 
the  said  A.  B.  in  manner  aforesaid ;  and  that  the  said  inhabitants 
and  their  successors,  shall  and  will  warrant  and  defend  the 
same  to  the  said  A.  B.  his  heirs  and  assigns  forever,  against  the 
lawful  claims  and  demands  of  all  persons  whatsoever. 

In  witness  whereof,  the  inhabitants  of  the  said  town,  by  the 
hands  of  C.  D.  their  treasurer,  hereunto  duly  authorized  by  a  vote 
of  the  inhabitants  of  the  said  town,  at  a  meeting  legally  holden 

for  that  purpose  on ,  have  hereunto  set  their  seal,  and  the 

said  treasurer  hath  hereunder  written  his  name. 

Or  thus.  In  witness  whereof,  J,  W.  and  P.  P.  authorized  by 
a  vote  of  the  inhabitants  of  the  said  town,  at  a  meeting  legally 

holden  for  that  purpose,  on ,  have  hereunto  set  the  seal  of 

the  said  town,  and  hereunder  written  their  own  names,  &c. 

NOTES, 

A  common  seal  fixed  to  the  deed  of  a  corporation,  is  tantamount  to  a 
delivery.     Com.  Dig.  Fait.  (A.  3.) 

A  corporation  may  do  an  act  upon  record  without  their  common  seal, 
for  they  are  estopped  by  the  record.  And  therefore  the  city  of  London, 
every  year,  makes  an  attorney  by  warrant  of  attorney  in  B.  R.,  with- 
out sealing  or  signing.  Mayor  of  Thetford*s  case.  1  Saik.  192.  But 
cannot  do  an  act  in  pais  without  a  seal.     Ibid. 


5.  —  Deed  from  R.  S,,  and  A.  his  wife,  to  P.  F.  and  B. 
his  wifey  to  hold  during  their  joint  lives,  and  the  life  of  the 
survivor,  and  the  heir  of  the  wife.     MSS. 

Know  all  men,  &c.  that  we,  R.  S.  of ,  iu  the  county  of 

32 
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,  and  A.  S.  wife  of  the  said  ^R.  S.,  for  and  ia  considera- 


tion of  the  sum  of — -. — ,  to  us  paid  by  P.  T.,  &c.  and  B.  his 
wife,  the  receipt  whereof  we  do  hereby  acknowledge,  do  hereby 
give,  grant,  bargain  and  sell  to  the  said  P.  T.  and  B.  his  wife, 
and  to  her  heirs  and  assigns,  a  parcel  of  land,  &c.  To  have 
and  to  hold  the  same  described  parcel  of  land  with  the  privileges 
and  appurtenances  thereof,  to  the  said  P.  T.  and  B.  his  wife, 
during  their  joint  lives  and  the  life  of  the  survivor  of  them,  and 
to  the  heirs  and  assigns  of  the  said  B.  forever* 

And  we  the  said  R.  S.  and  A.  for  ourselves,  our  heirs,  execu- 
tors, and  administrators,  do  hereby  covenant  and  grant  to  and 
with  the  said  P.  T.,  that  we  are  lawfully  seized  in  fee  of  the 
premises;  that  they  are  free  from  all  incumbrances;  that  we 
have  good  right  to  sell  and  convey  the  said  bargained  premises 
to  the  said  P.  T.,  and  B.  his  wife  and  her  heirs,  to  hold  as  afore- 
said ;  and  that  we,  and  our  heirs,  shall  and  will  warrant  and  de- 
fend the  same  to  the  said  P.  and  B.,  against  the  lawful  claims 
and  demands  of  all  persons.     In  witness,  &c. 


1 6.  —  A  deed  by  husband  and  wife  of  the  wife^s  real  estate.^ 

Know  all  men  by  these  presents,  that  we,  A.  B.  of,  &c.,  and 
C.  wife  of  said  A.  B.  in  her  own  right,  in  consideration  of,  &c.  to 
us  paid  by,  (fcc,  the  receipt  whereof,  &c.  is  hereby  acknowledged, 
do  by  these  presents  give,  &c.,  unto  the  said  D.  E.  his  heirs 
and  assigns,  all  that  parcel  of  land,  situate,  iS&c.  and  all  the  right, 
title  and  interest,  which  they  have,  or  either  of  them  hath,  in  or  to 
the  same,  or  any  part  or  parcel  thereof.  To  have  and  to  hold  the 
above  described  real  estate  with  the  appurtenances,  to  the  said  D. 
E.  his  heirs  and  assigns,  to  his  and  their  use  and  behoof  forever. 
And  the  said  A.  B.  for  himself,  his  heirs,  executors,  and  adminis- 
trators, doth  covenant  with  the  said  D.  E.  his  heirs  and  assigns, 

« The  most  usual  mode  of  conveying  is  to  make  use  of  the  common  deed 
with  warranty,  and  make  the  wife  join  in  the  grant  and  covenants,  like  any 
other  grantor.  (If  any  interest,  however  smaU,  passes  by  deed,  it  creates  no 
estoppel,  and  it  ibUows  that  no  interest  con  pass  from  the  wife  to  the  pur- 
chaser. She  only  places  herself  in  such  a  situation,  by  executing  the  deed,  that 
on  t)ie  death  of  her  husband  she  cannot  deny  her  own  act.  Estoppels  are 
not  favored.  Leicester  v.  Rehohothf  4  Mass.  R.  180;  Bridfjewater  v,  Dartmouthy 
4  Mass.  R.  273  ;  and  parties  and  privies  alone  are  estopped,  and  alone  can  take 
advantage  of  an  estoppel.  Braintree  v.  Ilinffhnm,  17  Mass.  R.  432 ;  Worcester  v. 
Green,  2  Pick.  426.) 
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that  immediately  before  the  sealing  and  delivery  hereof  he  the 
said  A.  B.  and  C.  his  wife,  in  her  right,  are  lawfully  seized  in  fee 
of  the  above  conveyed  real  estate :  that  the  same  is  free  from  all 
incumbrances ;  and  that  the  said  A.  B.  his  heirs,  executors,  and 
administrators,  shall  and  will  warrant  (1)  and  defend  the  same  to 
the  said  D.  E.  his  heirs  and  assigns,  against  the  lawful  claims  and 
demands  of  all  persons.  (A  covenant  for  farther  assurance  may 
be  inserted  when  it  is  thought  necessary.     See  Covenants^  10.) 

NOTES. 

It  is  part  of  the  common  law  in  this  State,  that  a  deed  of  convey- 
ance, executed  by  husband  and  wife,  acknowledged  and  recorded,  shall 
pass  the  wife's  land,  not  only  as  to  her  husband  but  as  to  her  and 
her  heirs.  But  she  is  not  liable  to  an  action  on  the  covenants  con- 
tained in  the  deed.  As  respects  her,  they  operate  by  estoppel  only. 
But  she  cannot  convey  any  interest  which  she  has  in  lands,  without 
his  consent,  manifested  by  his  joining  in  the  deed,  personally  or  by 
attorney.  Fowler  v.  Shearer^  7  Mass.  R.  14;  Colcord  v.  Swan^  7 
Mass.  R.  291. 

It  seems  acknowledgment  by  the  husband  alone  is  sufficient,  in  a 
conveyance  by  husband  and  wife,  of  wife's  land.  Dudley  v.  Sumner^ 
5  Mass.  R.  439.  See,  however,  Constantine  v.  Van  Winkle,  2  Hill, 
240. 


7.  —  A  deed  to  two,  to  hold  as  joint  tenants,  with  special  war- 

•  ranty.     MSS. 

Know  all  men,  &c.  that  I,  A.  B.  of ,  in  consideration  of 

the  sum  of to  me  paid  by  C.  D.  of ,  and  E,  P.  of , 

the  receipt,  &c.  do  hereby  grant,  &c.  unto  the  said  C,  D.  and  E« 
P.,  and  their  heirs  and  assigns,  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  the  survivor  of  them,  a  certain  messuage,  &c., 
situate,  &.c.,  bounded  and  described  as  follows,  viz.  &c.  with  all 
the  privileges  and  appurtenances  thereunto  belonging.  To  have 
and  to  hold  the  granted  premises,  to  the  said  C.  D.  and  D.  E., 
and  their  heirs  and  assigns,  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  the  survivor  of  them  forever. 

And  I  do  hereby  covenant  with  the  said  C.  D.  and  E.  P.  and 
their  heirs  and  assigns,  and  the  survivor  of  them,  and  the  heirs  and 
assigns  of  the  survivor  of  them,  that  I  am  lawfully  seized  in  fee  of 

(  1)  A  deed  by  a  husband  and  wife,  without  any  wordfl  of  warranty  or  grant 
by  the  wife,  does  not  pass  her  estate  in  the  land.  Melvin  v.  Locks  and  Canals, 
16  Pick.  137. 
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the  granted  premises,  that  they  are  free  from  all  incumbrances 
done  or  suffered  by  me,  and  that  I  will,  and  my  heirs,  &c.  shall, 
warrant  and  defend  the  same  to  the  said  C.  D.  and  E.  F.  and 
their  heirs  and  assigns,  and  the  survivor  of  them,  and  the  heirs 
and  assigns  of  the  survivor  of  them,  against  the  lawful  claims 
and  demands  of  all  persons  claiming  by,  from,  or  under  me,  but 
against  no  other  persons.     In  witness,  &c. 

NOTES, 

By  Rev.  Stat*  of  Mass.  ch.  59,  §  10,  it  is  provided  that  all  devises, 
and  conveyances  of  any  lands,  which  shall  be  made,  to  two  or  more 
persons,  shall  be  taken  to  be  estates  in  common  and  not  in  joint  tenancy, 
unless  it  shall  be  therein  said,  that  the  grantees,  or  devisees,  shall  have 
or  hold  the  same  lands,  jointly  or  as  joint  tenants,  or  in  joint  tenancy, 
or  to  them  and  the  survivor  or  survivors  of  them. 

By  §  11,  this  is  not  extended  to  mortgages,  nor  to  devises  or  con- 
veyances made  in  trust,  or  made  to  husband  and  wife,  nor  to  any 
devise  or  conveyance,  in  which  it  shall  manifestly  appear,  from  the 
tenor  of  the  instrument,  that  it  was  intended  to  create  an  estate  in 
joint  tenancy. 

The  technical  mode  of  creating  a  joint  tenancy,  is  to  limit  an  estate 
^'  to  A.  and  B.  and  their  heirs,  and  the  survivor  of  them,  and  the  heirs 
of  the  survivor  of  them." 

Under  the  statute  it  is  usual  to  say,  '^  to  have  and  to  hold  the  granted 
premises,  to  the  said  C.  D.  and  E.  F.  and  their  heirs  and  assigns  for- 
ever, as  joint  tenants,  and  not  as  tenants  in  common,"  and  then  the 
covenants  may  be  made  ^^  with  the  said  C.  D.  and  E.  F.,  and  their  heirs 
and  assigns,  in  manner  aforesaid."  * 

Though  the  words  "^  to  A.  B.  and  C.  D.  and  their  heirs,"  under  the 
statute,  make  a  tenancy  in  common,  yet  it  is  settled  that  a  limitation  to 
A.  B.  and  C.  D,  (C.  D.  being  the  wife  of  A.  B.)  and  their  heirs,  will 
not  make  a  tenancy  in  common,  but  there  will  be  a  survivorship  be- 
tween them,  notwithstanding  the  statute,  because  it  does  not  extend  to 
man  and  wife.     5  Mass.  R,  521. 

Therefore  in  such  case  where  the  husband  conveyed  the  whole  estate 
and  afterwards  died,  the  widow  recovered  the  whole.  Dutch  v.  Man* 
ning^  cited  in  Shaw  ^  al,  \,  Hearsey  4*  aL  5  Mass.  R.  528. 

So  where  land  was  devised  to  husband  and  wife,  it  was  held  that 
there  was  a  survivorship  between  them.  Fo3o  v.  Fletcher^  8  Mass. 
R.  274. 

As  the  husband  and  wife  are  but  one  person  in  law,  if  an  estate 
be  limited  to  them,  they  shall  not  take  as  joint  tenants,  (for  a  joint 
tenancy  necessarily  implies  a  plurality  of  persons,)  but  the  entirety 
is  in  each,  and  neither  can  convey  without  the  other.  Watk.  on  Conv. 
141.  (1) 

(I)  If  however  the  husband  and  wife  had  been  seized  as  joint  tenants  before 
their  marriage,  then  joint  tenancy  with  aU  its  incidents  will  continue  afterwards. 
4  Kent's  Com.  p.  363. 
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If  land  be  limited  to  husband  and  wife  and  another  person,  that 
person  shall  talce  a  moiety  in  joint  tenancy  with  the  husband  and 
wife ;  and  the  husband  and  wife  shall  have  the  other  moiety  by  en- 
tireties as  they  are  but  one'^erson  in  law.  Ihid.  In  such  case,  if  the 
husband  or  wife  dies,  it  follows  that  the  survivor  of  them  shall  have  the 
whole  moiety  by  survivorship,  and  the  other  person  shall  take  noth- 
ing. (1.) 

Grants  by  the  legislature  to  two  or  more  persons  in  fee  create  es- 
tates in  common  ;  unless  a  different  tenure  is  expressed  in  them.  Hig' 
bee  4*  ah  v.  Rice^  5  Mass,  R.  644. 

One  joint  tenant  cannot  convey  a  part  of  the  land  by  metes  and 
bounds,  to  a  stranger.  Nothing  passes  by  such  deed.  Porter  v.  JEfiZZ, 
9  Mass.  R.  34.  If  the  grantee  enters  under  it  he  is  not  a  disseisor,  but 
merely  a  several  occupant,  and  gains  no  seizin  either  by  right  or  by 
wrong.     Ibid. 

Where  two  persons  are  joint  tenants,  an  ill  designing  person  may 
sever  the  joint  tenancy  by  a  conveyance  to  a  trustee  to  the  use  of  him- 
self, which  he  may  keep  private ;  and  if  he  survives  his  companion 
may  suppress  it,  and  so  take  the  whole.     Max.  in  Conv.  48. 

If  a  joint  tenant  agrees  to  alien,  and  dies  before  he  does  it,  quaere^ 
whether,  under  the  statute,  the  executors,  &c.  could  perform  it.  The 
better  opinion  seems  against  it,  as  the  survivor  claims  by  title  para- 
mount to  the  agreement.  Such  agreement  will  not  bind  the  survivor  in 
equity.  PowelPs  Conv.  390,  in  notis^  cites  Roll.  Abr.  380,  title  Chan- 
cery (a.)  pi  2. 

Where  one  tenant  in  common  conveys  away  the  whole  estate  by 
deed  with  warranty,  and  the  grantee  enters,  &c.  the  co-tenant  is 
disseized  and  driven  to  his  action.  See  17  Pick.  246,  and  10  Pick. 
161. 


8.  —  A  deed  given  by  a  sheriff  of  an  equity  of  redemption  sold 

at  public  auction.     MSS.  (2) 

To  all  persons  to  whom  these  presents  shall  come,  D.  T.  of 

a  deputy  sheriff  under  B.  P.  ifec.  sheriff  of  the  county  of 

sendeth  greeting. 

Whereas  I,  the  said  D.  T.  on,  &c.  attached  upon  mesne  pro- 
cess, in  a  suit  wherein  J.  W.  of was  plaintiff  and  E.  E.  of 

was  defendant,  all  the  right  in  equity  which  the  said  E.  E. 

had  of  redeeming  the  real  estate  hereinafter  described,  and  whereas 

by  the  consideration  of  the  Court  of holden  at withiu 

and  for  the  county  of on,  &c.,  the  said  J.  W.  recovered 

(1)  A  husband  and  wife  may  be  made  ten  ante  in  common  by  express  words 
in  a  gift  to  them  during  coverture.    2  Preston  on  Abrt.  p.  41. 

(2)  By  the  statute  of  frauds,  no  title  will  pass  to  a  purchaser  of  real  estate 
unaer  a  sheriff's  sale,  'without  a  deed  or  note  in  writing.  Stmonds  y.  Catlin,  2 
Caines*  B.  61 ;  Jaokaan  r.  Cailin,  2  Johns.  B.  248. 
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judgment  against  the  said  E.  E.  for  the  sum  of debt  or  dam- 
age, and  the  sum  of costs  of  suit,  upon  which  judgment  a 

writ  of  execution  issued  from  the  said  court  on  the day  of 

to  me  directed  ;  and  whereas  by  virtue  of  the  said  writ  of 

execution,  and  in  order  to  satisfy  the  same,  I  did  afterwards  on  the 

day  of take  and  seize  the  right  in  equity  of  said  E.  E. 

of  redeeming  the  following  parcels  of  real  estate,  to  wit,  &c. 
*  The  premises  being  subject  to  a  mortgage  made  by  the  said  E. 
E.  to  D.  D,  of his  heirs  and  assigns^  to  secure  the  pay- 
ment of and  lawful  interest  therefor^  from  the 

day  of ,  as  by  the  mortgage  deed  of  the  said  E.  E,, 

to  the  said  D.   i5.,  dated  the day  of ,  recorded  in 

the  registry  of  deeds  of  the  said  county,    book  leaf 

,  reference  thereunto  being  had,  will  more  fully  appear  : 

and  whereas  afterwards,  on  the day  of ,  having  duly 

given  notice  to  the  said  E.  E.,  and  having  duly  advertised  the 
premises  according  to  law,  I  sold  the  same  at  public  auction  to  A. 

B.  of in  the  county  of who  was  the  highest  bidder, 

and  the  purchaser  at  said  sale,  for  the  sum  of ,  which  was  the 

highest  sum  then  bid  therefor :  Now  know  ye,  that  I  the  said  D.  T. 
as  deputy  sheriff  as  aforesaid,  in  consideration  of  the  said  sum  of 

to  me  paid  by  the  said  A.  B.,  the  receipt,  &c.,  do  hereby 

grant,  &;c.  unto  the  said  A.  B.  his  heirs  and  assigns  forever,  all 
the  right  in  equity  of  redeeming  the  above  described  premises. 
To  have  and  to  hold  the  same  to  the  said  A.  B.,  and  his  heirs  and 
assigns,  to  his  and  their  use  forever;  subject  nevertheless  to  the 
right  in  equity  of  the  said  E.  E.  of  redeeming  the  same,  according 
to  the  statute  in  such  case  made  and  provided.  And  I,  the  said 
D.  T.,  do  hereby  covenant  with  the  said  A.  B.  his  heirs  and  as- 
signs, that  in  the  said  sale  I  have  complied  with,  and  observed  all 
the  rules  and  directions  of  the  law  for  making  sale  of  rights  in  equity 
of  redeeming  real  estate,  taken  in  execution.     In  witness,  &c. 


9.  —  Another,  with  an  adjournment  of  the  sale.     MSS. 

To  all  persons,  &c.  J.  H.  of ,  a  deputy  sheriff  under  A. 

B.,  sheriff  of  the  county  of ,  sendeth  greeting. 

*  These  words  should  be  struck  out ;  the  purchaser  should  see  to  this. 
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Whereas  I,   the  said  J.  H.  on attached  upon  mesne 

process,  in  a  suit  wherein  P.  D.  was  plaintiff  and  R.  D.  was  de- 
fendant, all  the  right  in  equity  which  the  said  R.  D.  had'  of 
redeeming  the  real  estate  hereinafter  described ;  and  whereas  after- 
wards on ,  which  was  more  than  thirty  days  previous  to  the 

day  of  sale  first  hereinafter  mentioned,  and  within  thirty  days  after 
judgment  rendered  on  the  process  aforesaid,  having  taken,  by  vir- 
tue of  the  execution  which  issued  on  the  judgment  aforesaid,  all 
the  said  R.  D's  right  in  equity  aforesaid,  I  gave  notice  to  the  said 
R.  D.  in  writing,  (in  person,  or,  by  leaving  the  same  at  his  usual 
place  of  abode,  according  to  the  fact)  and  gave  public  notice,  by 

posting  up  notifications  in  the  towns  of ,  and  by  publishing 

and  advertising  according  to  law,  in  a  public  newspaper  printed  in 
the  county  aforesaid,  called,  &c.  that  the  said  R.  D's  right  in 
equity  aforesaid,  would  be  sold  at  public  vendue  on  ■  '  ,  upon 
the  same  real  estate.  And  whereas  the  said  right  in  equity  ad- 
vertised for  sale  as  aforesaid,  not  being  disposed  of  at  the  time  and 
place  of  sale  appointed  as  aforesaid,  1  adjourned  the  vendue,  to  the 
day  of ,  at  the  place  aforesaid,  and  then  and  there,  pur- 
suant to  the  authority  by  law  granted  to  me,  and  upon  and  by 
virtue  pf  the  said  execution,  and  to  satisfy  the  same,  made  sale  of 
all  the  said  R.  D's  right  ^in  equity  aforesaid,  at  public  vendue,  to 

W.  F.  of ,  wlfo  bid  therefor  the  sum  of ,  which  was 

more  than  any  other  person  bid  for  the  same  :  Now  know  ye,  that 
I,  the  said  J.  H.,  in  my  capacity  aforesaid,  and  pursuant  to  the 
authority  by  law  vested  in  me,  and  in  consideration  of  the  sum  of 

paid  me  by  the  said  W.  F.  (the  receipt  whereof  towards 

satisfying  the  said  execution  I  do  hereby  acknowledge)  do  hereby 
grant,  &c.  to  the  said  W.  F.  his  heirs  and  assigns,  the  said  B's 
right  in  equity  of  redeeming  the  following  real  estate,  viz:  (here 
describe  the  parcels.)  To  have  and  to  hold  the  said  right  in 
equity  to  the  said  W.  F.  his  heirs  and  assigns  forever ;  subject 
nevertheless  to  the  right,  which  the  said  R.  D.  by  law  hath,  to 
redeem  the  said  right  in  equity  sold  as  aforesaid.  And  I  the  said- 
J.  H.  do  covenant  with  the  said  W.  F.  his  heirs  and  assigns,  that 
I  have  conformed  to  and  complied  with,  all  the  rules  and  direc- 
tions of  the  law,  for  making  sale  of  rights  in  equity  of  redeem- 
ing real  estate  taken  in  execution.     In  witness,  &c. 
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10.  —  A  deed  by  an  administrator. 

Know  all  men,  &c.  that  I,  A.  B.  of as  I  am  administra- 
tor of  the  goods  and  estate,  which  were  of  C.  D.  late  of 

deceased,  intestate,  being  duly  empowered  in  this  behalf  by  the 
Supreme  Judicial  Court,  holden  on,  &c.  &c.  (or  by  the  Circuit 

Court  of    Contmon  Pleas  for  the circuit  holden  on 

at within  the  said  county)  in  pursuance  of  a  sale  at  pub- 
lic auction,  and  in  consideration  of  the  sum  of ,  to  me  paid 

by  E.  P.  of ,  (who  was  the  highest  bidder,  at  the  said  sale, 

for  the  estate  hereinafter  described)  the  receipt  whereof  I  do  here- 
by acknowledge,  do  hereby  grant,  bargain,  sell,  and  convey,  unto 
the  said  E.  F.  his  heirs  and  assigns  forever,  a  parcel  of  land, 
situate,  &c.  bounded  and  described  as  follows,  viz.,  &c. 

To  have  and  to  hold  the  said  parcel  of  land,  with  the  privi- 
leges and  appurtenances  thereof,  to  the  said  C.  D.  his  heirs  and 
assigns,  to  his  and  their  use  and  behoof  forever.  And  I  the  said 
A.  B.  do  covenant  with  the  said  E.  F.  his  heirs  and  assigns, 
^that  the  said  C.  D.  died  seized  of  the  granted  premises  ;  that 
I  am  duly  empowered  to  convey  the  same  to  the  said  E.  F.  as 
aforesaid ;  that  I  have  in  all  things  observed  the  rules  and  direc- 
tions of  the  law  in  the  said  sale,  and  that  I  will,  and  my  heirs, 
executors,  and  administrators  shall,  warrant  and  defend  the  same 
unto  the  said  E.  F.  his  heirs  and  assigns,  against  all  persons 
claiming  the  same,  by,  from,  or  under  the  said  C.  D.,  or  me,  the 
said  A.  B.  but  against  no  other  persons. 

In  witness,  &c. 

NOTES. 

An  administrator  may  sell  land  held  by  his  intestate  under  a  lease  for 
999  years,  without  obtaining  license  from  the  court.  Ex  parte  Gay^  5 
Mass.  R.  419.  (1) 

*  This  covonant  is  very  commonly  inBerted,  but  should  be  struck  out.  It  is 
not  safe  for  an  administrator  to  enter  into  any  covennnts  of  this  sort.  He 
should  be  answerable  for  nothing  but  the  regularity  of  his  own  proceeding. 
It  is  true  that  it  does  not  necessarily  imply  a  seizin  under  an  indefeasible  title. 
(See  notes  on  the  covenant  **  that  grantor  has  good  right  to  convey.")  Yet  as  an 
administrator  has  no  interest,  but  an  authority  only,  he  should  not  be  liable  to 
damages,  where  he  can  derive  no  benefit.  Caveat  emptor.  See  the  cases  Sumner 
V.  Williams,  8  Mass.  R.  162,  and  Thayer  v.  Weiutell,  1  Gall.  R.  37. 

(1)  He  cannot  sell  now  without  license  in  Massachusetts.  Ch.  60t  {  IS  of  Rev. 
Stat,  makes  all  leases  of  land  for  100  years  or  more,  estates  in  fee  simple  so  long 
as  50  years  of  the  term  remain  unexpired. 
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'*  The  lands  of  a  person  deceased  are  not  liable  to  the  payment  of 
his  debts,  unless  he  died  seized  of  them,  or  had  fraudulently  convey- 
ed them,  or  was  colorably  and  fraudulently  disseized  of  them,  with 
the  intent  to  defraud  creditors.  Fer  Parsons^  C.  Jus,  in  Willard  v. 
Nason,  5  Mass.  R.  240. 

An  executor  or  administrator,  as  such,  has  in  no  case,  a  right  to 
the  possession  of  the  lands  of  the  deceased.  If  they  are  devised,  they 
pass  to  the  devisee  who  has  the  right  of  entry  and  possession  ;  if  not 
devised,  they  descend  to  the  heirs,  who  have  the  same  rights.     Ibid. 

An  executor  or  administrator,  when  licensed,  may  sell  the  lands  of" 
the  deceased,  in  the  possession  of  a  devisee,  his  heirs  or  assigns,  or 
of  an  heir,  his  heirs  or  assigns,  or  of  a  disseizor  of  the  devisee  or 
heir,  or  of  the  feoffee  of  such  disseizor.     Ibid.     See  also  Knox  Sf  al. 
V.  Jenks^  7  Mass.  R.  488. 

So  if  the  deceased  was  fran:lulently  disseized  of  them,  or  has  con- 
veyed them  with  intent  to  defraud  creditors,  though  the  estate  is  not 
insolvent.  5  Mass.  R.  240 ;  4  Mass.  R.  354.  "  The  right  to  sell 
being  a  naked  power  which  cannot  be  defeated  by  alienation  or  dis- 
seizin."    7  Mass.  R.  438. 

But  persons,  whoso  rights  and  interests  arc  aflbcted  by  an  authori- 
ty to  sell,  are  not  concluded  by  the  sale,  unless  every  essential  direc- 
tion and  requisite  of  law  in  this  respect,  has  been  faithfully  complied 
with.     Ibid. 

After  long  acquiescence,  a  legal  presumption  of  the  regular  exercise 
of  the  authority,  is  accepted  instead  of  proof.     Ibid. 

With  regard  to  notice,  on  an  application  for  license  to  sell  by  an  ex- 
ecutor or  administrator,  it  is  not  necessary  to  give  it  to  heirs,  except  in 
cases  where  the  petition  is  for  the  sale  of  the  whole  real  estate,  on  the 
ground  that  a  partial  sale  would  be  injurious.  In  such  cases,  the  court 
will  order  notice  to  be  given  to  all  parties,  who  do  not  signify  their 
assent.     1  Mass.  R.  210  ;     Act  of  March  4,  1784,  §  3. 

As  respects  the  sale,  if  the  notifications  are  printed  in  three  suc- 
cessive weeks,  although  there  be  not  an  interval  of  a  week,  between 
either  the  first  and  second,  or  second  and  third  publications,  it  will 
be  a  compliance  with  the  order.  Bachelor  v.  Bachelor^  1  Mass.  R. 
256.       • 

So  although  neither  of  the  notifications  be  published  thirty  days  pre- 
vious to  the  sale.     Frothingham  v.  MarcK  1  Mass.  R.  247. 

As  respects  the  operation  of  the  deed,  the  grantee  obtains  a  seizin 
under  it,  and  his  entry  is  lav/ful.  Knox  4*  al,  v.  JcnkSy  7  Mass.  R. 
438. 

If  an  administrator,  having  been  licensed  to  sell,  binds  himself  to 
convey  part  of  the  intestate's  real  estate,  to  a  particular  person  for 
a  certain  sum  of  money,  he  should  proceed  with  the  sale,  and  the 
obligee  should  bid  as  high  ,as  the  sum  stipulated  between  them  ;  if 
any  person  should  bid  more,  the  administrator  will  be  liable  on  his 
bond,  unless  he  can  induce  the  purchaser  to  convey  to  the  covenantee, 
on  the  terms  of  the  agreement.  See  Fairfield  v.  Williams  (J*  al,  4 
Mass.  R.  427. 
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11.  —  Another  deed  given  by  an  administrator ,  with  a  recital. 

MSS. 

To  all  people,  &c.  I,  R.  B.  of ,  administrator,  &c.  send 

greeting. 

Whereas  the  justices  of  the Court,  at  their  term  holden, 

&c.  did  empower  and  license  rae  to  sell,  and  to  make  and  execute 
good  and  sufficient  deed  or  deeds,  to  convey  so  much  of  the  real 

estate  of  the  said  intestate,  as  should  amount  to  the  sum  of , 

for  the  payment  of  the  just  debts  of  the  said  intestate  with  in- 
cidental charges ;  and  whereas,  having  given  the  bond,  and  taken 
the  oath  by  law  required,  and  given  public  notice  of  the  time  and 
place  of  sale  of  the  real  estate  hereinafter  described,  by  causing 
an  advertisement  thereof  to  be  published  three  weeks  successively 

in  a  newspaper  printed  at ,  called ,  according  to  law,  I 

have  sold  the  same  real  estate  to  S.  A.  &c.  for  the  sum  of , 

which  was  the  highest  sum  bid  therefor  at  the  public  sale  thereof 
on  ■  :  Now  know  ye,  that  pursuant  to  the  license,  author- 

ity, and  power  aforesaid,  and  not  otherwise,  and  in  consideration 
of  the  sum  of,  &c.  &c.  (as  in  the  preceding,) 


12.  —  Another  by  administrator  de  bonis  non,  with  the  will  an- 
nexed.    MSS. 

To  all,  &c.  R.  S.  of ,  administrator  with  the  will  an- 
nexed of  the  goods  and  chattels,  rights  and  credits,  which  have 

not  been  administered,  and  which  were  of  B.  S.,  late  of , 

deceased,  sendeth  greeting. 

Whereas  at  the  term  of  the  Snpremejudicial  Court  holden  on 
.,  at ,  within  and  for,  &c.,  the  said  R.  S.,  by  his 


petition,  represented  to  the  said  court,  that  the  said  B.  S.  died 
seized  of,  d6C.  (describe  the  real  estate ;)  that  it  was  necessary  to 
sell  some  part  of  the  real  estate  aforesaid  for  the  payment  of  the 
debts  due  from  the  estate  of  the  said  B.  S.,  and  that  by  a  partial 
sale  thereof  the  residue  would  be  greatly  injured ;  and  therefore 
prayed  the  said  court  that  he  might  be  authorized  to  sell  the 
whole  of  the  said  real  estate,  as  by  the  same  petition,  on  the  files 
of  the  said  court  remaining,  more  fully  appears ;  and  whereas  due 
notice  having  been  thereupon  given  to  all  persons,  the  said  court 
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by  their  order,  did  authorize  and  empower  the  said  R.  S.  to  sell, 
and  make  and  execute  deeds  to  convey,  the  whole  of  the  real  es- 
tate of  the  said  B.  S.  before  described,  after  publishing  notifica- 
tions of  the  time  and  place  of  sale,  three  weeks  sucessively  in 

the Gazette,  and  posting  up  like  notifications,  thirty  days 

before  the  sale,  and  taking  the  oath,  and  giving  bond  to  the 
Judge  of  Probate,  which  the  law  directs ;  and  whereas  the  said 
R.  S.  having  observed  the  requisitions  aforesaid,  sold  the  premises, 
at  public  vendue  on,  &c.  to  J.  O.  and  W.  W.  who  bid  the  most 
therefor  at  the  said  sale  ;  Now  know  ye,  that  pursuant  to  the  au- 
thority aforesaid,  and  in  consideration  of  the  sum  of (which 

was  the  highest  sum  bid  at  said  sale  for  the  real  estate  hereinbefore 
described)  paid  by  the  said  J.  O.  and  W.  W.,  the  receipt  whereof 
is  hereby  acknowledged,  I,  the  said  R.  S.,  do  hereby  grant,  d6C. 
to  the  said  J.  O.  and  W.  W.,  their  heirs  and  assigns,  all  the  be- 
fore described  real  estate,  with  the  appurtenances,  &c.  To  have 
and  to  hold  the  same  to  the  said  J.  O.  and  W.  W.,  their  heirs  and 
assigns,  to  their  sole  use  and  behoof  forever. 

And  I,  the  said  R.  S.,  for  myself,  my  heirs,  executors  and  ad- 
ministrators, do  hereby  covenant  with  the  said  J.  O.  and  W.  W. 
their  heirs  and  assigns,  that  I  have  full  power  and  lawful  authority 
to  convey  the  same  as  aforesaid  ;  that  in  conducting  and  manag- 
ing the  said  sale,  I  have  in  all  things  complied  with,  and  observ- 
ed all  the  directions  and  requisitions  of  law  ]  and  that  I  will,  and 
my  heirs,  executors  and  administrators  shall  warrant  and  defend 
the  aforegranted  premises  to  the  said  J.  O.  and  W.  W.  their  heirs 
and  assigns,  against  the  lawful  claims  of  all  persons  claiming  or 
to  claim,  by,  from,  or  under  the  said  B.  S.,  or  me  the  said  R.  S., 
but  against  no  other  persons  whatsoever.     In  witness,  &c. 


13.  —  A  deed  by  an  administrator,  of  land  which  his  intestate 

had  bound  himself  by  deed  to  coiivey. 

To  all  people  to  whom,  &c.  A.  B.  of ,  administrator  of 

the  goods  and  estate  which  were  of  C.  D.,  late  of deceased, 

sends  greeting. 

Whereas,  (here  recite  the  agreement  of  the  intestate  to  convey, 
and  that  the  admdnistrator  had  obtained  license,  Sfc.)  Now  know 
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ye,  that  by  virtue  of  the  authority  and  license  aforesaid,  and  in 
order  to  fulfil  and  perform  all  things  in  the  above  mentioned  con- 
tract or  agreement,  on  the  part  of  the  said  A.  B.  to  be  performed, 

in  consideration  of  the  sum  of to  me  paid  by  the  said  C.  D., 

the  receipt,  &c.,  and  in  consideration  that  the  said  C.  D.  hathr 
performed  and  fulfilled  all  things  in  the  above  recited  contract  or. 
agreement,  on  his  part  to  be  performed  and  fulfilled,  I,  the  said 
A.  B.,  do  hereby  grant,  &c.  to  the  said  C.  D.  his  heirs  and 
assigns  forever,  the  said,  &c.  with  the  appurtenances ;  to  have 
and  to  hold  the  same  to  the  sc^id  C.  D.  his  heirs  and  assigns,  to 
his  and  their  use  forever,  &c. 

NOTE. 

If  the  widow  releases  her  dower,  let  her  and  the  administrator  ac- 
knowledge the  deed,  which  must  be  recorded,  like  other  deeds,  in  the 
county  where  the  land  lies. 


14.  —  A  deed  given  by  executors  under  an  authority  in  a  will, 

MSS. 

To  all  persons  to  whom  these  presents  shall  come,  we,  A.  B., 
CD.  and  E.  F.,  of ,  executors  of  the  last  will  and  testa- 
ment, of  G.  H.,  late  of ,  deceased,  send  greeting.     Whereas 

the  said  G.  H.  to  enable  his  executors  to  make  an  equal  division 
of  his  estate  according  to  his  said  will,  did  therein  and  thereby 
authorize  them  to  make  sale  of,  and  convey  all  his  real  estate, 
either  at  public  or  private  sale  as  to  them  should  seem  meet,  and 
to  make  good  and  sufficient  deeds  of  bargain  and  sale  thereof,  to 
the  purchasers  and  their  heirs  and  assigns,  and  in  and  by  the 
said  will  did  appoint  us  the  said  A.  B.,  C  D.,  and  E.  F.  exe- 
cutors thereof :  — 

Now  know  ye,  that  by  virtue  of  the  power  and  authority  afore- 
said *and  of  every  other  power  us  hereunto  enablingj  and  in  con- 
sideration of  the  sum  of to  us  paid  by  K.  L.  and  M.  N. 

of ,  the  receipt  whereof  we  do  hereby  acknowledge,  do 

hereby  grant,  bargain,  sell  and  convey  to  the  said  K.  L.  and  M.  N. 
their  heirs  and  assigns  forever,  a  certain  parcel  of  land,  situate. 
&c.  To  have  and  to  hold  the  granted  premises  to  the  said  K.  L. 
and  M.  N.  their  heirs  and  assigns^  as  tenants  in  common  and  not 

*  These  words  are  inserted  to  aid  any  misrecital  which  may  have  taken  place. 
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as  joint  tenants.  And  we,  the  said  A.  B.,  C.  D.,  and  E.  P. 
for  ourselves,  our  heirs,  executors,  and  administrators,  covenant 
with  the  said  K.  L.  and  M.  N.  their  heirs  and  assigns  as  ^fore* 
said,  that  the  said  G.  H.  died  seized  of  the  granted  premises,"^ 
that  they  are  free  from  all  incumbrances  done  or  suffered  by  us  or 
either  of  us  ;  and  that  we  will,  and  our  heirs,  executors,  and  ad- 
ministrators shall,  warrant  and  defend  the  same  to  the  said  K. 
L.  and  M.  N.  their  respective  heirs  and  assigns,  against  the  law- 
ful claims  and  demands  of  all  persons  claiming  by,  from,  or 
under  the  said  G.  H.,  or  us,  or  either  of  us.     In  witness,  &c. 


15.  —  A  deed  by  guardian  of  minors.     MSS. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of ,  gen- 
tleman, as  I  am  guardian  of  0.  D.  and  E.  F.,  minors  under  the 
age  of  twenty-one  years,  by  virtue  of  the  power  and  authority 
granted  me  in  my  said  capacity,  by  the  Supreme  Judicial  Court, 

holden  at on ,  in  consideration  of  the  sum  of , 

to  me  paid  by  G.  H.^of ,  the  receipt  whereof  I  do  hereby 

acknowledge,  being  the  highest  sum  bid  for  the,  &c.  hereinafter 
described,  at  a  public  vendue  legally  had  and  notified,  do  grant, 
bargain,  sell,  and  convey,  unto  the  said  G.  H.  his  heirs  and  as- 
signs, a  certain  messuage,  d&c,  situate,  d6C.,  bounded,  d&c,  and 
all  the  privileges  and  appurtenances,  to  the  same  in  anywise 
appertaining  and  belonging  :  To  have  and  to  hold  the  granted 
premises,  to  him  the  said  G.  H.  his  heirs  and  assigns,  to  his  and 
their  use  and  behoof  forever.  And  I,  the  said  A.  B.  for  myself, 
my  executors,  and  administrators,  do  covenant  with  the  said  G. 
H.,  his  heirs  and  assigns,  f  that  the  said  minors,  at  the  time  of 
executing  this  deed,  are  seized  in  fee  of  the  granted  premises  ; 
that  in  making  the  said  sale  I  have  in  all  things  observed  the 
rules  and  directions  of  the  law,  and  that  I  will,  and  my  heirs  shall, 
warrant  and  defend  the  granted  premises  to  the  said  G.  H. 
against  the  lawful  claims  and  demands  of  the  said  minors,  and 
their  heirs,  and  all  persons  claiming  the  same  by,  from,  or  under 
them,  or  either  of  them.     In  testimony,  &c. 

*  The  covenants  of  warranty  and  against  incumbrances,  should  be  general, 
where  the  executor  is  also  an  heir  or  residuary  legatee. 

t  Quaere  of  this  covenant. 
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NOTE. 

There  are  three  cases  in  which  guardians  of  minors  and  persons 
non  compos,  may  be  authorized  to  sell  the  estate  of  their  wards.  1. 
They  may  be  authorized  to  soil  such  part  as  shall  be  necessary  for 
their  support,  legal  expenses  and  taxes.  2.  Where  a  partial  sale 
would  be  injurious,  they  may  be  authorized  to  sell  the  whole,  or 
such  part  as  would  be  most  for  their  benefit.  3.  Where  a  sale  is 
not  necessary  for  any  of  the  purposes  first  mentioned,  if  it  is  for  the 
benefit  of  the  wards,  that  their  estate  should  be  sold,  and  the  pro- 
ceeds secured  on  interest,  the  co^rt  may  authorize  some  suitable  per- 
son to  sell  and  convey  such  estate.  If  a  minor  or  person  non  compos 
is  interested  in  real  estate,  and  has  no  guardian,  his  friends  may  repre- 
sent the  fact  to  the  Supreme  Judicial  Court  by  petition,  and  they  will 
appoint  some  suitable  person  for  the  purpose  of  selling  it. 

The  deed  above,  mutatis  mutandis^  will  answer  all  these  occasions. 


16.  —  A  deed  in  the  nature  of  a  feoffment  to  uses.     MSS. 

Know  all  men  by  these  presents,  that  I,  A.   B.  of ,  in 

consideration  of,  &c.  to  me  in  hand  paid  by  C.  D.  of ,  E. 

F.  of ,  and  G.  H.  of ,  the  receipt,  &c.,  and  also  in 

consideration  of  a  bond  given  me  in  the  penal  sum  of by 

the  said  C.  D.,  conditioned  for  my  support  and  maintenance,  as  in 
said  bond  is  expressed,  and  for  (1)  divers  other  good  and  valuable 
considerations  me  hereunto  moving,  do  hereby  grant,  &c.  unto  the 
said  C.  D.  in  the  manner  and  to  the  uses  hereinafter  mentioned, 
all  that,  &c. :  To  have  and  to  hold  to  the  said  C.  D.  his  heirs 
and  assigns,  to  and  for  the  uses  following,  viz.,  to  the  use  of  me 
the  said  A.  B.  during  my  natural  life,  and  from  and  after  my  de- 
cease, or  other  determination  of  said  estate,  to  the  use  of  said  E. 
F.,  during  her  natural  life,  and  from  and  after  her  decease,  or 
other  determination  of  her  estate,  to  the  use  of  said  C.  D.  and 
6.  H.  and  their  heirs  and  assigns,  as  tenants  in  common  forever, 
and  to  no  other  uses  whatsoever.  And  I  do  hereby  covenant 
with  the  said  C.  D.  his  heirs  and  assigns,  that  I  will  warrant  and 
defend  the  premises  unto  him  and  them^in  manner  before  men- 
tioned, against  the  lawful  claims  of  all  persons  claiming  by, 
from,  or  under  me.     In  testimony,  d6c. 

(1)  This  expression  admits  of  parol  evidence  to  show  it  has  some  meaning.     1 
Johns.  Ch.  K.  370. 
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17.  —  Another  deed  in  the  nature  of  a  feoffment  to  uses,  made 
by  a  husband  and  wife,  of  the  wife^s  estate. 

Eno\i''  all,  &c.  that  A.  B.  of ,  and  M.  his  wife,  in  con- 
sideration of  a  marriage  heretofore  solemnized  between  them,  and 
for  the  settling  of  the  lands  of  the  said  Mary  in  the  manner  here- 
inafter mentioned,  and  in  consideration  of  one  dollar,  paid  them 

by  M.  N.  of ,  by  these  presents  do  give,  &c.  to  him  the  said 

M.  N.  all  her  fourth  part  of  the  whole  estate  whereof  her  late 
father,  C.  Z.  deceased,' died  seized,  and  that  did  of  right  belong 
to  him,  and  more  particularly  a  certain,  &c.  &c.  To  have^and 
to  hold  all  and  singular  the  aforegranted  premises  with  the  appur- 
tenances thereof,  together  with  the  reversion  and  reversions,  re- 
mainder and  remainders  thereof  unto  thp  said  M.  N.  and  his  heirs, 
to  and  for  the  use  and  behoof  of  the  said  A.  B.  and  M.  his  said 
wife,  and  their  heirs  and  assigns  forever,  and  to  and  for  no  other 
use  or  purpose  whatsoever.     In  witness,  &c. 

NOTE.  —  (See  Appointments,  ante,) 


18.  —  A  deed  to  lead  the  uses  of  a  recovery,    MSS. 

This  indenture  of  three  parts,   made  on  this day  of 

— ,  between  S.  R.  P.  of of  the  first  part,  J.  S.  of , 


of  the  second  part,  and  W.  W.  of of  the  third  part,  wit- 

nesseth,  that  the  said  F.,  for  the  purpose  of  barring  all  estates  tail 
and  reversions  thereon,  of  and  in  the  lands  and  tenements  with 
their  appurtenances,  hereinafter  mentioned,  and  of  acquiring  to 
himself  a  clear  fee  simple  therein,  and  in  consideration  of,  &c. 
paid  to  him  by  the  said  S.  the  receipt,  &c.  doth  hereby,  &c.  unto 
the  said  S.  his  heirs  and  assigns,  all  the  messuage,  &.c.  situate,  d&c. 
being  the  same  messusige,  &c.*  which  was  devised  in  fee  tail  in 
remainder,  to  the  said  F.  by  E.  R.  of,  &c.  &c.  by  her  last  will 
aud  testament,  dated,  &;c.  To  have  and  to  hold  the  same  and 
the  privileges  and  appurtenances  thereof,  to  the  said  S.  his  heirs 
and  assigns,  to  his  and  their  use  forever ;  to  the  intent  and  end 
that  the  said  S.  may  become  tenant  of  the  freehold,  of  the  prem- 
ises conveyed  to  him  as  aforesaid,  so  that  a  good  and  perfect  com- 
mon recovery,  with  double  voucher,  according  to  the  course  of 
common  recoveries,  may  be  thereof  had  and  suffered,  as  herein- 
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after  mentioned.  To  which  end  and  purpose  it  is  hereby  agreed 
and  declared  that  it  shall  and  may  be  lawful  to  and  for  the  said 
W.  W.,  to  prosecute  out  of  the  clerk's  oJEce  of  the  county  of 
,  one  or  more  writ  or  writs  of  entry  in  due  form  of  law,  re- 
turnable to  said  court  at  any  term  thereof,  by  which  said  writ  or 
writs,  the  said  W.  W.  shall  demand  the  premises  above  conveyed 
to  the  said  S.,  against  the  said  S.,  by  such  names  and  descriptions 
to  ascertain  the  same,  as  shall  be  thought  fit  in  that  behalf;  to 
which  said  writ  or  writs  of  entry  sur  disseizin,  the  said  S.  shall 
appear  either  in  person  or  by  attorney,  and  vouch  to  warranty  the 
said*F.  who  shall  also  appear  either  in  person  or  by  attorney,  and 
enter  into  warranty,  and  vouch  over  to  warranty  the  common 
vouchee  of  said  court  of  C.  who  shall  likewise  appear  and  plead, 
and  after  imparlance,  shall  depart  in  contempt  of  the  court  and 
make  default,  and  that  all  and  every  other  act  and  thing  shall  be 
done  and  executed,  so  that  a  good  and  perfect  common  recovery 
may  be  had,  perfected  and  suffered,  of  the  premises  above  con-' 

veyed  to  said  S.,  sometime  before  the  end  of term  of  said 

court,  next  ensuing  the  date  of  these  presents.  And  it  is  hereby 
further  declared  and  agreed,  by  and  between  the  parties  to  these 
presents,  and  the  true  intent  and  meaning  of  them  and  of  these 
presents  are,  that  the  said  common  recovery,  and  all  other  com- 
mon recoveries  to  be  had  and  suffered  of  the  premises  above  con- 
veyed  to  said  S.,  or  any  part  thereof,  by  and  between  the  par- 
ties to  these  presents,  shall,  when  suffered  and  perfected,  enure 
And  be  adjudged  to  enure,  to  the  use  and  behoof  of  the  said  F. 
and  his  heirs  and  assigns  forever,  and  to. and  for  no  other  pur- 
pose, intent,  or  use  whatsoever.     In  witness,  &c. 


r 

19.  — A  deed  of  a  moiety  of  a  patent  right. 

Know  all  men,  &c.    that  I,  A.  B.  of ,  in  consideration  of 

,  paid  me   by  C.  D.  the  receipt,  ifcc.   do  by  these  pre- 


sents for  myself,  my  executors,  and  administrators,  grant,  d6c.  to 
him,  the  said  CD.  his  executors,  administrators,  and  assigns, 
one  moiety  of  a  certain  patent  right,  which  hath  been  granted 
and  secured  to  me  for  the  term  of  fourteen  years  from,  &c.  by 
a  patent  under  the  seals  of  the  U.  S.  A.  executed  pursuant  to 
the  laws  thereof  and  bearing  date aforesaid,  and  also  one 
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moiety  of  all  right,  interest,  and  profit  which  may  accrue  from 
the  same  patent,  in  the  same  manner,  and  as  fully  to  all  intents 
and  purposes  whatsoever,  as  if  the  said  C.  D.  had  been  named 
in  the  same  patent  as  joint  patentee  with  me,  tlie  said  A.  B.  and 
the  same  new  and  useful  invention  had  been  granted  and  secured 
to  us,  our  executors,  administrate^  and  assigns,  jointly  and  by 
the  same  patent  And  I,  the  said  A.  B.,  do  for  myself,  &c.  cove- 
nant and  agree  with  the  said  C.  D.  his  executors,  ^c,  that  I 
have  full  power  and  authority,  to  convey  the  above  premises  to 
him  the  said  C.  D.  his,  &c.  for  the  purposes  aforesaid  ;  and  that 
he  the  said  C.  D.  his,  &c.  shall  lawfully  have  and  enjoy  the 
same  against  the  lawful  claims  of  all  persons.    In  witness,  &,c. 


20.  —  A  deed  of  an  estate  tail  in  trust  for  the  wife  and  for 

various  purposes.     MSS. 

An  indenture  made,  d6C.  between  A.  B.  of,  &,c.  &c.  and  C.  D. 
of,  d6C.  &c. 

Whereas  the  said  A.  B.  is  lawfully  seized  and  possessed  in 
fee  tail  male,  of  and  in  the  lands  and  tenements  following,  with 
their  appurtenances,  to  wit,  (&c.  &c.)  and  whereas  the  said  A. 
B.  for  divers  good  causes  and  considerations,  and  for  the  several 
intents  and  purposes  hereinafter  expressed,  has  concluded  to  give, 
grant,  sell  and  convey  in  fee  simple  the  befope  described  premises : 
Now  this  indenture  witnesseth,  tliat  he,  the  said  A.  B.,  for  and  in 
consideration  of  the  marriage  had  and  solemnized  between  him  and 
E.  his  wife,  and  of  the  love  and  affection  which  he  bears  to  her 
and  to  his  sisters  hereinafter  named,  and  for  and  in  consideration  of 
two  dollars  paid  him  by  the  said  C.  D.,  the  receipt,  d6C.  for  the 
payment  of  his  just  debts,  and  for  the  other  good  considerations  in 
this  deed  expressed  and  contained,  by  these  presents  doth  give, 
grant,  sell,  and  convey  the  aforesaid  lands,  &c.  &c.  and  every 
part  and  parcel  thereof,  to  him,  the  said  C.  D.,  his  heirs  and  as- 
signs, upon  the  trusts,  and  to  the  uses,  intents,  and  purposes  here- 
inafter expressed,  limited  and  declared. 

To  have  and  to  hold  the  same  granted  and  conveyed  premi- 
ses, and  each  and  every  parcel  thereof  to  him  the  said  C.  D. 
his  heirs  and  assigns,  to  his  and  their  use,  upon  trust  and  confi- 
dence, nevertheless,  to  receive  the  rents  and  profits  thereof  (he 

34 


262  DEEDS. 

at  the  execution  hereof  being  in  possession)  for  a  term  not  ex- 
ceeding one  year  from  this  date,  and  with  the  same  rents  and 
profits,  and  by  the  sale  of  so  much  of  said  lands  as  he  may  find 
sufficient  and  necessary  to  pay  the  just  debts,  which  the  said  A. 
B.  owes,  suid  immediately  after  the  same  debts  shall  be  paid, 
which  shall  be  within  the  saick  year,  then  to  permit  the  said  A. 
B.  and  E.  his  wife,  to  receive  the  rents  and  profits  of  the  said 
lands,  &,c.  for  their  lives  to  their  use,  and  in  case  the  said  A. 
B.  shall  die  without  issue  in  the  lifetime  of  the  said  E.  his  wife, 
then  to  convey  the  said  lands,  &c.,  to  her»  for  life,  immediately 
after  the  death  of  the  said  A.  B.,  and  the  payment  of  said  debts 
as  aforesaid,  and  to  said  sisters  in  remainder,  to  hold  to  her,  and 
to  her  use  for  life,  and  to  G.  H.  and  I.  H.  sisters  of  the  said 
A.  B.,  in  fee  simple  and  remainder,  to  their  use,  the  said  sisters 
to  be  tenants  in  common  in  equal  parts,  but  if  the  said  A.  B. 
shall  have  a  child  or  children  born  of  his  said  wife,  then  instead 
of  the  conveyance  aforesaid  to  sisters,  the  said  C.  D.  or  his  heirs 
to  convey  the  same  lands,  &c«  to  the  said  E.  for  her  life  as  afore- 
said and  remainder  to  her  or  their  use ,-  and  if  more  than  one 
child,  to  them  equally  and  as  tenants  in  common,  but  if  the  said 
A.  B.  shall  happen  to  survive  his  said  wife,  (which  is  an  improb- 
able event)  then  the  said  C«  D.  or  his  heirs,  shall  convey  the 
premises  to  such  person  or  persons,  in  suoh  manner,  and  to  be 
holden  in  such  form  as  the  said  A.  B.  shall  direct  by  his  will  or 
otherwise. 

(The  covenant  of  the  trustee.) 
And  the  said  C.  D.,  on  his  part,  accepting  the  trust  aforesaid, 
doth  for  himself,  his  executors,  administrators  and  assigns,  cove- 
nant, grant,  &c.  to  and  with  the  said  A.  B.  and  E.  his  wife, 
and  to  and  with  all  and  every  person  and  persons  before  named, 
interested  or  to  be  interested  as  aforesaid,  and  each  of  them, 
their  and  each  of  their  representatives  as  the  case  may  require, 
faithfully  to  perform  and  fulfil  the  trust  aforesaid,  and  every  part 
thereof  according  to  the  true  intent  and  meaning  of  these  presents. 
In  witness,  &;c. 
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21 .  —  Conveyance  in  trust  of  a  moiety  of  an  estate  tail,  to  be 

void  on  a  certain  event     MSS. 

This  indenture  made,  &c.  between  A.  B.  of and  C.  D. 

of witnesseth,  that  the  said  A.  B.  for  and  in  consideration 

of  the  love  and  affection  which  Jie  hath  for  his  nephew  B.  B., 
and  in  further  consideration  of  five  dollars  paid  by  the  said  C.  D., 
the  receipt,  &c.  by  these  presents  doth,  &c.  to  the  said  C.  D.  by 
force  of  the  law  in  such  cases  specially  made  and  provided,  one 
undivided  moiety  of  the  following  lands  and  tenements  with 
their  appurtenances,  (&c.  &c.)  To  have  and  to  hold  the  same 
undivided  moiety  of  the  premises  herein  before  described,  to  him, 
the  said  C.  D.  his  heirs  and  assigns,  upon  trust  and  confidence 
nevertheless,  to  receive  the  rents  and  profits  of  the  same  moiety 
or  half  part,  sold  and  conveyed  to  him  as  aforesaid,  and  yearly, 
and  every  year,  to  apply  them  to  the  use  and  benefit  of  the  said 
B.  B.  during  his  minority,  and  until  he  shall  have  arrived  at  the 
age  of  twenty-one  years,  and  when,  and  immediately  after  he 
shall  have  arrived  at  that  age  of  twenty-one  years,  then  to  hold 
the  same  moiety  to  his  use,  and  to  be  conveyed  and  assured  to 
him  in  fee  simple,  in  such  manner  and  form  as  the  said  B.  B.  or 
bis  counsel,  learned  in  the  law,  shall  advise  and  direct. 

Provided,  however,  and  this  deed  and  conveyance,  and  the  es- 
tates hereby  created,  are  upon  this  condition,  (1)  that  if  the  said 
B.  B.  shall  die  before  he  shall  arrive  at  the  age  of  twenty-one 
years,  then  the  same  deed,  conveyance  and  estate  shall  be  wholly 
void,  and  the  said  C.  D.  or  his  heirs  or  assigns,  as  the  case  may 
require,  shall  assure  the  said  moiety  to  the  said  A.  B.  or  his  heirs, 
in  such  manner  and  form  as  he  or  they  shall  advise  and  direct, 
against  any  claims  thereto  of  the  said  C.  D.  his  heirs  or  assigns. 

(The  covenant  of  the  trustee,) 

And  the  said  C.  D.  on  his  part  accepting  the  said  trust,  doth  for 
himself,  his  heirs,  executors,  administrators  and  assigns,  covenant, 
grant,  &.c.  to  and  with  the  said  A.  B.  and  the  said  B.  B.,  and  to 
and  with  all  and  every  person  and  persons  interested  or  to  be  in- 

(1^  Precedent  conditions  must  be  literally  performed,  and  a  court  of  equity  will 
not  relieve  from  the  consequences  of  such  conditions  unperformed.  Pophatn  t. 
Bampjield,  1  Yem.  83 ;  Harvey  y.  Aston^  1  Atk.  361 ;  Seott  v.  Tyler,  2  Bro.  C.  C. 
431;  4  Kent's  Com.  125. 
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terested  in  said  moiety,  by  virtue  of  this  deed  and  conveyance, 
and  each  of  them,  their  and  each  of  their  representatives,  as  the 
case  may  require,  faithfully  to  perform  and  fulfil  the  trust  afore- 
said, and  every  part  thereof,  and  to  make  the  assurances  aforesaid, 
according  to  the  true  intent  and  meaning  of  these  presents.  And 
I,  H.,  wife  of  the  said  A.  B ,  in  consideration  of  the  premises, 
and  of  one  dollar  paid  me  by  the  said  C.  D.,  do  release  and  re- 
linquish all  my  right  and  title  to  dower  in  the  moiety  aforesaid, 
hereby  granted.     In  witness,  &c« 


22.  —  A  deed  to  two  as  joint  tetianiSf  in  trust  for  a  corporation. 

MSS. 

Know  all  men,  &c.  that  I,  A.  B.  of ,  in  consideration  of 

,  to  me  paid  by  A.  Z.  and  B.  Y.  both  of ,  the  receipt, 


&c.,  and  for  divers  other,  &c.,  do  grant,  &,c.  to  the  said  A.  Z. 
and  B.  Y.  and  their  heirs  and  assigns,  and  the  survivor  of  them, 
and  his  heirs  and  assigns,  the  following  real  estate,  situate,  4*c.  and 
all  the  privileges,  &c.  excepting  and  reserving  to  myself,  my  heirs 
and  assigns,  a  way,  not  less  than  two  rods  wide,  from  the  road  to 
my  land  adjoining  the  granted  premises :  To  have  and  to  hold  the 
granted  premises,  subject  to  the  reservation  and  exception  afore- 
said, to  the  said  A.  Z.  and  B.  Y.  and  their  heirs  and  assigns,  and 
to  the  survivor  of  them  and  his  heirs  and  assigns  forever,  as  joint 
tenants  and  not  as  tenants  in  common,  (to  the  use,  &c.)  upon  the 
special  trust  and  confidence,  and  for  no  other  purpose  whatsoever ; 
that  is  to  say,  that  the  said  A.  Z.  and  B.  Y.  their  heirs  and  assigns, 
and  the  survivor  of  them,  and  his  heirs  and  assigns,  shall  and  will, 
from  henceforth,  permit  the  inhabitants  of  that  part  of  the  town  of 

called ,and  all  other  persons,  to  occupy  the  said  land 

herein  before  granted,  as  a  burying  ground  forever,  and  therein 
to  inter  their  relations  or  friends  ;  the  said  inhabitants,  and  such 
other  persons  keeping  always  the ground  inclosed  with  a  de- 
cent fence  at  their  own  expense.  And  I  do  hereby,  for  myself, 
&c.  covenant  and  grant  to  and  with  the  said  A.  Z.  and  B.  Y., 
d6C.  that  they,  &c.  shall  from  henceforth  an4  forever,  quietly  and 
peaceably,  have  and  hold  the  said  premises,  in  trust  and  con- 
fidence as  aforesaid,  with  the  exception  and  reservation  aforesaid, 
without  any  lawful  hindrance  from  me  or  my  heirs. 
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NOTE. 

Where  land  is  conveyed  in  trust  for  the  benefit  of  parishioners,  it 
is  usual  to  convey  to  divers  of  them  by  deed  and  by  name,  and  when 
tbey  are  reduced  to  a  small  number  in  whom  the  estate  vests  by  survi- 
vorship, they  ought  to  convey  to  a  multitude  of  others  on  the  same 
trusts.    2  Wood's  Conv.  276. 


23.  —  A  deed  to  trustees^  for  the  use  of  an  unincorporated  sod" 
etiff  to  prevent  the  dower  of  the  wives  of  the  trustees.     MSS. 

This  indenture,  made  and  agreed  on  this day  of by 

and   between  J.  P.  of  N.  in Esq.,  and  M.  his  wife,  of  the 

first  part,  W.  R.,  D.  R.,  and  J.  W.  all  of of  the  second 

part,  and  J.  O.  and  S.  T.  both  of ,  of  the  third  part,  wit- 

nesseth. 

Whereas  by  a  certain  deed,  dated  the day  of ,  A. 

D. ,  the  said  J.  P.,  J.  W.,  W.  R.,  D.  R..  J.  O.,  and  S.  T., 

with  others  their  associates,  who  executed  the  same  deed,  did  as- 
sociate together,  and  form  themselves  into  a  voluntary  society  or 
company,  by  the  name  of ,  for  the  purpose  of  making  insur- 
ance upon  vessels,  freight,  money,  goods  and  effects,  upon  money 
lent  at  bottomry  and  respondentia,  and  on  mansion  houses  and 
other  buildings,  and  on  goods  and  property  contained  therein ;  and 
did,  on  and  by  the  same  deed,  organize  the  government  of  the 
said  society,  and  intrust  the  regulation  and  management  of  the 
stock  and  concerns  thereof,  from  time  to  time,  to  thirteen  directors, 
one  of  whom  was  to  be  elected  president  of  the  said  company ; 
all  which  will  appear  by  reference  to  the  same  deed :  And  whereas 
the  said  J.  P.  for  the  use  and  benefit  of  the  said  company,  pur- 
chased certain  lands  and  tenements,  situate  in  N.  aforesaid,  as  fol- 
lows, (viz.  &c.)  And  whereas  the  said  J.  P.  and  M.  his  wife, 
and  the  said  company,  are  mutually  desirous  that  the  same  lands 
and  tenements  should  be  conveyed  to  and  for  the  sole  benefit  of 
the  said  company  forever,  to  be  managed,  occupied,  held,  and 
sold  by  the  said  company  to  their  own  use,  as  far  as  by  law  may  be, 
in  as  ample  a  manner  as  the  same  might  be  by  the  same  company, 
by  an  act  of  incorporation ;  and  to  effect  these  purposes  it  is  deemed 
proper  by  the  said  company,  that  the  same  lands  and  tenements 
should  be  conveyed  to  the  said  W.  B.,  D.  R.  and  J.  W.  in  man- 
ner hereinafter  mentioned :  Now  this  indenture  witnesseth,  that 
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the  said  J.  P.  and  M.  his  wife,  for  and  in  consideration  of  the  sum 

of ,  to  them  in  hand  paid  by  the  said  company,  and  of  the 

further  sum  of ,  to  tbem  in  hand  paid  by  the  said  W.  R.,  D. 

R.,  J.  W.,  and  the  said  J.  O.  and  S.  'T.,  the  receipt  of  which 
sums  is  hereby  acknowledged,  do  hereby  grant,  sell  and  convey, 
unto  the  said  W.  B.,  D.  R.,  and  J.  W.,  in  manner  hereinafter 
mentioned,  and  to  their  heirs  and  assigns,  the  lands  and  tenements 
aforedescribed,  and  all  the  privileges  and  appurtenances  thereof: 
To  have  and  to  hold  the  same  to  the  said  W.  R.,  D.  R.,  and  J. 
W.,  their  heirs  and  assigns  and  the  heirs  and  assigns  of  the  sur- 
vivor of  them,  for  the  uses  and  trusts  hereinafter  mentioned.  And 
the  said  J.  P.  and  M.  his  wife,  do  hereby  covenant  with  the  said 
W.  R.,  D.  R.,  and  J.  W.  that  they  shall  have,  hold  and  enjoy 
the  premises,  free  from  all  hindrance,  claim,  or  demand  of  them, 
the  said  J.  P.,  and  M.  his  wife,  and  any  persons  claiming  by, 
from,  or  under  them,  but  against  no  other  persons  wliatsoever ; 
and  it  is  hereby  declared  and  agreed,  that  the  said  W.  R.,  D.  R., 
and  J.  W.  their  heirs  and  assigns,  and  the  heirs  and  assigns  of  the 
survivor  of  them,  shall  have  and  hold  the  lands  and  tenements 
aforesaid,  to  such  uses,  and  subject  to  such  limitations,  and 
charged  and  chargeable  in  such  manner,  and  subject  to  such  pow- 
ers of  revocation  and  new  appointment,  as  the  president  of  the 
said  company  for  the  time  being,  by  order  of  the  said  company 
or  of  the  directors  thereof,  from  time  to  time,  by  any  deeds  or  in- 
struments in  writing,  sealed,  executed  and  delivered  by  him,  shall 
direct,  limit,  or  appoint :  And  in  default  of  such  direction,  limita- 
tion and  appointment,  subject  to  such  uses,  trusts  and  interests,  as 
shall  have  been  created,  limited,  or  appointed  by  the  president  of 
the  said  company  by  order  as  aforesaid,  then  to  the  use  of  the 
said  W.  R.,  D.  R.,  and  J.  W.,  for  and  during  the  term  of  their 
natural  lives,  and  the  life  of  the  survivor  of  them,  upon  trust  how- 
ever, and  to  the  intent,  to  allow  the  said  company  to  use,  occupy, 
and  enjoy  and  take,  the  rents  and  profits  of  the  lands  and  tene- 
ments aforesaid,  and  to  erect  any  building  or  buildings  thereon,  to 
be  used,  occupied  and  enjoyed,  and  rented  by  the  said  company. 
And  from  and  after  the  determination  of  that  estate,  by  any  means 
in  the  lifetime  of  the  said  D.  R.,  W.  R.,  and  J.  W.,  or  of  the 
survivor  of  them ;  to  the  use  of  the  said  J.  O.  and  S.  T.  their 
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heirs  and  assigns,  during  the  natural  lives  of  the  said  D.  R.,  W. 
R.,  and  J.  W.,  and  the  survivor  of  them,  upon  trust  for  the  sole 
benefit  of  the  said  company  in  manner  as  last  before  mentioned, 
and  to  the  intent  that  the  wives  of  the  said  W.  R.,  D.  R.,  and 
J.  W.  may  not  be  entitled  to  dower  therein.  And  from  and  after 
the  determination  of  the  estate  hereby  limited,  dec,  to  the  use  of 
the  said  J.  O.  and  S.  T.,  then  to  the  use  of  the  said  W.  R.,  D. 
R.,  and  J.  W.  their  heirs  and  assigns,  and  the  heirs  and  assigns  of 
the  survivor  of  them,  and  to  no  other  use  whatsoever ;  but  never- 
theless, upon  trust  for  the  sole  benefit  of  the  said  company,  to  per* 
mit  the  said  company  to  use,  possess,  and  build  upon  the  same 
lands  and  tenements,  in  any  manner  the  said  company  may  deem 
meet :  And  upon  this  further  trust,  to  make,  execute,  deliver  and 
acknowledge,  at  the  expense  of  the  said  company,  any  deed  or 
deeds,  instrument  or  instruments,  whereby  to  grant,  transfer  and 
convey,  unto  such  person  or  persons  as  the  said  company,  or  the 
directors  thereof  shall,  at  any  time,  and  from  time  to  time,  direct, 
appoint  and  by  written  vote  order,  the  whole,  or  any  part  of  the 
lands  and  tenements  aforesaid,  upon  such  trusts  and  purposes,  and 
charged  and  chargeable  in  such  manner,  and  subject  to  such  pow- 
ers of  revocation  and  new  appointment,  as  the  said  company  or 
the  directors  thereof,  may  and  shall,  by  written  vote,  direct,  ap- 
point, and  order.  And  the  said  W.  R.,  D.  R.,  and  J.  W.,  for 
themselves,  their  heirs,  executors,  administrators  and  assigns,  do 
hereby  covenant  with  the  said  J.  P.  and  M.  his  wife,  party  of  the 
first  part,  and  their  executors,  administrators  and  assigns,  and  do 
likewise  covenant  with  the  said  J.  O.  and  S.  T.  party  of  the  third 
part,  and  their  executors,  administrators  and  assigns,  to  wit,  with 
each  of  the  said  parties  severally,  as  follows,  (viz.)  that  they,  and 
the  survivor  of  them,  his  heirs  and  assigns,  shall  and  will  well  and 
faithfully,  perform  and  execute,  all  and  singular  the  trusts,  con- 
fidences, and  authorities  in  this  indenture,  by  them  respectively  to 
be  performed  and  executed,  and  shall  and  will,  obey  and  execute, 
from  time  to  time,  all  the  written  votes,  orders,  and  directions  of 
the  same  company,  or  of  the  directors  thereof,  touching  the  lands 
and  tenements  aforesaid,  and  the  sale,  disposal,  occupancy  and 
management  thereof,  which  they  may  be  respectively  required 
to  perform  and  execute  j  so  that  the  same  may  lawfully  be  done, 
and  be  done  at  the  sole  expense  of  the  said  company. 
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NOTE. 

(Vide  post,  note  to  lease  and  release.)      Fearne's  Contingent  Re- 
mainders, 509,  note,  (4th  edition.)  Butler's  note  to  Coke  Lit.  379,  b. 


24.  —  A  quitclaim  deed. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of Esquire, 

in  consideration  of  the  sum  of to  me  paid  by  0.  D.  of , 

gentleman,  the  receipt  whereof  I  do  hereby  acknowledge,  do  re* 
mise,  release,  and  forever  quitclaim  unto  the  said  C.  D.  his  heirs 
and  assigns,  a  certain  messuage  now  in  the  seizin  and  possession 
of  the  said  C.  D.  situate,  &c.  To  have  and  to  hold  the  aforesaid 
premises,  with  all  the  privileges  and  appurtenances,  to  the  said 
messuage,  &c.  belonging  or  appertaining,  unto  the  said  C.  D.  his 
heirs  and  assigns,  to  his  and  their  sole  use  forever ;  so  that  neither 
I,  the  said  A.  B.  nor  my  heirs,  nor  any  person  or  persons  claiming 
under  me  or  them,  ( 1 )  shall  at  any  time  hereafter,  by  any  way 
or  means,  have,  claim,  or  demand  any  right  or  title  to  the  afore- 
said premises  or  appurtenances,  or  to  any  part  or  parcel  thereof 
forever.     In  testimony,  &c. 


25.  —  A  deed  of  confirmation.* 

Know  all  men  by  these  presents,  that  1,  A.  B.  &c.  in  consid- 
eration, &c.  do  by  these  presents  grant,  ratify  and  confirm,  &c. 
unto  C.  D.,  &c.  all  the  estate  which  I  have  in  one  messuage 
with  the  appurtenances  in  D.,  &c.  to  have  and  to  hold  unto 
him  the  said  C.  D.,  and  his  heirs  forever,  &c. 


'  FORMAL     ATTESTATION     OF    DEEDS    UNDER    VARIOUS    CIRCUMSTANCES. 

1. —  Where  there  are  interlineations^  or  erasures^  Sfc, 

Signed,  sealed  and  delivered  by  the  within  named  (oi  above 

named)  A.  B.,  the  words  " "  having  been  previously  in- 

tei'lined  in  the  sixth  and  seventh  lines  of  the  first  page,  in  the 
presence  of  G.  H.  of  D.  Esquire, 

J.  K.  of  L.  Merchant. 


(1)  A  covenant  in  a  deed  to  warrant  against  all  persons  claiming  under  the 
grantor,  does  not  estop  the  grantor  to  set  up  a  title  subsequently  acquired.  Corn- 
stock  V.  Smith,  13  Pick.  116. 

♦  This  is  good  without  any  consideration  expressed.    Lilly's  Pr.  Conv,  41. 
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Or  thus  ;  Signed,  sealed  and  delivered  by  the  above  named  A. 
B.,  (four  words  being  erased  on  the  third  page,)  in  the  presence 
of,  &c. 

Or  thus  ;  Signed,  sealed  and  delivered  by  the  above  named  A. 
B.,  (the  name  E.  J.  being  previously  written  over  an  erasure  on 
the  second  page)  in  the  presence,  &c. 

2.  -~  AUestatian  of  the  execution  of  a  deed  by  a  blind  person. 

Memorandum.  Th^  above  written  instrument  was  signed, 
sealed  and  delivered  by  the  above  named  A.  B.  and  he  being 
blind,  the  same  was  first  carefully  and  deliberately  read  over  to 
him,  in  the  presence  of  ns. 

3.  —  Attestation  of  the  execution  of  a  deed,  by  a  person  deaf 

and  dumb. 

Memorandum.  The  above  written  instrument  was  signed, 
sealed  and  delivered  by  the  above  named  A.  B.,  who  being  deaf 
and  dumb,  but  capable  of  reading,  the  same  was  first  read  over 
by  him,  and  he  seemed  perfectly  to  understand  the  same,  in  the 
presence  of  us,  &c. 

4.  —  Attestation  of  the  execution  of  a  deed  by  an  illiterate  person. 

Memorandum.  The  above  written  instrument  was  signed, 
sealed  and  delivered  by  the  within  named  A.  B.,  the  same  being 
'previously  read  over  to  him  in  the  presence  of,  &c. 

6.  —  Attestation  of  a  deed  executed  under  a  power  of  attorney. 

Signed,  sealed  and  delivered  by  the  within  named  A.  B.  as  the 
attorney  of  the  within  named  C.  D.,  in  the  presence  of,  &c. 

6.  —  Attestation  of  a  deed,  executed  by  one  of  the  parties  in  his 
own  right,  and  as  the  attorney  of  another. 

Signed,  sealed  and  delivered  by  the  above  named  A.  B.  with 
his  own  name  and  as  his  own  act  and  deed,  and  afterwards,  as 
the  attorney,  and  with  the  name,  and  as  the  act  and  deed  of  the 
above  named  C.  D.  by  virtue  of  the  authority  given  to  him  the 
said  A.  B.  for  that  purpose,  by  the  indenture  of  assignment  from 
the  said  C.  D.  to  him  the  said  A.  B.  and  which  is  above  recited, 
in  the  presence  of,  &c. 

35 
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NOTE. 

It  seems  a  married  woman  cannot  execute  a  deed  by  attorney. 

Where  a  deed  is  executed  by  attorney,  it  may  sometimes  be  well  for 
the  principal  to  indorse  his  approbation  of  the  act  of  his  attorney,  on 
the  back  of  the  deed.  This  will  at  least  afford  conclusive  proof  that 
the  principal  was  alive  when  the  deed  was  executed.  The  approbation 
may  be  indorsed  thus :  — 

"  1  hereby  declare  my  approbation  of  the  within  written  instrument, 
in  testimony  that  I  was  living  at  the  time  of  the  date  and  execution 
thereof,  and  that  the  same  was  executed  by  the  within  named  6.  H.  as 
my  attorney,  by  virtue  of  a  power  of  attorney  from  me  for  that  pur- 
pose.    Witness  my  hand,"  &c. 

7.  —  Attestation  of  deeds  executed  by  corporations. 

The  charter  of  the  corporation  must  be  followed  in  every  particular, 
both  in  taking  and  granting  by  deed.  The  head  of  the  corporation, 
or  the  person  or  persons  having  the  official  management  of  its  affairs, 
should  afHx  the  seal  of  the  corporation  and  subscribe  their  own  names, 
and  should  then  acknowledge  the  instrument  to  be  the  deed  of  the 
corporation ;  the  following,  modified  according  to  special  circumstances, 
it  is  believed,  will  generally  answer :  — 

**  In  witness  whereof  the  President,  Directors  and  Company  of 

Have  hereunto  set  their  corporate  seal  by  the  hands  of  their 

President  and  Directors,  and  the  President  and  Directors  have 

hereunto  subscribed  their  names  this day  of ,  &c.  &c. 

"A.  B.,  President, 
"  C.  D.,  E.  F.,  G.  H.,  Directors.'' 
For  the  acknowledgment,  see  under  certificates  of  acknowledg- 
ment. I 
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1.  —  A  deed  of  covenant  by  a  son  to  maintain  his  mother,  or^ 
in  case  she  shall  choose  to  live  from  him^  to  pay  her  an 
annuity  ;  in  consideration  of  a  sum,  in  gross  paid  to  him  by 
a  third  person. 

An  indenture,  made,  &c.  between  A.  A.  of of  the  one 

part,  and  B.  B.  of of  the  other  part.     Whereas  the  said 

B.  B.  hath  of  his  own  freewill,  and  for  the  love  and  affection  that 
he  hath  and  beareth  unto  the  said  A.  A.  and  C.  A.  his  moth- 
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er,  and  for  their  better  maintenaQce  and  support,  promised  and 
agreed  forthwith  to  advance  and  pay  unto  the  said  A.  A.  the  sum 

of upon  the  terms  and  agreements  hereinafter  mentioned,  to 

be  paid,  done  and  performed  on  the  part  of  the  said  A.  A.  his 
heirs,  executors,  or  administrators;  Now  this  indenture  witnesseth, 
that  for  and  in  consideration  of  the  said  sum,  to  the  said  A.  A. 
paid  by  the  said  B.  B.,  the  receipt  whereof  he  the  said  A.  A. 
doth  hereby  acknowledge,  he  the  said  A.  A.  doth  hereby  for 
himself,  his  heirs,  executors  and  administrators,  covenant,  pro- 
mise and  agree,  to  and  with  the  said  B.  B.  his  executors  and 
administrators,  in  manner  and  form  following,  (that  is  to  say,) 
that  he  the  said  A.  A.  his  heirs,  executors  or  administrators,  shall 
and  will,  at  his  and  their  own  proper  costs  and  charges,  during  so 
long  time  as  the  said  C.  A.  shall  think  fit  to  live  with  the  said  A. 
A.  his  heirs,  executors  or  administrators,  allow  and  provide  for  the 
said  C.  A.  suitable  and  convenient  diet,  lodging,  washing  and 
other  necessaries  of  all  sorts  ;  and  in  case  of  her  removal  or  living 
apart  from  him  and  them,  shall  and  will,  during  all  such  times  as 
she  shall  so  live  apart,  pay  or  cause  to  be  paid  unto  the  said  C. 

A*  the  yearly  sum  of ,  by  four  equal  quarterly  payments, 

for  and  towards  her  support  and  maintenance  ;  the  first  payment 
thereof  to  begin  and  be  made  at  the  end  of  three  calendar  months 
next  after  such  removal  or  living  apart,  to  the  end  and  intent  that 
the  said  C.  A.  may  by  the  ways  and  means  aforesaid,  be  suitably 
and  regularly  supported,  maintained  and  provided  for,  at  all  times 
during  her  natural  life.     In  witness,  &c. 


2.  —  A  vendor  of  land  covenants  to  indemnify  the  purchaser 
from  dower  of  the  wife  of  a  former  vendor  of  the  same  land. 

To  all  persons  to  whom  these  presents  shall  come,  C.  C.  of 

sendeth  greeting.      Whereas  A.  A.  of did  by  deed 

bearing  date,  d&c,  for  the  consideration  therein  mentioned,  grant, 
&c.  unto  and  to  the  use  of  the  said  C.  C.  his  heirs  and  assigns, 
divers  lands  and  hereditaments  with  their  appurtenances,  in  the 
said  deed  more  particularly  described,  which  said  lands  and  hered- 
itaments are  subject  to  the  dower  of  B.  A.  wife  of  the  said  A. 
A :  And  whereas  the  said  C.  G.  hath  by  his  deed,  bearing  even 
date  herewith,  for  the  consideration  therein  mentioned,  conveyed 
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all  the  said  several  lands  and  hereditaments  (among  others)  unto 

E.  D.  of his  heirs  and  assigns  forever :  Now  know  ye,  that 

the  said  C.  C,  in  consideration  of  the  premises,  doth  hereby  for 
himself,  his  heirs,  executors  and  administrators,  covenant,  &c.  to 
and  with  the  said  E.  E.  his  heirs  and  assigns,  that  he  the  said  C. 
C,  his,  &c.,  shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  save,  defend,  keep  harmless  and  indemnified  the^  said 
E.  E.  his,  &c.  and  assigns,  and  the  said  lands,  and  premises,  so 
conveyed  by  the  said  A.  A.  as  aforesaid,  and  every  part  thereof, 
of,  from  and  against  the  dower,  and  right  and  title  of  dower  of 
the  said  B.  A.  wife  of  the  said  A.  A.  in,  to,  or  out  of  the  same 
lands  and  premises,  or  any  part  or  parcel  thereof,  and  against  all 
actions,  damages  and  expenses,  which  the  said  E.  E.,  his,  &c. 
and  assigns,  or  any  of  them,  shall  or  may,  at  any  time  hereafter, 
sustain,  by  reason,  or  on  account  of  such  dower,  or  right  or  title 
of  dower  of  the  said  B.  A.     In  witness,  &c. 


3.  —  A  deed  of  covetiant  to  stand  seized. 

This  indenture,  made  between  J,  L.  of ,  and  C.  D.,  &c. 

witnesseth,  that  for  the  settling  and  establishing  of  all  the  messuages 
&c.  hereinafter  mentioned,  to  remain  and  continue  in  the  blood  of 
the  said  J.  L.,  in  such  manner  and  sort,  as  hereinafter  is  limited 
and  expressed,  and  for  and  in  consideration  of  the  natural  love 
and  affection,  which  he  beareth  unto  those  to  whom  the  estates 
are  hereinafter  limited,  and  for  the  advancement  of  E.  his  son,  and 
others  of  his  blood  hereinafter  mentioned,  he,  the  said  J.  L.  doth 
hereby  for  himself  and  his  heirs,  covenant,  grant,  and  agree,  to 
and  with  the  said  C.  and  D.  and  their  heirs,  that  the  said  J.  L. 
and  his  heirs,  shall  and  will,  from  henceforth,  stand  and  continue 
seized  of  and  in  all  that  messuage,  &c.,  together  with  all  and  sin- 
gular the  appurtenances  and  premises  thereunto  belonging,  to  and 
for  the  uses,  intents  and  purposes  hereinafter  limited  ,-  (that  is  to 
say)  for  the  use  and  behoof  of  the  said  J.  L.,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any  man- 
ner of  waste ;  and  after  his  decease,  then  to  and  for  the  use  and 
behoof  of  the  first  son  of  the  said  E.  lawfully  to  be  begotten,  an  d 
to  the  use  and  behoof  of  the  heirs  male  of  the  body  of  such  first 
son,  and  for  default  of  such  issue,  (so  put  in  the  uses,)  ^e. 
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4.  —  A  concise  deed  of  covenants  to  stand  seized  to  the  use  of 
the  covenantor  and  his  wife^  ^c,  with  powers  of  revocation 
and  new  appointment.    MSS. 

This  indenture,  made  between  A.  B.  of and  C*  D.  of 

,  witnessetb,  that  the  said  A.  B.  for  and  in  consideration  of 

the  love  and  afflection  which  he  beareth  towards  T.  his  wife,  and 
in  consideration  of  his  natural  love  and  affection  to  those  others 
unto  whom  the  estates  hereinafter  mentioned,  are  limited,  doth 
hereby  for  himself  and  his  heirs,  covenant,  grant  and  agree,  to  and 
with  the  said  C  D.  and  his  heirs,  that  he,  the  said  A.  B.  and  his 
heirs,  shall  and  will,  from  henceforth,  stand  and  continue  seized  of 
and  in  all  that  messuage,  situate,  &c.  with  the  appurtenances,  to 
and  for  the  uses,  intents  and  purposes  hereinafter  limited ;  that  is 
to  say,  to  the  use  and  behoof  of  the  said  A.  B.  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any  man- 
ner of  waste  ;  and  after  his  decease,  then  to  and  for  the  use  of  the 
said  T.  for  and  during  the  term  of  her  natural  life,  without  im- 
peachment of  waste ;  and  after  her  decease  and  the  decease  of 
the  said  A.  B.,  to  and  for  the  use  and  behoof  of  such  child  or 
children  of  the  said  A.  B.  and  T.,  between  them  begotten  and  to 
be  begotten,  as  shall  then  be  living,  and  the  heirs  of  such  child  or 
children.  Provided  always,  and  it  is  hereby  agreed  by  and  be- 
tween the  parties  to  these  presents,  that  it  shall  and  may  be  law- 
ful for  the  said  A.  B.  at  any  time  or  times  hereafter,  as  often  as 
he  shall  think  fit,  by  deed  or  writing  under  his  hand  and  seal,  at- 
tested in  the  presence  of  two  or  more  credible  witnesses,  or  by 
his  last  will  in  writing  duly  made  and  subscribed,  to  revoke,  alter, 
and  change  all  and  every  or  any  of  the  uses  and  estates  herein- 
before limited  and  contained,  except  the  use  and  estate  herein 
limited  to  the  said  T.,  and  by  such  deed  or  deeds,  or  will,  to 
limit  any  new  or  other  uses,  estate  or  estates,  of  and  in  the 
premises  or  any  part  thereof,  except  as  before  excepted,  to  any 
one  or  more  of  such  children  as  aforesaid,  in  such  manner  and 
proportion  as  he  shall  think  fit,  any  thing  hereinbefore  contained 
to  the  contrary  notwithstanding.     In  witness,  ^^c. 

(Acknowledged  and  recorded.) 
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NOTES. 

Covenants  to  stand  seized,  before  the  statute  of  enrollments,  were 
made  as  well  in  consideration  of  money,  as  of  blood  or  marriage. 
In  England,  since  that  statute,  if  a  covenant  to  stand  seized  be  made 
for  money,  it  is  a  bargain  and  sale  within  it,  and  must  be  enrolled. 
The  statute  of  enrollments  was  never  in  force  in  this  State,  and  cove* 
nants  to  stand  seized  may  be  made  here  as  well  in  consideration  of 
money,  &c.  as  of  blood  or  marriage.  In  New  York  this  is  recog- 
nized. 1  Johns.  Ca.  91.  (1)  The  same  rules  with  regard  to  acknowl- 
edgment, recording,  &c.  apply  to  this  conveyance  as  to  the  common 
deed  with  warranty. 

As  respects  the  consideration,  uses  by  this  conveyance,  in  consid- 
eration of  love  and  affection,  may  well  be  raised  in  favor  of  a  wife, 
son,  daughter,  mother,  brother,  cousin,  an  intended  wife,  a  son's  or 
brother's,  or  cousin's  wife,  a  daughter's  husband,  6zc,  or  any  near  re- 
lations of  the  blood  of  the  covenantor ;  or  in  consideration  of  mar- 
riage, may  be  raised  in  favor  of  any  one  married  to  one  of  the  blood 
of  the  covenantor,  or  any  one  intending  to  be  married  to  a  cousin  of 
the  covenantor,  if  the  marriage  takes  place.  7  Bac.  Abr.  97,  98. 
Sand,  on  Uses,  435,  436.     Com.  Dig.  Covenant,  G.  3. 

But  it  cannot  be  raised  for  a  mere  trustee  of  some  of  the  family  con- 
nexions.    4  Kent's  Com.  p.  493,  and  cases  cited  there. 

But  no  uses  can  be  raised  by  a  covenant  to  stand  seized  in  consid- 
eration of  friendship,  long  acquaintance,  &c.  or  in  consideration  of  love 
and  affection  to  an  illegitimate  child,  or  in  consideration  of  taking  a  sur- 
name.    7  Bac.  Abr.  98,  99. 

A  use  by  this  conveyance  may  be  raised  for  any  valuable  consid- 
eration sufficient  to  raise  a  use  at  common  law  in  a  bargain  and  sale. 
See  Sand,  on  Uses,  438.  But  no  use  can  be  raised  by  a  covenant  to 
stand  seized  in  consideration  that  the  covenantee  should  out  of  the  profits 
pay  the  debts  of  the  covenantor.     Ibid. 

A  use  cannot  arise  to  a  person  who  is  a  stranger  to  the  considera- 
tion. Therefore  if  a  man  covenants  to  stand  seized  to  the  use  of  him- 
self, for  life,  remainders  over  to  his  relations,  with  a  power  for  the  ten- 
ant for  life  to  make  leases,  this  power  is  void  in  its  creation.  Com. 
Dig.  G,  3.  This  however  may  well  be  effected  by  lease  and  release. 
Sand,  on  Uses,  438. 

If  a  man  covenants  to  stand  seized  to  the  use  of  his  son  and  a 
stranger,  the  whole  use  vests  in  the  son.  3  Bac.  Abr.  91.  Sand,  on 
Uses,  447. 

In  England,  if  a  man  in  consideration  of  money,  and  also  of  mar- 
riage, covenants  to  stand  seized,  and  the  marriage  never  takes  effect, 
the  use  will  never  vest,  though  the  money  be  paid.  Sand,  on  Uses, 
437.  This  probably  would  not  be  the  case  in  this  State,  for  in  Eng- 
land no  use  could  arise  on  the  money,  for  want  of  enrollment,  but 
enrollment  not  being  required  in  this  State,  a  use  might  well  arise  on 
such  a  consideration.     Ideo  quaere. 

(1)  Since  the  statute  of  uses  was  abolished  in  Now  York,  this  species  of  con- 
veyance must  have  gone  with  it.    It  might  operate  there  however  as  a  grant. 
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EXCHANGES. 


1.  —  -4  deed  of  exchange  (l)  of  lands  in  fee. 

This  indenture,  &c.  between  E.  M.  of of  the  one  part, 

and  J.  P.  of of  the  other  part,  witnesseth,  that  the  said  E. 

M.  doth  give  and  grant  unto  the  said  J.  P.  all  that  close  of  lands, 
called  or  known  by  the  name  of  B.,  &c.,  with  all  and  every  of 
its  appurtenances,  situate  in  W.  for  and  in  exchange*  of  and 
for  all  the  lands,  tenements  and  hereditaments  of  the  said  J.  P. 

called  or  known  by  the  name  of in  W.  aforesaid.     To  have 

and^to  hold  the  said  close,  &c.,  to  the  said  J.  P.  his  heirs  and 
assigns  forever,  for  and  in  exchange  of  and  for  the  said  lands, 

tenements  and  hereditaments,  called in  W.  aforesaid,  with 

the  appurtenances:  And  the  said  E.  M.  doth  covenant,  &c. 
(against  incufnbra?ices)  and  the  said  J.  P.  likewise  on  his  part, 
doth  give  and  grant,  unto  the  said  E.  M.  his  heirs  and  assigns,  all 
those  lands,  tenements,  and  hereditaments  aforesaid,  with  the  ap- 
purtenances, commonly  called  or  known  by  the  name  of  , 
situate  in  W.  aforesaid,  for  and  in  exchange  of  and  for  all  that 
close,  &c.  To  have  and  to  hold  the  said  lands,  tenements,  heredi- 
taments, &c.  to  the  said  E.  M.  his  heirs  and  assigns  forever,  for 
and  in  exchange  of  and  for  the  said  close  of  land,  called  B.,  &c. 
And  the  said  J.  P.  doth  covenant,  &c.  (against  incumbrances^ 
^c.)  In  witness,  &c. 


2.  —  A  proviso  for  a  re-entry  in  case  either  party  is  evicted^  in 

an  exchange  for  years. 

Provided  always  nevertheless,  and  these  presents  are  upon  this 
condition,  and  it  is  the  true  intent  and  meaning  of  the  parties  here- 
unto, that  if  it  shall  happen  that  either  of  the  said  parties  to  these 
presents,  their  executors,  administrators  or  assigns,  shall  at  any 

n)  An  agreement  for  the  exchange  of  lands,  is  witliin  the  Statute  of  Frauds, 
ana  must  be  in  writing,    liice  t.  Peett  15  Johns.  R.  603. 

♦  An  express  covenant  for  further  assurance  and  a  proviso  of  re-entry  in  case  of 
eTiction,  is  sometimes  inserted  in  England. 
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time  hereafter,  during  the  said  respective  terms  above  granted,  by 
color  or  means  of  any  former  or  other  conveyance,  or  otherwise 
howsoever,  be  ousted  or  evicted  of  and  from  the  possession  of 
either  of  the  said  messuages  or  tenements,  and  other  the  premises, 
so  respectively  granted  in  exchange  as  aforesaid,  or  any  part 
thereof,  then  and  in  any  such  case  these  presents  shall  be  utterly 
void  and  of  none  effect,  and  thenceforth  it  shall  and  may  be 
lawful  to  and  for  the  party  or  parties  so  ousted  or  evicted,  into 
his  or  their  said  former  messuage  or  tenement,  and  premises,  with 
all  and  singular  the  appurtenances,  to  re-enter,  and  the  same  to 
have  again,  re-possess  and  enjoy,  as  of  his  and  their  former  estate 
or  estates,  any  thing  herein  contained  to  the  contrary  notwith- 
standing.   In  witness,  6cc. 

NOTES. 

'^  An  exchange  is  a  mutual  grant  of  equal  interests,  the  one  in  con* 
sideration  of  the  other.''^  2  Black.  Com.  323.  The  quality  of  the  es* 
tates  exchanged  must  be  equal  in  interest  though  not  necessarily  in  value. 
As  a  fee  simple  for  a  fee  simple  ;  a  lease  for  twenty  years  for  a  lease  for 
twenty  years.  A  life  estate  cannot  be  exchanged  for  a  fee,  but  it  may 
for  an  estate  pour  autre  rie^  and  a  fee  simple  may  be  exchanged  for  a 
base  fee  or  a  fee  tail ;  and  an  estate  in  joint  tenancy  may  be  exchanged 
for  an  estate  in  common.  2  Hill.  Abr.  p.  310.  Entry  is  necessary  to 
execute  an  exchange,  and  if  both  parties  die  before  entry  by  either,  the 
exchange  is  void  by  the  common  law  ;  if  one  party  enters  and  the  other 
dies  before  entry,  the  heir  may  enter ;  and  where  the  exchange  is  made 
under  the  statute  of  uses,  entry  is  unnecessary.  Ibid,  Where  by 
statute  recording  of  a  deed  is  made  equivalent  to  entry  on  the  premises,  it 
is  supposed  that  it  would  be  applicable  to  the  doctrine  of  exchanges  and 
that  the  recording  of  the  deeds  of  exchange  would  satisfy  the  spirit  of 
the  law.  The  exchange  of  a  married  woman  is  voidable  although  her 
husband  join  in  the  deed  ;  but  her  occupation  of  the  land  aAer  her  hus- 
band^s  death  will  operate  as  a  confirmation.  The  exchange  of  an  in- 
fant is  only  voidable,  and  he  may  likewise  confirm  the  exchange  by 
occupation  after  coming  of  age.     2  Hill.  Abr.  p.  310. 

The  word  exchange  tacitly  imports  a  condition  and  warranty ;  the  for- 
mer to  give  a  re-entry  in  case  of  eviction,  and  the  latter  voucher  and 
recompense.     4  Rep.  121,  a. 

By  an  eviction  out  of  part,  the  whole  exchange  is  defeated,  and  the 
party  so  evicted,  may  enter  again  into  his  own  land.     Ibid, 

In  an  exchange  between  A.  and  B.,  if  B.  conveys  the  land  which  he 
received  in  exchange,  and  his  assignee  is  evicted,  such  assignee  shall 
have  no  remedy  against  A.  upon  the  condition  of  warranty  in  law, 
either  by  entry  or  recovery  in  value.  But  if  A.  is  evicted  he  shall 
have  the  same  remedy  against  the  assignee,  that  he  would  have  had 
against  B.    3  Wils.  R.  483. 
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No  other  word  can  be  substituted  which  will  have  the  operationf  of 
the  word  exchange^  tior  can  it  be  supplied  by  any  circumlocution.^  Co. 
Lilt.  50,  b. 

In  making  an  exchange  here,  it  will  be  prudent  to  observe  the 
following  directions,  and  most  of  them  are  necessary  in  England. 
I.  Let  each  grant  be  made  the  consideration  of  the  other,  respec- 
tively. 2.  Let  the  word  exchange  be  introduced,  as  indicative  of  the 
intention  of  the  parties,  and  in  order  that  its  peculiar  operation  may 
be  supported,  if  possible.  But  in  addition  to  it,  insert  an  express 
covenant  of  warranty,  and  a  condition,  that  if  either  party  is  evicted 
out  of  the  whole,  or  any  part  of  the  premises  exchanged,  the  exchange 
shall  be  void,  and  the  person  evicted  have  a  ri^ht  to  re-enter  on  the 
lands,  which  he  has  conveyed  in  exchange.  3.  Add  covenants  against 
incumbrances,  &c.  at  the  discretion  of  the  parties,  as  usual  in  other 
deeds.  4.  Let  the  indentures,  when  executed  in  due  form,  be  acknowl* 
edged  and  recorded. 


GIFTS. 


1.  —  A  g\fi  of  land. 

This  indenture,  made  the  —  day  of ,  between  A.  B., 

&c.  of  the  one  part,  and  T.  B.,  &c.,  son  of  the  said  A.  B.,  of 
the  other  part,  wituesseth,  that  the  said  A.  B.,  for  and  in  consid* 
eration  of  the  natural  love  and  affection,  which  he  hath  unto  the 
said  T.  B.,  by  these  presents  doth  give,  grant,  alien  and  confirm 
unto  the  said  T.  B.,  his  heirs  and  assigns,  all  that  messuage  or  ten* 
ement,  situate,  &c.  together  with  the  premises  and  appurtenances 
to  the  same  belonging  or  appertaining,  and  also  all  the  right,  title 
and  interest,  of  him,  the  said  A.  B.,  in  and  to  the  said  messuage, 
&c.  and  every  part  and  parcel  thereof.  To  have  and  to  hold  the 
said  messuage,  &c,  and  all  and  singular  the  said  premises  unto  the 
said  T.  B.  his  heirs  and  assigns,  to  their  use  and  behoof  forever. 
(Add  covenants  against  incumbrances^  Sfc.  done^  Sf'c.  by  the 
donor  or  any  claiming  under  him,) 

NOTES. 

Tiie  conveyance  should  be  acknowledged  and  recorded. 

A  conveyance  either  of  land  or  goods,  made  without  a  valuable 
consideration  in  the  nature  of  an  equivalent,  will  be  set  aside  in 
favor  of  those  who  were  creditors  at  the  time  of  executing  it.     Twyne^t 

36 
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case,  3  Co.  83 ;  T^ton  v.  BassM,  Cro.  Eliz.  444 ;  Dyer,  294,  295. 
But  not  in  favor  of  subsequent  creditors.  Ibid,  And  Lord  Hard- 
wicke,  in  Townsend  v.  Wyndham^  2  Vez.  11,  says,  "If  there  be  a 
voluntary  conveyance  of  real  estate  or  chattel  interest,  by  one  not 
indebted  at  the  time,  though  he  afterwards  becomes  indebted,  if  that 
voluntary  conveyance  was  for  a  child,  and  no  particular  evidence 
or  badge  of  fraud  to  deceive  or  defraud  subsequent  creditors,  that  will 
be  good,  but  if  any  mark  of  fraud,  collusion,  or  intent  to  deceive 
subsequent  creditors  appear,  that  will  make  it  void."  See  1  Fonbl. 
on  £qu.  2^1,  267,  and  the  cases  cited,  where  the  law  on  the  subject 
is  digested. 

In  Parker  v.  Proctor  ^  ah  9  Mass.  R.  390,  the  law  as  above  stated 
by  Lord  Hardwicke,  seems  to  be  recognized  by  the  decision  of  the 
Court.     See  anie^  page  226,  n. 
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f  1.  —  A  grant  of  a  reversion  after  an  estate  of  freehold. 

To  all  persons  to  whom  these  presetits  shall  come,  A.  B.  &c. 
sendeth  greeting.  Whereas  T.  B.,  my  father,  hath  and  holdeth 
for  term  of  his  life,  a  certain  tenement  with  the  appurtenances,  sit- 
uate, &c.,  bounded  and  described,  &,c.,  the  reversion  whereof  be- 
longeth  to  me  and  my  heirs ;  Know  ye,  that  I,  the  said  A.  B.,  in 

consideration  of  the  sum  of ,  to  me  paid  by  C.  D.,  &c.,  the 

receipt,  &c*  do  by  these  presents,  give,  &c.  unto  the  said  C.  D. 
his  heirs  and  assigns,  the  reversion  or  remainder  of  the  said  tene- 
ment with  the  appurtenances,  when  it  shall  happen,  after  the  de- 
cease of  my  said  father.  To  have  and  to  hold  the  said  reversion 
or  remainder  when  it  shall  happen,  to  the  said  C.  D.  his  heirs  and 
assigns,  to  his  and  their  use  forever. 

And  I,  the  said  A.  B.  for  myself,  my  heirs,  executors  and  ad- 
ministrators, do  covenant  with  the  said  C.  D.  his  heirs  and  assigns, 
that  I  am  lawfully  seized  in  fee  of  the  reversion  and  remainder  of 
the  said  tenement  immediately  from  and  after  the  decease  of  the 
said  A.  B. ;  that  the  said  reversion  and  remainder  now  is,  and  the 
said  tenement  and  appurtenances  immediately  from  and  after  the 
death  of  the  said  T.  B.,  shall  be  free  from  all  manner  of  incum- 
brances ;  that  1  have  good  right  to  sell  and  convey  the  said  rever- 
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sion  or  remainder  to  the  said  C.  D.  as  aforesaid  ;  and  that  after 
the  decease  of  the  said  T.  B.  I  will,  and  my  heirs,  executors  and 
administrators  shall,  warrant  and  defend  the  said  tenement  and 
appurtenances  to  the  said  C  D.  his  heirs  and  assigns,  forever, 
against  the  lawful  demands  of  all  persons.    In  witness,  &c. 


t2.  —  A  grant  of  a  reversion  after  a  lease  for  years. 

To  all  persons  to  whom  these  presents  shall  come,  A.  B.,  &c. 
sendeth  greeting. 

Whereas  the  said  A.  B.  by  indenture,  bearing  date  the 

day  of last  past,  for  the  consideration  of        ■  in  the  said 

indenture  contained,  did  demise,  &c.,  (follow  the  words  of  the 
lease)  to  C.  W.,  &c.  all  those  parcels  of  land,  situate,  &c. ;  to 
hold  the  said  lands  unto  the  said  G.  W.  his,  &c.,  from  the  deliirery 

of  the  said  in  part  recited  indenture,  until  the  first  day  of , 

now  next  ensuing  the  date  hereof,  as  by  the  said  indenture,  refer- 
ence being  thereunto  had,  will  more  at  large  appear :  Now  know 

ye,  that  I,  the  said  A.  R,  in  consideration  of dollars,  to  me 

paid  by  C.  D.,  &c.,  the  receipt,  &>c.  do  hereby  gi^e,  grant,  &c. 
unto  the  said  C.  D.  his  heirs  and  assigns,  the  reversion  of  all  and 
every  the  said  parcels  of  land,  with  their  and  every  of  their  ap- 
purtenances, so  demised  to  the  said  C.  W.  as  afocpsaid ;  to  have 
and  to  hold  the  said  reversion  of  the  said  parcels  of  land  unto  the 
said  C.  D.  his  heirs  and  assigns,  to  his  and  their  use  and  behoof 
forever.  And  I,  the  said  A.  B.  for  myself,  my  heirs,  executors 
and  administrators,  do  covenant  with  the  said  C.  D.  his  heirs  and 
assigns,  that  I  am  lawfully  seized  in  fee  of  the  above  described 
parcels  of  land ;  that  they  are  free  from  all  incumbrances,  the 
above  recited  lease  to  the  said  C  W.  excepted ;  that  I  have  good 
right  to  sell  and  convey  the  said  reversion  to  the  said  C.  D.  as 
aforesaid,  and  that,  after  the  expiration  of  the  said  lease,  I  will, 
and  my  heirs,  executors  and  administrators  shall,  warrant  and 
defend  the  said  parcels  of  land  to  the  said  G.  D.  his  heirs  and 
assigns,  against  the  lawful  demands  of  all  persons.     In  witness. 


f  3.  —  A  grant  by  tenant  for  life. 
Know  all  men  by  these  presents,  that  I,  A.  B.  of ,  in 
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consideration  of  the  sum  of to  me  paid  by  C.  D.  of , 

the  receipt  whereof,  &c,  do  hereby  give,  grant,  d&c.  unto  the  said 
C.  D.  his  heirs  and  assigns,  (or  his  executors^  administrators  and 
assigns,)  all  that  piece  or  parcel,  ^.c.  with  the  privileges  and  ap- 
purtenances, &c.,  and  all  the  right,  title  and  interest,  whatsoever, 
of  me  the  said  A.  B.  in  and  to  the  same,  and  every  part  and  par- 
cel thereof.  To  have  and  to  hold  the  premises  hereby  granted, 
with  their  and  every  of  their  appurtenances,  unto  the  said  C.  D., 
d&c.  (as  before)  to  his  and  their  use  for  and  during  the  natural  life 
of  me,  the  said  A.  B.  And  I,  the  said  A.  B.  for  myself,  my  heirs, 
executors,  and  administrators,  do  covenant  with  the  said  C.  D.  his, 
&c.  (as  before)  that  I  am  lawfully  seized  of  the  premises  hereby 
granted,  of  a  good,  absolute,  and  indefeasible  estate  of  freehold, 
for  and  during  the  term  of  my  natural  life ;  that  I  have  good  right 
to  grant  the  same  to  the  said  0.  D.  as  aforesaid  ;  and  that  he,  the 
said  C.  D.  his,  &c.  (as  before)  shall  or  may,  from  time  to  time, 
and  at  all  times  during  the  natural  life  of  me,  the  said  A.  B., 
quietly  hold,  possess  and  enjoy  the  same  free  from  all  incum- 
brances whatsoever,  (add  a  covenant  for  further  assurance,  if 
required.)    In  witness,  &c. 

NOTE. 

^'  A.  tenant  for  life,  renoainder  to  B.  for  life  ;  B.  purchased  A^s  estate 
for  life  ;  the  conveyance  must  not  be  to  B.  but  to  a  person  in  trust  for 
him ;  for  by  this  means,  if  he  dies  before  A.,  A.  may  dispose  of  the 
estate  during  his  life.  If  the  conveyance  were  to  B.  the  estate  would 
merge.'*     Max.  in  Con  v.  38. 

f  4  —  A  grant  of  a  pew.  ( 1 ) 

Know  all  men  by  these  presents,  that  I,  A.  B.,  d^c.  in  con- 
sideration of dollars,  to  me  paid  by  C.  D.  &c.  the  receipt, 

&>c.  do  hereby  give,  &c.  unto  the  said  C.  D.  his  heirs  and  as- 
signs, all  that  pew  or  seat  situate  and  being  in  the  body  of  the 

parish  church  of in  the  county  of abutting,  &c. 

numbered ,  with  the  appurtenances,  and  all  the  right,  title 

and  interest,  whatsoever  to  me,  the  said  A.  B.  of,  in  and  to  the 

(1)  A  contract  for  the  Bale  of  pews  in  a  house  of  public  worship,  is  within  the 
statute  of  frauds,  and  must  be  in  writing.  Freeport  t.  Bartol^  3  Greenl.  340. 
In  Massachusetts,  a  pew  by  statute  is  made  real  estate,  and  a  deed  of  the  same 
must  be  acknowledged  and  recorded.  There  is  an  exoeption  to  this  provisioQ 
made  in  favor  of  the  city  of  Boston.    See  Rev.  St.  c.  60,  )  31. 
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same.  To  have  and  to  hold  the  said  pew  or  seat  unto  the  said 
C.  D.  his  heirs  and  assigns,  to  his  and  their  use  and  behoof  for- 
ever. And  I,  the  said  A.  B.  for  myself,  my  heirs,  executors 
and  administrators,  do  hereby  covenant  and  agree  with  the  said 
C.  D.  his  heirs  and  aligns,  that  I  am  lawfully  seized  in  fee  of 
the  said  pew  or  seat,  that  I  have  good  right  to  convey  the  same 
to  the  said  C.  D.  as  aforesaid ;  that  the  said  pew  or  seat  is  free 
from  all  incumbrances ;  and  that  I  will,  and  my  heirs,  executors 
and  administrators  shall,  warrant  and  defend  the  same  to  the* 
said  C.  D.  his  heirs  and  assigns,  against  the  lawful  demands  of 
all  persons.     In  witness,  &c. 

Ofy  the  two  last  covenants  may  be  omitted  and  the  following 

substituted, 

and  that  it  shall  and  may  be  lawful  to  and  for  the  said 


C.  D.  his  heirs  and  assigns,  from  time  to  time,  and  at  all  times 
hereafter,  peaceably  and  quietly  to  have,  hold  and  enjoy  the  said 
pew  or  seat,  without  any  lawful  molestation  or  interruption  of  any 
person  or  persons,  and  free  from  all  incumbrances  and  demands 
whatsoever.    (A  covenant  for  further  assurance  may  be  added.) 

NOTES. 

A  right  in  a  pew  or  seat  is  real  estate,  (1)  and  will  go  to  the  heir  or 
devisee.     Bates  v.  Sparrell^  10  Mass.  R.  323. 

Deeds  of  pews  and  executions  extended  on  them  may  be  recorded 
by  the  clerk  of  the  town,  district,  or  plantation  wherein  the  same  are 
situated,  instead  of  the  register  of  deeds.     Stat.  Feb.  13,  1796. 

Where  a  pew  in  a  meetinghouse  recently  built,  was  liable  for  ex- 
penses incurred  in  building  the  meetinghouse  before  the  execution  of 
the  deed,  it  was  held  that  this  was  not  such  an  incumbrance  as  would 
render  the  grantor  liable  on  the  covenant  against  incumbrances.  Spring 
v.  Tongue^  9  Mass.  R.  29. 

The  freehold  right  in  a  pew,  is  an  incorporeal  right,  and  only  ex- 
tends to  the  use  of  the  pew  during  divine  service.  The  owner  can- 
not dig  a  vault  under  it,  or  erect  any  thing  over  it,  without  the  con- 
sent of  the  owners  or  trustees  of  the  church.  The  trustees  or  owners 
have  the  right  to  take  down,  rebuild,  or  remove  the  church,  without 
making  any  compensation  to  the  pewholders  for  the  temporary  inter- 
ruption, though  if  the  building  should  be  taken  down  unnecessarily,  a 
pewholder  will  be  entitled  to  indemnity  for  the  loss  of  his  pew.  3 
Kent's  Com.  p.  401,  and  cases  cited. 


(1)  It  in  made  personal  estate  in  the  city  of  Boston  by  Rev.  Stat,  of  Mass.  c* 
60,  §   81. 
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6.  —  A  deed  of  a  pew  given  by  proprietors.     MSS. 

Know  all  men  by  these   presents,  that  the  proprietors  of  the 
church in  consideration,   &c,   paid  by  0.   D.,   &c. 


do  hereby  grant,  bargain,  sell  and  convey  unto  the  said  C.  D. 
his  heirs  and  assigns,  a  certain  pew  in  the  church  aforesaid  num* 

bered •     To  have  and  to  hold  the  same  with  the  privileges 

and  appurtenances  thereof  to  the  said  C.  D.  his  heirs  and  assigns 
forever.  And  the  said  proprietors  hereby  covenant  with  the  said 
C.  D.,  his  heirs  and  assigns,  that  they  are  the  lawful  owners  of 
the  said  pew,  and  have  good  right  and  authority  to  sell  the  same 
as  aforesaid.  Provided  however,  that  this  deed  shall  not  be  bind- 
ing until  recorded  in  the  books  of church  aforesaid. 

In  testimony  whereof,  the  said   proprietors  have  caused  their 

corporate  seal  to  be  hereunto  affixed  by  their  treasurer  this 

day  of ,  A.  D. . 


6.  —  Grant  of  a  right  of  way. 

This  indenture,  made,  &c.  between  A.  B.  of,  &c.  {the  grantor) 
of  the  one  part,  and  C.  D.  of  &c.  (the  grantee)  of  the  other 

part,  witnesseth  ;  that  in  consideration  of  $ paid  to   the 

said  A.  B.  by  the  said  0.  D.,  the  receipt  whereof  is  hereby  ac- 
knowledged, the  said  A.  B.  for  himself,  his  heirs  and  assigns,  cov- 
enants and  grants,  with  and  to  the  said  C.  D.  his  heirs  and  assigns, 
that  it  shall  be  lawful  for  the  said  C.  D.  his  heirs  and  assigns,  and 
their  agents  and  servants,  and  the  tenants  and  occupiers  for  the 
time  being  of  the  messuage  and  farm  of  the  said  C.  D.,  called, 
&c.  hereinafter  mentioned,  and  all  and  every  other  persons  and 
person,  for  his  and  their  respective  benefit  and  advantage,  from 
time  to  time,  and  at  all  times,  forever  hereafter,  at  his  and  their  re- 
spective will  and  pleasure,  by  night  and  by  day,  and  for  all  pur- 
poses, to  pass  and  repass  with  horses,  carts,  wagons,  and  other 
carriages,  laden  or  unladen,  and  also  to  drive  cattle  and  other 
beasts,  through  and  over  a  certain  road  or  way  lately  formed  and 
fenced  off  by  the  said  A.  B.,  intersecting  certain  closes  or  fields, 

called,  &c.  — in  M,  in  the  county  of ,  belonging  to  him  the 

said  A.  B.  and  which  said  road  or  way  is  of  the  width  of  fourteen 
feet  or  thereabouts,  and  leads  from  the  turnpike  road  or  public 
highway,  opposite  or  adjacent  to  the  said  messuage  and  farm  of 
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the  said  C.  D.^  called,  &c.,  in  the  town  of  ,  aforesaid,  unto 
and  towards  a  certain  road  or  lane,  communicating  with  the  farm 

and  lands  of  the  said  C.  D.  called,  &c.,  in  the  town  of ,  in 

the  said  county  of,  &.c. ;  which  same  road  or  way,  the  right  or 
liberty  of  passing  over  which  is  hereby  granted,  and  the  course 
and  direction  thereof,  are  more  particularly  described  in  a  map  or 
plan  indorsed  on  these  presents ;  And  that  it  shall  be  lawful  for 
the  said  C.  D.  his  heirs  and  assigns,  to  make  and  lay  causeways, 
or  otherwise  to  repair  and  amend  the  same,  as  there  shall  be  oo* 
casion. 


Orantee  covenants  to  keep  the  way  in  repair^  Sf*c. 

And  the  said  O.  D.  for  himself,  his  heirs  and  assigns,  hereby 
covenants  with  the  said  A.  B.  his  heirs  and  assigns,  that  he,  the 
said  C.  D.,  his  heirs  and  assigns,  will,  from  time  to  time  and  at  all 
times  hereafter,  at  his  or  their  own  costs  and  expense,  repair  and 
amend,  and  keep  repaired  and  amended,  in  a  proper,  substantial 
and  workmanlike  manner,  the  said  road  or  way,  the  right  of  pass- 
ing in  and  over  which  is  hereby  granted,  and  also  the  gate  erected 
by  the  said  A.  B.  across  the  said  road,  at  the  northern  end  or  ex* 
tremity  thereof,  and  the  lock  and  fastening  belonging  thereto,  and 
will,  from  time  to  time,  and  at  all  times  hereafter,  at  the  like  cost 
and  expense  of  the  said  C.  D.  his  heirs  or  assigns,  repair  and  re^ 
new  the  quickset  hedge  and  fence  lately  planted  by  the  said  A. 
B.  on  both  sides  of  the  said  road  or  way  ;  and  also,  that  he,  the 
said  C.  D.  his  heirs  or  assigns,  and  his  and  their  agents  and  ser- 
vants, and  the  tenants  and  occupiers  for  the  time  being  of  the  said 
messuage  and  farm,  called,  &c.  using  the  said  road  or  way,  will, 
from  time  to  time,  and  at  all  times,  immediately  after  he  or  they 
shall  have  used  and  passed  through  the  said  gate,  shut  and  lock 
the  same.     In  witness.  Sec. 

JOINTURES. 


1.  —  A  jointure  settled  on  an  intended  wife.     MSS. 

This  indenture,  made,  &c.  between  L.  E.  of and  P. 

T.  of,  &c.  &c.  and  O.  E.  of widow,  of  the  other  part, 
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witoessetb,  that  the  said  L.  E.,  in  consideration  of  a  marriage  to 
be  bad  and  solemnized  between  him  and  the  said  O.  E.,  doth  for 
himself,  his  heirs  and  assigns,  covenant,  grant  and  agree  to  and 
with  the  said  P.  T.  his  heirs  and  assigns,  that  he,  the  said  L.  E. 
his  heirs  and  assigns,  shall  and  will  forever  hereafter,  stand  seized 
of  and  in  all  that  messuage,  &c.  situate,  &c.  whereof  he  is  now 
actually  and  lawfully  seized  in  fee  pimple,  to  the  uses  following, 
that  is  to  say,  to  the  use  of  the  said  L.  E.  for  and  during  the  term 
of  his  natural  life,  without  impeachment  of  waste,  and  after  his 
said  marriage  with  the  said  O.  E.,  and  after  his  decease,  to  her 
use,  so  long  as  she  shall  remain  bis  widow  and  unmarried,  without 
impeachment  of  waste,  for  her  jointure,  and  in  lieu  and  satisfac- 
tion of  her  whole  dower  in  his  estate,  and  after  bis  decease  and 
the  expiration  of  her  said  estate,  to  the  use  of  his  heirs  and  as- 
signs forever. 

And  the  said  L.  E.  in  consideration  of  the  premises  and  of  one 
dollar  paid  him,  doth  for  himself,  his  heirs,  executors  and  admin* 
istrators,  covenant  and  agree  to  and  with  the  said  P.  T.,  brother 
to  the  said  O.  E.,  his  executors  and  administrators,  that  said  mar- 
riage being  solemnized,  he,  the  said  L.  E.,  will  carefully  and  ac** 
cording  to  his  best  skill  and  judgment,  husband,  manage  and  pre- 
serve her  estate,  which  sbe  now  has,  and  which  during  the  said 
marriage  she  may  receive  by  descent,  or  the  statute  of  distributions 
from  her  relations,  and  take  and  receive  to  his  own  use,  only  tbe 
interest  and  income  thereof  during  the  said  marriage,  and  at  the 
expiration  thereof,  by  his  will  or  otherwise,  he,  the  said  L.  E.,  will 
leave  secured  to  her,  if  she  survive  him,  or  to  her  heirs,  if  he  shall 
survive  her,  all  her  said  estate,  except  the  said  interest  and  income 
thereof  during  the  said  marriage,  and  except  such  parts  of  her  said 
estate  as  shall  unavoidably  be  consumed  or  destroyed,  or  be  worn 
out  in  common  use,  or  be  lost  by  the  insolvency  of  those,  to  whom 
the  same,  or  part'thereof  may  be  lent  on  interest,  or  be  lost  by  the 
failure  of  any  public  funds  in  which  the  same  may  be  vested  ;  and 
that  the  said  O.  E.  at  any  time  in  her  lifetime,  shall  have  power, 
by  her  appointment  testamentary  to  name  the  person  or  persons, 
who  shall  be  entitled  to  have  her  said  estate  after  her  decease,  and 
that  by  virtue  thereof,  it  shall  be  lawful  for  such  person  or  persons, 
to  receive  and  hold  the  same.     And  the  said  O.  E.  in  considera- 
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tion  of  the  premises,  and  one  dollar  paid  ber  by  the  said  L.  E., 
doth  for  herself,  her  heirs,  executors  and  administrators,  covenant 
and  agree  with  him,  the  said  L.  E.,  that  the  said  messuage  so  as- 
sigaed  to  her,  shall  be  in  full  satisfaction  of  her  dower  in  his 
estate,  and  shall  bar  her  from  claiming  the  same,  if  she  shall  sur- 
vive after  the  said  marriage ;  and  further,  that  if  the  said  mar- 
riage be  had  and  she  survive^him,  she  will  not  claim  or  demand 
any  share  in  his  personal  estate  under  the  statute  of  distributions 
or  otherwise,  but  her  retaining  her  own  estate  as  aforesaid  shall 
be  a  bar  to  all  intents  and  purposes,  to  her  claiming,  or  having 
any  part  of  his  personal  estate  after  his  decease,  unless  some  part 
thereof  be  given  to  her  by  his  will,  or  some  act  of  his  done  after 
the  execution  hereof.     In  witness,  &,c. 

NOTES. 

A  jointure  to  bar  dower  in  Massachusetts,  must  be  within  the  statute, 
27  Hen.  8,  c.  10. 

And  therefore,  where  by  a  marriage  settlement  the  husband  cov* 
enanted  that  the  wife  should  have  an  annuity  out  of  his  estate,  in  con- 
sideration whereof  she  covenanted  not  to  demand  dower  in  his  es- 
tate ;  it  was  still  held  that  she  was  entitled  to  dower,  and  that  her 
covenant  did  not  operate  as  a  release  of  it  Hastings  v.  Dickinson 
4*  ux.  7  Mass.  R.  155. 

A  jointure  under  stat.  27,  Hen.  8,  chap.  10,  as  defined  by  Sir 
EdtD,  Coke^  'is  *'  a  competent  livelihood  of  freehold  for  the  wife,  of 
lands  and  tenements ;  to  take  effect,  in  profit  or  possession,  present- 
ly aAer  the  death  of  the  husband ;  for  the  life  of  the  wife  at  least.^* 
1  Inst.  36. 

In  every  case,  where  an  estate  is  limited  to  the  wife  for  her  life, 
or  for  a  greater  estate  solely  or  jointly  with  her  husband,  which  ^all 
take  effect  in  possession  or  profit  immediately  upon  the  death  of  the 
husband,  it  shall  be  a  good  jointure.     Co.  Litt  36. 

And  therefore  an  estate  to  the  wife  during  ber  widowhood  is  a  good 
jointure,  because  it  may  last  for  her  life,  if  she  chooses.  Com.  Dig. 
Dower,  (E.  3.)  Vemon^s  case,  4  Co.  3. 

In  making  a  good  jointure  these  four  requisites  must  be  punctually 
observed.  1.  The  jointure  must  take  effect  immediately  on  the  death 
of  the  husband.  2.  It  must  be  for  her  own  life  at  least,  and  not  per 
auter  vie^  or  for  any  term  of  years  or  other  smaller  estate.  3.  It 
must  be  made  to  herself,  and  no  other  in  trust  for  her.  4.  It  must 
be  made,  and  so  in  the  deed  particularly  expressed  to  be^,  in  satis- 
faction of  her  whole  dower,  and  not  of  any  particular  part  of  it.  2  Bl. 
Com.  137. 

If  a  jointure  be  made  before  marriage,  the  wife  cannot  waive  it  and 
demand  dower.     Co.  Litt.  36,  b. 

But  if  a  jointure  be  made  af)cr  nrarriage,  or  if  the  husband  make 

37 
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a  devise  in  favor  of  his  wife^,  and  express  it  to  be  in  satisfaction  of 
dower,  the  wife  shall  have  her  election,  but  cannot  take  both.  Co. 
Litt.  36,  b. 

If  an  estate  before  marriage  be  limited  to  the  wife  in  part  of  her 
jointure,  and  after  marriage,  another  for  her  whole  jointure,  she  may 
waive  the  land  conveyed  to  her  use  aAer  marriage,  and  keep  what 
was  conveyed  before  marriage,  and  have  her  dower  also  in  the  res- 
idue.    Vemon*s  case,  4  Ck).  3. 

A  trust  estate  is  a  good  equitable  jointure  in  bar  of  dowor.  Co.  Litt. 
36,  b.  note,  226. 

By  the  stat.  27  H.  8,  c.  10,  if  evicted  of  her  jointure  or  any  part 
of  it,  she  shall  be  endowed  of  other  lands  pro  tatUo.  Vemon*8  case, 
4  Co.  3.  But  she  shall  be  endowed  only  for  life,  though  evicted  in 
fee.     Ibid. 

To  make  a  good  jointure,  it  is  not  necessary  that  the  wife  should  be 
a  party  to  the  deed.     Cruisers  Dig.  Jointure. 

If  a  jointure  be  made  of  lands  before  coverture,  and  afterwards  the 
husband  and  wife  alien  those  lands  by  fine,  she  shall  not  be  endowed 
of  other  lands.  Co.  Litt.  36,  b.  Aliter  if  the  jointure  were  made  after 
marriage.     Ibid. 

It  is  settled,  that  where  a  jointure  is  limited  to  an  infant  before 
marriage,  she  cannot  waive  it  after  her  husband^s  death,  and  claim 
dower.  Cru.  Dig.  Jointure;  Drury  v.  Drury^  5  Bro.  P.  C.  570; 
M*Cartee  v.  Teller^  2  Paige's  R.  51L 


2.  —  A  deed  of  covenants  for  making  a  jointure  after  a  mar^ 

riage  had. 

This  indenture,  made,  &c.  between  B.  A.  of  the  one  part, 
and  L.  H.  and  G.  H.  of  the  other  part,  witnesseth,  that  in  con* 
sideration  of  the  love  and  affection  that  he,  the  said  B.  A.,  beareth 
to  J).  A.  his  wife,  and  in  performance  and  accomplishment  of  all 
the  contracts  and  agreements,  made  by  the  said  B.  A.  upon  the 
marriage  between  him  the  said  B.  A.  and  the  said  D.  A.  and  for 
the  assuring,  conveying,  and  making  of  a  good  and  perfect  jointure 
of  the  lands,  tenements  and  hereditaments  of  the  said  B.  A.  unto 
the  said  D.  A.,  for  and  during  the  term  of  her  natural  life,  and 
to  the  intent  the  lands,  &c.,  of  the  said  B.  A.  hereafter  men- 
tioned, may  be  sufSciently  conveyed  and  assured  to  and  for  the 
jointure  of  the  said  D. ;  he,  the  said  B.  A.  doth  covenant,  prom- 
ise and  agree  to  and  with  the  said  L.  H.  and  G.  H.  and  their 
heirs,  that  he,  the  said  B.  A.  shall  and  will,  within  the  space  of 
next  ensuing  the  date  of  these  presents,  by  good  and  suffi- 
cient conveyances  and  assiurances  in  the  law,  sufficiently  convey 
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and  assure  unto  the  said  L.  H.  and  G.  H.  and  their  heirs,  or  to 
the  survivor  of  them  and  his  heirs,  or  to  the  heir  or  heirs  of  the 
survivor  of  them,  and  the  heirs  and  assigns  of  such  heir  or  heirs 
forever,  ail  that  his  marsh  ground  or  lands,  with  the  appurtenan- 
ces, called,  &c.  lying,  &c. ;  and  that  the  said  conveyance  and 

assurance,  so  to  be  made  within  the  space  of next  ensuing 

the  date  of  these  presents,  8l)aU  remain  and  be,  and  the  said  li. 
H.  and  G.  H.  and  their  heirs,  and  the  survivor  of  them  and  his 
heirs,  immediately  from  and  after  such  conveyance  and  assurance 
80  had  and  made,  shall  stand  and  be  seized,  of  and  in  all  and 
singular  the  said  lands,  tenements,  d&c,  to  the  uses,  intents  and 
purposes  hereinafter  expressed  and  declared  ;  (that  is  to  say,)  to 
the  use  and  behoof  of  the  said  B.  A.  and  D.  A.,  for  and  during 
the  life  of  the  said  D.  A.  and  in  full  recompense  and  allowance 
of  her  dower,  and  immediately  from  and  after  the  decease  of  the 
said  D.  A.,  to  the  use  of  him  the  said  B.  A.  his  heirs  and  as- 
signs forever.     (Proviso,  power  to  make  leases,  Sfu^.) 

(A  covenant  to  stand  seized  of  premises  not  conveyed  within 

one  year,  Sfc) 

And  further,  the  said  B.  A.,  for  the  consideration  above  named, 
doth  for  him  and  his  heirs,  &c.,  covenant,  &c.,  that  if  he,  the 

said  B.  A.  shall  not  or  do  not,  within  the  space  of next 

ensuing  the  date  of  these  presents,  well  and  sufficiently  convey 
all  and  singular  the  premises,  with  their  appurtenances,  unto  the 
said  L.  H.  and  G.  H.  and  their  heirs  as  aforesaid,  or  shall  or  do 
leave  a»y  part  or  parcel  of  the  premises,  not  sufficiently  convey- 
ed unto  the  persons  aforesaid,  in  manner  and  form  aforesaid,  that 
then,  and  immediately  from  and  after  the  end  of  the  said  one  year 
next  ensuing  the  date  hereof,  as  aforesaid,  the  said  B.  A.  his 
heirs  and  assigns  shall  stand  and  be  seized  of  and  in  all  such 
and  so  much  of  the  premises,  with  the  appurtenances,  as  shall  be 
so  left,  and  not  sufficiently  conveyed  as  aforesaid,  to  such  and 
the  same  uses,  and  with  and  under  such  conditions,  and  limita- 
tions, as  before  in  these  presents  are  declared  and  expressed. 

In  witness,  &c. 
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The  English  statute  of  frauds  provides  that  all  leases,  excepting 
leases  not  exceeding  the  term  of  three  years  from  the  making  there- 
of, shall  be  in  writing  and  signed  by  the  parties,  or  their  agents  law- 
fully authorized  by  tpriling^  and  unless  this  is  done  they  have  the  ef- 
fect of  the  estates  at  will  only.  This  statute  has  formed  the  basis  of 
simitar  statutes  in  the  several  States,  and  is  undoubtedly  of  very 
great  utility.  The  tenancy  at  will  created  by  the  statute,  it  is  now 
settled  shall  be  construed  a  tenancy  from  year  to  year.  Clayton  v. 
Blakey,  8  T.  R.  3 ;  Doe  dem.  Rigge  v.  Bell,  5  T.  R.  471.  It  is 
indeed  said  that  tenancies  at  will  are  now  almost  unknown,  and  that 
all  leases  without  limit  as  to  the  period  of  holding,  create  tenancies 
from  year  to  year.  Story  on  Cont.  ^  592.  Under  this  statute  a  pa- 
rol lease  of  three  years  cannot  be  made  to  commence  in  ftUuro, 
Rawlins  v.  Turner,  Lord  Ray.  736.  But  a  lease  for  less  time,  may, 
provided  it  expire  at  the  end  of  the  three  years.  Ryley  v.  Hicks, 
Str.  651 ;  Legg  v.  Sturdwick,  2  Salk.  414.  Where  a  lease  is  made 
for  an  unlimited  time,  it  has  been  held  to  create  a  tenancy  from  year 
to  year,  ib. ;  and  where  a  lease  is  said  to  be  for  years,  without  specify- 
ing more  definitely  the  number,  it  will  be  construed  a  lease  for  two 
years  certain,  and  aAerwards  from  year  to  year.  Stromal  v.  Hicks,  2 
Salk.  413 ;  Harris  v.  Evans,  1  Wils.  262. 

Since  the  statute,  it  has  been  thought  that  the  destruction  of  the 
lease  would  carry  with  it  the  destruction  of  the  interest  acquired  un- 
der it ;  but  the  better  opinion  appears  to  be  that  the  intent  of  the 
statute  was  only  to  change  the  method  of  transfer  from  symbols  and 
words  to  writing ;  and  that  therefore  the  surrender  by  cancelation, 
which  is  but  a  sign,  is  taken  away.     See  Greenl.  on  Evid.  ^  265. 

A  lease  for  years  may  be  delivered  by  an  attorney  by  parol.  1  Co. 
Litt  348,  b.  note  213. 

A  lessee,  before  entry,  has  no  estate,  and  therefore  cannot  re- 
ceive a  confirmation,  or  release  from  the  lessor,  nor  can  he  surrender 
except  by  a  surrender  in  law.  2  Black.  Com.  324  ;  Watk.  Conv.  11. 
Yet  if  a  lease  be  made  to  two,  one  may  release  to  the  other  before 
entry.     Watk.  Conv.  12. 

But  a  lessee  before  entry,  has  an  inleresse  termini  which  he  may 
assign,  and  such  assignee  will  have  a  right  of  entry,  as  the  lessee  had. 
Bac.  Abr.  Leases. 

So  if  one  make  a  lease  for  years,  to  commence  after  the  death 
of  tenant  for  life,  or  after  the  expiration  of  a  lease  for  years  then 
in  being,  and  after  the  death  of  tenant  for  life,  for  the  expiration 
of  the  term  of  years,  a  stranger  enters  by  tort,  yet  the  lessee  of  the 
future  interest,  may  grant  over  his  term  before  or  without  entry,  and 
such  grantee  will  have  a  right  of  entry.  But  if  the  lessee  had  once 
entered  after  the  death  of  tenant  for  life,  &c.  and  had  after  been  put 
out,,  then  he  could  not.  Bac.  Abr.  Leases,  195;  Bruerton  v.  RainS' 
ford,  Cro.  Eliz.  15 ;  Saffyn's  case,  5  Co.  124. 
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Af\er  entry,  the  lessee  may  assign,  underlet,  surrender  or  devise  it,  or 
he  may  limit  it  by  way  of  trust  to  one  for  life,  and  after  his  decease  to 
another,  or  he  may  receive  a  release  of  the  reversion  from  the  lessor. 
Watk.  on  Conv.  13,  14. 

A  lease,  made  by  a  father  as  natural  guardian,  is  void.  2  Mass.  IL 
55. 

If  a  husband  makes  a  lease  of  a  wife^s  lands,  and  dies,  she  may 
affirm  or  avoid  the  lease,  as  she  finds  most  for  her  interest.  But 
if  she  accepts  rent  which  has  become  due  after  the  husband's  decease, 
tlie  lease  is  thereby  become  unavoidable.     Bac.  Abr.  Leases.  (C.) 

(1)  If  a  tenant  in  dower  or  by  the  courtesy,  make  a  lease  for  years 
reserving  rent,  and  die,  this  lease  is  absolutely  determined,  so  that  no 
acceptance  of  the  rent  by  the  heir,  or  those  in  reversion,  can  make  it 
good,  and  the  tenant  is  merely  tenant  by  sufferance,  by  his  continuance 
of  possession.     Bac.  Abr.  Leases.  (1.) 

Tenant  for  life  can  make  no  leases,  to  continue  longer  than  his  own 
life  ;  they  are  merely  void  after  his  death,  and  cannot  be  set  up,  against 
the  remainder  man,  by  his  acceptance  of  rent.  Bac.  Abr.  126.  Upon 
a  determination  of  such  lease,  by  the  death  of  tenant  for  life,  the  rent 
must  be  apportioned ;  so  of  a  lease  at  wilt  made  by  tenant  for  life« 
Max.  in  Conv.  49.  If  disseiEor  makes  a  lease  for  years,  and  disseizee 
confirms  it  and  after  re-enters,  yet  he  shall  not  avoid  the  lease.  Co.  Litt 
800 ;  Bac.  Abr.  129. 

The  heir  after  the  death  of  his  ancestor,  before  any  actual  entry,  may 
make  a  lease  for  years,  because  the  possession  was  cast  upon  him  im- 
mediately, by  the  death  of  his  ancestor,  and  none  had  possession  in  fact. 
But  if  a  stranger  first  enter  by  abatement,  then  such  lease  made  by  him 
after  will  be  void.     Bac.  Abr.  130. 

If  two  joint  tenants  are  in  fee,  and  one  makes  a  lease  for  years,  to 
begin  after  his  death,  this  is  good,  and  shall  bind  the  other,  if  he  survives. 
Go.  Litt.  163 ;  Bac.  Abr,^  131.  But  a  devise  for  years,  in  such  manner, 
would  be  void.     Ibid. 

If  two  joint  tenants  for  life  are,  and  one  makes  a  lease  for  years 
of  his  moiety,  either  to  begin  presently,  or  after  his  death,  and  dies, 
this  lease  shall  bind  the  survivor,  and  such  lessee  shall  hold  out  the  sur- 
viving joint  tenant  and  the  reversioner.  Ibid ;  3  Bac.  Abr.  695,  696 ; 
Whiilock  V.  HortoTij  Cro.  Jac.  91. 

A  joint  tenant  or  tenant  in  common,  may  make  a  lease  for  years  of 
his  part  to  his  companion.    Co.  Litt.  186,  a. 

Where  the  lessee  holds  over  after  the  determination  of  the  lease, 
the  sureties  are  no  longer  held.  But  if  the  tenant  afterwards  pays 
money  on  account  generally,  the  lessor  may  apply  it  to  the  rent  grow- 
ing due  after  the  expiration  of  the  lease,  so  as  to  hold  the  sureties  for 
former  arrearages,  if  any,  before  the  expiration  of  the  lease.  Brewer  v. 
Knapp,  1  Pick.  382. 

(1)  A  right  of  dower  cannot  be  the  subject  of  lease  until  assignment, 
Cfwide  Y.  Ingraham^  13  Pick.  83 ;  nor  can  it  be  taken  in  execution.  Goaeh  y. 
AOtinM,  14  Haas.  R.  878. 
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A.  leases  a  marbl6  quarry  on  his  land,  to  B.  for  years ;  he  aAerwards 
conveys  the  land,  ^'  reserving  the  use  of  the  quarry  until  the  expiration 
of  the  lease."  A.  and  B.  cancel  the  lease,  yet  the  reservation  continues 
in  force  until  the  expiration  of  the  term  of  years.  Famham  v.  PJcUt^  8 
Pick.  399. 


Leases  for  Life. 
] .  —  A  lecise  for  life  by  tetiant  in  dower ^  with  usual  covenants^ 

This  indenture,   made  this day  of between  A.  B. 

of,  &c.  widow,  of  the  one  part,  and  C.  D.  of,  &c.  gentlenaan,  of 
the  other  part,  witnesseth,  that  the  said  A.  B.  in  consideration  of 
the  rents  and  covenants  hereinafter  contained,  on  the  part  of  the 
said  C.  D.  to  be  paid  and  performed,  doth  hereby  demise,  lease, 
and  to  farm  let  unto  the  said  C.  D.  his  executors,  administrators 
and  assigns,  all  that  messuage,  &c.  (describe  the  premises^)  being 
the  same  which  were,  together  with  certain  other  parcels  of  real 
estate,  &c.  (according  to  circumstances)  assigned  to  the  said  A. 
B.,  as  her  dower  in  the  estate  of  her  late  husband,  E.  F.,  deceas- 
ed ;  to  have  and  to  hold  the  leased  premises,  to  him,  the  said  C. 
D.,  his,  &c.  from  the  day  of  the  date  hereof,  for  and  during  the 
natural  life  of  the  said  A.  B. ;  yielding  and  paying  therefor  the 

yearly  rent  of in  quarterly  payments,  every  year  during  the 

life  of  the  said  A.  B.;  the  first  payment  to  be  made  on  the 

day  of next ;  And  the  said  0.  D.  for  himself,  his,  &c.  doth 

hereby  covenant  with  the  said  A.  B.  her  executors,  administrators 
and  assigns,  that  he,  his,  &c.,  shall  and  will,  well  and  truly  pay  to 

the  said  A.  B.  her,  &c.  the  said  yearly  sum  of at  the  several 

times  hereinbefore  limited  for  the  payment  thereof,  during  the  con- 
tinuance of  this  lease ;  and  also,  that  he,  the  said  C.  D.,  his,  &c., 
shall  and  will,  from  time  to  time,  and  at  all  times  during  the  con- 
tinuance of  the  said  lease,  at  his  and  their  own  charges,  well  and 
sufficiently  repair,  support  and  amend,  the  demised  premises  and 
every  part  thereof,  with  all  manner  of  needful  repairs  and  amend- 
ments, as  often  as  occasion  shall  require  ;  and  that  he  will  not, 
and  his,  d&c,  shall  not,  do,  commit  or  suffer  any  waste,  upon  the 
demised  premises  during  the  said  term  ;  but  on  the  decease  of  the 
said  A.  B.,  will  and  shall,  yield  and  deliver  up  the  said  premises 
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to  the  legal  owner,  or  proprietor  thereof,  duly  repaired  and 
amended  as  aforesaid,  and  in  as  good  plight  as  they  are  now  in, 
reasonable  use  and  wear  thereof,  and  also  damage  or  destruction 
by  fire,  excepted ;  and  that  he,  the  said  C.  D.,  his,  &c.,  shall  and 
will,  pay  and  discharge  all  the  rates  and  taxes,  whether  Town, 
County,  or  State,  or  of  the  United  States,  which  shall,  from  time 
to  time,  or  at  any  time  during  the  said  lease,  be  lawfully  assessed 
or  imposed  on  the  leased  [Hremises ;  Provided  always,  nevertheless, 

that,  if  it  shall  happen,  that  the  said  rent  of ,  or  any  part 

thereof,  shall  be  in  arrear  and  unpaid,  by  the  space  of days 

next  after  the  same  shall  become  due,  respectively,  as  before  lim- 
ited for  the  payment  thereof;  or  if  the  said  premises  shall  not  be 
sufficiently  repaired  and  amended  within  four  months  after  notice 
given  to  or  left  with,  the  tenant  of  the  same  for  the  time  being,  of 
any  deficiency  or  want  of  repairs  of  the  same ;  or,  if  all  or  any 
such  rates  or  taxes  aforesaid,  which  shall  be  lawfully  assessed  on 
the  leased  premises,  shall  not  be  discharged  in  the  manner,  and  by 
the  times  respectively  limited  and  appointed  for  the  payment 
thereof;  then,  and  in  any  or  either  of  the  said  cases,  it  shall  and 
may  be  lawful  for  the  said  A.  B.,  or  her  assigns,  into  the  leased 
premises,  or  any  part  thereof,  in  the  name  of  the  whole,  to  re- enter, 
and  the  same  to  have  again,  and  enjoy,  as  in  her  first  and  former 
estate,  and  the  said  C.  D.,  his,  &c.,  and  all  other  tenants  and 
occupiers  of  the  said  premises  thereout,  and  from  thence  to  expel, 
eject  and  remove,  any  thing  hereinbefore  contained  to  the  con- 
trary notwithstanding. 

And  the  said  A.  B.  doth  hereby  covenant  and  grant,  to  and 
with  the  said  C.  D.,  his.  &c.,  that  he  and  they,  paying  the  said 
yearly  rent,  hereby  reserved,  at  the  times  hereinbefore  appointed 
for  the  payment  thereof,  and  performing  all  and  singular  the  cove- 
nants and  conditions,  herein  contained,  on  his  and  their  part  to  be 
performed  and  kept,  shall  and  lawfully  may,  peaceably  and  quietly, 
hold  and  enjoy  the  leased  premises  for  and  during  the  term  afore- 
said, free  from  the  lawful  hindrance  or  interruption  of  any  person 
or  persons  whatsoever. 

Provided  always,  and  it  is  hereby  mutually  agreed  between  the 
said  parties,  that  if  the  said  messuage,  parcel  of  the  said  leased 
premises,  during  the  said  term,  should  accidentally  be  burnt  down, 
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or  destroyed  by  fire,  this  indenture  of  lease,  and  every  clause, 
article,  and  covenant  herein  contained,  shall  thereafter  cease  and 
determine ;  and  neither  the  said  A.  B.,  her,  &c.,  nor  the  said  G. 
D.,  his,  6cc.,  shall  be  obliged  to  rebuild  the  said  house  ;  but  he, 
the  said  C.  D.  his,  &c.,  shall  yield  and  deliver  up  to  the  said  A. 
B.,  or  her  assigns,  possession  of  the  land  on  which  the  said  mes- 
suage stood,  together  with  the  residue  of  the  leased  premises,  and 
he  and  they,  shall  be  acquitted  and  discharged,  from  thencefor- 
ward, from  the  payment  of  rent  therefor,  and  from  the  performance 
of  the  other  covenants  hereinbefore  contained.  In  witness,  d&c. 
{  This  lease  should  be  acknowledged  and  recorded.) 


2.  —  Habendum  of  a  demise  for  three  lives. 

To  have  and  to  hold  the  said  premises  with  their  appurtenan- 
ces, unto  the  said  J.  B.,  his  executors,  &c.  from now  last 

past,  for  and  during  the  term  of  ninety*nine  years  thence  next 
ensuing,  and  fully  to  be  complete  and  ended,  if  E.  B.  and  M. 
B.  (daughters  of  the  said  J.  B.,}  and  A.  B.  (son  of  the  said 
J.  B.,  or  any  or  either  of  them,  shall  so  long  live. 


3.  —  Another. 

To  have  and  to  hold,  &c.,  unto  the  said  W.  R.  his  heirs  and 
assigns,  from  the  making  hereof,  for  and  during  the  natural  lives 
of  R.  R.,  son  of  the  said  W.  R.,  aged  about  fifteen  years  or 
thereabouts  {and  so  of  the  others,)  and  during  the  lives  and  life 
of  the  survivors  and  survivor  of  them,  &c. 


4.  —  A  reddendum  to  a  person^  for  life^  and  after,  to  those  in 

remainder. 

Yielding  and  paying  therefor,  yearly  and  every  year  during 
the  said  term  of  twenty-one  years,  at  or  in  the  hall  of  the  man- 
sion house,  commonly  called  C.  hall,  in ,  the  yearly  rent  or 

sum  of ,  unto  the  said  D.,  and  his  assigns,  during  the  life 

of  the  said  D.,  and  after  his  decease,  to  such  other  person  and 
persons,  as  for  the  time  being  shall  be  entitled  to  the  immediate 
reversion  or  remainder  of  the  premises  hereby  leased,  expectant 
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on  the  determiDation  of  the  said  term,  by  even  and  equal  quar- 
terly payments,  the  first  of  the  said  quarterly  payments,  &c. 


5.  —  Habendum  and  tenendum  of  a  lease  for  lives  and  years. 

To  have  and  to  hold  the  said  messuage  or  dwellinghouse, 

and  ail  and  singular  other  the  said  premises  with  their  appurte- 
nances, unto  the  said  W.  P.  his  executors,  administrators  and  as- 
signs, from  henceforth,  for  and  during  the  natural  life  and  lives  of 
him,  the  said  W.  P.,  aged  about years,  of  E.  P.,  his  daugh- 
ter, aged  about years,  and  T.  P.,  his  son,  aged  about - 

years,  and  of  the  survivor  of  them,  and  for  and  during  the  further 

term  of years,  to  commence  from  and  immediately  after  the 

death  of  the  survivor  of  them,  from  thenceforth  nexf,  ensuing, 
(willful  waste  excepted,)  yielding  and  paying  therefor,  &c. 


Leases  for  Years. 


1 .  —  Usual  form  of  a  lease,  (abridged.) 

This  indenture,  made  this day  of between  A. 

B.  of,  &c.  gentleman,  and  C.  D.  of,  &c.  trader,  witnesseth  ;  that 
the  said  A.  B.  doth  hereby  demise  and  lease  unto  the  said  C.  D., 
all  that,   &c.   {describe  the  premises,)  to  hold  for  the   term  of 

years  from  the  date  hereof ;  yielding  and  paying  therefor 

yearly  on  every  first  day  of during  the  said  term,  unto  the 

said  A.  B.  or  his  assigns,  the  yearly  rent  of (or  thus  ;  yield- 
ing and  paying  therefor,  during  the  said  term  the  yearly  rent  of 

dollars,  in  two  equal  semi-annual  payments  ;)  (or  thus ; 

yielding  and  paying  therefor  during  the  said  term,  the  yearly  rent 
of dollars,  in  four  equal  payments  quarter-yearly.) 

And  the  said  C.  D.  covenants  to  pay  the  said  rent  in  manner 
aforesaid,  and  to  deliver  up  the  premises  to  the  said  A.  B.  or  his 
attorney  peaceably  and  quietly  at  the  end  of  the  said  term,  in  as 
good  condition,  as  the  same  now  are,  or  may  be  put  into  by  the 
said  A.  B.,  reasonable  use  and  wear  and  tear  thereof,  and  fire 
and  other  casualty  excepted ;  and  to  pay  all  taxes  and  duties 
lawfully  levied  and  imposed  on  the  premises  demised,  during  the 
said  term ;  and  the  said  lessee  further  covenants,  that  he  will  not 

38 
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do,  or  suffer  any  waste  in  the  demised  premises ;  that  he  will  not 
underlet  the  same  or  any  part  thereof,  nor  permit  any  other  per- 
son or  persons  to  occupy  the  same  or  any  part  thereof,  nor  make 
or  suffer  to  be  made  any  alteration  therein,  without  the  consent  of 
the  said  A.  B.  or  his  assigns  for  that  purpose  in  writing  first  had 
and  obtained  ;  and  the  said  lessee  further  covenants  that  the  said 
A.  B.  or  his  attoniey  or  agent  may  enter  the  premises,  for  the 
purpose  of  yiewing  or  making  improvements  at  reasonable  times 
in  the  daytime.  (Other  clause's  may  be  inserted  according  to 
circumstances.     See  the  following  forms.) 


2.  —  Lease  of  a  house. 

This  indenture,  made  and  agreed  on,  this day  of , 

between  A.  B.  of E^uire,  of  the  one  part,  and  C.  D.,  of 

,  gentleman,  of  the  other  part,  witnesseth,  that  for  and  in 

consideration  of  the  provisos  and  agreements  hereinafter  men- 
tioned, and  which  on  the  part  and  behalf  of  the  said  C.  D.  his 
executors,  administrators  and  assigns,  are  to  be  done  and  per- 
formed, he,  the  said  A.  B.  doth  demise,  &c.,  unto  the  said  C.  D., 
his  executors,  administrators  and  assigns,  all  that  messuage  or 

tenement,  situate  in  S.,  (known  by  the  name  of )  now  or 

lately  in  the  tenure  or  occupation  of  E.  F.,  together  with  all  the  ap- 
purtenances whatsoever,  to  the  same  belonging,  or  appertaining. 
To  have  and  to  hold  the  said  premises  hereby  demised,  with  the 
appurtenances,  unto  the  said  C.  D.  his  executors,  administrators 
and  assigns,  from  the  *day  of  the  date  hereof,  for  and  during  the 
full  term  of years  next  ensuing,  f  yielding  and  paying  there- 
for yearly,  on  every  first  day  of ,  during  the  said  term,  unto 

the  said  A.  B.,  his  heirs  or  assigns,  the  yearly  rent  of dollars. 

*  A  lease  dated  the  first  day  of  May,  habendum  firom  the  date,  or  from  the 
day  of  the  date,  it  shall  begin  the  second  of  May.  If  from  the  making  or 
from  henceforth,  it  shaU  begin  on  the  day  on  which  it  was  deUrered.  lilly's 
Pr.  Conveyancer. 

The  words  "one  month  from  the  making  hereof"  or  << from  henceforth,*' 
in  an  agreement,  signify  one  month  from  the  actual  execution  of  the  agreement, 
not  "  from  the  date  of  the  contract."  Stylea  t.  Wordle,  4  B.  &  C.  908 ;  7  D.  &  R. 
507,  S.  C. 

A  lease  for  years  may  be  made  to  commence  from  a  day  to  come.  Watk.  on 
Cony.  11 ;  2  Black.  Com.  143. 

t  If  the  lessor  be  seized  in  fee  timpU^  the  reserration  should  be  to  him,  **  hit 
hein  and  oatt^ ;"  if  he  have  only  a  chattel  intereet,  to  him,  •*  hit  exeetUare,  ad" 
minietraton  and  ateiynt,'^    Watk.  on  Conv.  89. 
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(*  Pnkviso  giving  the  lessor  power  to  enter  on  non-payment 

or  (issignment  without  license.) 

Provided  always  nevertheless,  that  if  it  shall  happen  that  the 
said  yearly  rents  hereby  reserved,  or  either  of  them,  shall  be  be- 
hind and  unpaid,  for  the  space  of  twenty  days  next  after  either 
of  the  said  days  of  payment,  or  if  the  said  G.  D.  his  executors, 
or  administrators,  shall  assign  over  this  indenture,  or  the  premises 
hereby  leased,  or  any  part  thereof,  to  any  person  or  persons  what- 
soever, without  the  consent  of  the  said  A.  B.  his  heirs  or  assigns, 
first  had  and  obtained  in  writing,  for  that  purpose,  then,  and  in 
either  of  the  said  cases,  it  shall  be  lawful  for  the  said  A.  B.,  his 
heirs  or  assigns,  into  the  said  premises  hereby  leased,  or  any  part 
thereof  in  the  name  of  the  whole,  to  re-enter,  and  the  same  to 
have  again,  repossess,  and  enjoy,  as  of  his  and  their  first  and 
former  estate,  any  thing  herein  contained  to  the  contrary  not- 
withstanding. 

(t  A  covenant  to  pay  rent) 

And  the  said  C.  D.  doth  hereby  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  covenant  and  agree,  to  and  with  the 

*  Under  a  proviso  not  to  assign,  transfer,  or  set  over,  it  was  held,  tliat  an  under 
lease  would  not  have  the  efBect  of  working  a  forfeiture.  Crusoe  ex  dem.  Blen- 
cows  ▼.  Bugl^yJ  3  Wils.  234.  Aliter  if  the  word,  <«  let,"  is  used.  Boe  v.  Harrison^ 
%  Term  Rep.  425. 

If  a  breach  of  the  condition  takes  place,  and  the  lessor  accepts  rent  which  has 
become  due  afterwards  and  before  he  makes  any  re-entry,  it  will  be  a  waiver  of 
his  right  to  re-enter,  if  he  had  notice  that  the  condition  had  been  broken.  Ver- 
fwrC*  case,  3  Co.  64.    AUUr  if  he  had  no  notice.    lb.     2  Term  Rep.  425. 

But  if  l^e  lease  is  made  void  by  a  breach  of  the  condituin  and  not  Yoidable 
merely,  the  lease  is  absolutely  determined.    Bac.  Abr.  221. 

Where  an  estate  is  upon  condition  to  be  ¥oid  upon  non-payment  of  rent, 
the  condition  will  not  be  broken,  if  the  rent  be  not  demanded.  Com.  Dig.  Rent. 
(D.  3.) 

The  rent  should  be  demanded  a  convenient  time  before  sunset,  but  thA  lessee 
has  time  until  midnight  to  pay  it.    8  Bac  Abr.  63. 

t  Rent,  as  incident  to  the  reversion,  shall  go  to  the  h«r,  but  arrearage  due 
in  the  lifetime  of  the  lessor,  shaU  go  to  the  executors,  as  personal  estate.  3  Bac. 
Abr.  63. 

And  therefore  if  the  lessor  dies  before  the  last  day,  the  heir  shall  have  the 
rent,  and  not  the  executors.  PilkitUon  ▼.  DaUon^  Cro.  Eliz.  575 ;  WUliam  dun's 
ease,  10  Co.  129. 

8o  if  rent  be  reserved,  payable  at  sueh  a  day,  and  the  lessor  dies  in  the 
afternoon  of  the  same  day,  it  shall  be  paid  to  the  h«ir  or  to  him  in  remainder, 
not  to  the  executor,  for  it  was  not  due  until  the  last  moment  of  the  day.  Com. 
Dig.  (B.  9.) 

But  if  the  tenant  on  the  same  day,  before  the  death  of  the  lessor,  pays  to  him 
in  remainder,  the  executor  shall  be  aided  in  equity,     ibid. 

If  the  reversion  is  granted,  the  rent  not  bemg  due,  the  grantee  shall  have  it^ 
unless  expressly  excepted.    Com.  Dig.  (B.  9.) 
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said  A.  B.  his  heirs,  and  assigns,  in  manner  following ;  that  is  to 
say,  that  he,  the  said  C.  D.  his  executors,  administratorl^,  or  as- 
signs, shall  and  will,  well  ancl  truly  pay,  or  cause  to  be  paid,  unto 

the  said  A.  B.  his  heirs  and  assigns,  the  said  yearly  rent  of , 

in  the  manner  hereinbefore  limited  and  appointed,  according  to  the 
reservation  thereof  and  the  true  intent  and  meaning  of  these 
presents,  (^except  the  premises  or  some  part  thereof,  shall  happen 
to  be  destroyed  or  damnified,  by  reason  of  unavoidable  casualty.) 

(A  covenant  to  repair.) 

( 1 )  And  also,  that  he,  the  said  C.  D.  his  executors,  administra^ 
tors,  or  assigns,  or  some  of  them,  shall  aud  will,  at  his,  their,  or 
some  of  their  proper  costs  and  charges,  from  time  to  time,  and  al 
all  times  hereafter  during  the  said  term,  well  and  sufficiently  re* 
pair,  maintain  and  keep  the  said  premises,  with  the  appurtenan- 
ces hereinbefore  demised,  and  every  part  and  parcel  theneof,  with 
all  and  all  manner  of  needful  and  necessary  reparations  what- 
soever, aud  that,  as  often  as  need  or  occasion  shall  require ;  fun- 
avoidable  casualties  only  excepted. 

(A  covenant  to  deliver  possession  after  the  term  has  expired,) 

And  the  said  premises,  being  so  well  and  sufficiently  repaired, 
&c.,  at  the  end  of  the  said  term,  or  other  sooner  determination  of 
this  present  demise,  unto  the  said  A.  B.  his  heirs  or  assigns,  shall 
and  will,  peaceably  and  quietly  leave  and  yield  up,  except  as 
hereinbefore  excepted. 

5.  (An  agreement  that  the  lessor  may  enter  to  view.) 

And  further,  that  it  shall  and  may  be  lawful  to  and  for  the  said 

N.  O.  his  executors,  &c.,  or  any  of  them,  with  workmen  or 

-^__^_-.— ^—^_^_^^_^_^___^__^^^^_^^__^.^_^^^^^.— —————— ——^-^-^_^——^—  * 

*  If  this  exception  is  omitted,  the  lessee  wiU  be  obliged  to  pay  the  rent  dur- 
ing the  term,  although  the  demised  premises  are  burnt  down,  &c.  Treat,  of  Equ. 
B.  1,  c.  6,  is,  in  noti$ ;  FtAeUr  9^  al.  ▼.  Bott  ^  <U.  5  Mass.  R.  See  also  HalUi  t. 
Wylie,  3  Johns.  R.  44. 

ri)  An  outgoing  tenant  in  the  absence  of  any  special  covenant,  is  only  boimd 
to  leaye  the  premises  wind  and  toater  tight;  painting,  papering,  whitewashing, 
&c.  being  matters  of  ornament  only  (unless  necessary  to  preserve  exposed  tim- 
ber from  decay)  a  tenant  is  not  bound  to  do,  even  though  he  be  under  the  usual 
covenant  to  leave  premises  in  good  and  sufficient  repair,  ftc.  Wi9e  v.  KeUmtf^ 
10  B.  &  Ores.  812. 

t  If  this  exception  is  omitted,  the  lessee  will  be  bound  to  rebuild  in  case  of 
destruction  by  fire.    WiUiama'  Precedents  of  Conveyancing,  604. 
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others,  or  withont,  twice  in  every  year,  during  the  continuance  of 
this  demise,  at  seasonable  times  in  the  day  time,  to  enter  upon  the 
said  demised  premises,  or  any  part  thereof,  and  view  the  state  and 
condition  of  the  same,  and  of  all  defects,  and  want  of  repairs, 
then  and  there  found,  to  give  or  leave  notice  or  warning  in  writing, 
at  and  upon  the  said  premises,  to  and  for  the  said  P.  Q.,  for  the 

repairing  and  amending  the  same  within  the  space  of ,  then 

next  following,  in  which  said  space  or  time,  &.C.,  after  every  or 
any  such  notice  or  warning,  he,  the  said  P.  €t.,  for  himself,  his 
executors,  dtc,  doth  hereby  covenant,  dec.  to  and  with  the  said 
N.  O.  his  executors,  &c.  well  and  sufficiently  to  repair  and 
amend  the  defects  and  want  of  reparation,  so  to  be  found  as 
aforesaid  (except  as  herein  before  excepted.) 

(A  covenant  by  lessee  to  pay  taxes.) 

And  also  that  he,  the  said  P.  Q.,  his  executors,  &c.  shall  and 
will,  at  all  times  hereafter  during  the  said  term  hereby  demised, 
pay  and  discharge  all  taxes,  charges,  and  parish  duties,  which 
shall  be  assessed  upon  the  said  premises  or  any  part  thereof. 

(A  covenant  by  lessor  for  quiet  enjoyment.) 

And  the  said  N.  O.,  for  himself,  his  heirs,  executors,  &c.,  doth 
covenant,  and  agree,  to  and  with  the  said  P.  d.  his  executors, 
dsc,  that  he,  the  said  P.  €t.  his,  &c.,  paying  the  said  yearly  rent 
above  hereby  reserved,  and  performing,  and  keeping  all  and 
singular  the  covenants  and  agreements  herein  contained,  on  his 
and  their  part  to  be  fulfilled  and  kept,  according  to  the  true  in- 
tent and  meaning  of  these  presents,  shall  and  may  peaceably  and 
quietly  use,  occupy  and  enjoy  the  said  messuage,  &c.  hereby  de- 
mised, with  the  appurtenances,  and  every  part  and  parcel  thereof, 
for  and  during  all  the  said  term  of  twenty-one  years  hereby 
granted,  without  any  hindrance,  molestation,  or  interruption 
whatsoever,  of  or  by  the  said  N.  O.  or  his  heirs,  or  of,  or  by  any 
other  person  or  persons  whatsoever,  lawfully  claiming  under 
them,  or  any  or  either  of  them. 

Aft  agreement  that  lessee  may  quit^  giving  notice. 

And  lastly,  it  is  agreed,  by  and  between  all  the  said  parties  to 
these  presents,  that  in  case  the  said  P.  Q.  his  executors  or  ad- 
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ministratorsi  shall  be  minded  or  desirous  to  quit  and  leave  the  said 
premises^  at  the  expiration  of  the  first  seven  or  fourteen  'years  of 
the  said  term  of  twenty-one  years  hereby  granted,  and  shall  give 
notice  in  writing  under  his  or  their  hands  and  seals,  of  such  in- 
tention, unto  the  said  N.  O.  or  his  heirs,  twelve  calendar  months 
before  the  end  and  expiration  of  the  said  seven  or  fourteen  yeais 
of  the  said  term  of  twenty-one  years,  then  and  at  the  end  of  such 
seven  or  fourteen  years  of  the  said  term  of  twenty-one  years  here- 
by granted,  this  present  indenture  of  lease,  and  the  term  hereby 
demised,  shall  cease,  determine  and  be  utterly  void,  any  thing 
herein  contained  to  the  contrary  notwithstanding.  In  witness,  &c. 


3.  —  A  lease  for  years  of  a  house  and  lands'  in  the  country j 
with  exceptions  and  special  covenants^  4^. 
This  indenture,  made,  &c.  between  N.  N.  of  the  one  part, 
and  O.  O.  of  the  other  part,  witnesseth,  that  for  and  in  consider- 
atiou  of  the  covenants  and  agreements,  hereinafter  reserved  and 
contained,  and  which,  on  the  part  and  behalf  of  the  said  O.  O.  his 
executors,  administrators  and  assigns,  are  to  be  done  and  perform- 
ed, he,  the  said  N.  N.  doth  lease,  set,  and  to  farm  let,  unto  the 
said  O.  O.  his  executors,  administrators,  and  assigns,  all  that  mes- 
snage,  tenement  or  farm-house,  late  in  the  possession  of  R.  O., 
with  the  appurtenances,  situate  in together  with  all  and  sin- 
gular the  yards,  gardens,  orchards,  outhouses  thereunto  belong- 
ing, and  also  all  those  several  closes,  pieces  or  parcels  of  arable 
laud,  meadow,  pasture,  wood,  and  wood  ground,  containing  by 

estimation acres,  (be  they  more  or  less,  lying  and  being 

in ,  to  the  said  messuage,  tenement  or  farm-house  belonging, 

and  therewith  held,  used,  occupied  and  enjoyed,  as  part  and 

parcel  thereof. ) 

(Exception  of  timber^  i^c.) 

Except,  and  always  reserved,  out  of  this  present  lease  unto  the 
said  N.  N.  his  heirs  and  assigns,  all  timber  and  timberlike  trees, 
and  all  other  trees  whatsoever,  but  the  fruit  trees  for  their  fruit 
only,  and  the  pollard  trees  for  their  lops  and  tops  only,  which  now 
are,  or  at  any  time  or  times  hereafter  shall  be  standing  and  grow- 
ing in  and  upon  the  said  premises,  or  any  part  thereof,  with  free 
liberty  of  ingress  and  egress  to  and  for  the  said  N.  N.  his  heirs 
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and  assigns,  servants  and  workmen,  from  time  to  time,  and  at  all 
times  during  the  term  hereby  leased,  the  same  to  cut  down  and 
carry  away,  in  and  through  the  said  leased  premises,  or  any  part 
thereof,  (doing  no  willful  hurt  or  damage  to  the  grain  and  grass  of 
the  said  O.  O.  his  executors,  administrators  and  assigns,)  at  all 
times  during  the  term  hereby  leased,  and  free  liberty  to  enter 
into  and  upon  the  said  premises,  and  every  part  thereof,  to  view 
the  cpodition  of  the  repairs  thereof. 

(Habendum  and  reddendum.) 
to  have  and  to  hold  the  said  premises  with  their  appurten- 


ances, (except  as  before  excepted,)  unto  the  said  O.  O.  his  exec- 
utors, administrators  and  assigns,  from  the  day  of  the  date  here- 

ofy  for  and  during  the  full  term  of years  next  ensuing,  and 

fully  to  be  complete  and  ended ;  yielding  and  paying  therefor 
yearly,  during  the  said  term,  unto  the  said  N.  N.  his  heirs  or  as- 
signs, the  yearly  rent  or  sum  of on  the  first  day  of ,  in 

every  year  during  the  said  term. 

(A  covenant  to  repair,  the  lessor  findmg  materials,) 

Also  that  he,  the  said  O.  O.  his  executors,  administrators  and 
assigns,  shall  and  will,  at  his  and  their  own  proper  costs  and 
charges,  well  and  sufficiently  repair,  maintain  and  preserve,  the 
said  messuage,  tenement  or  farm-house,  and  all  other  the  out- 
houses,  gates  and  fences  belonging  to  the  said  premises,  he,  the 
said  N.  N.  his  heirs  and  assigns,  upon  notice  and  request  to  them 
made,  finding  and  allowing  on  the  said  premises,  or  within  four 
miles  thereof,  all  materials  whatsoever  for  the  doing  thereof,  to 
be  carried  to  the  said  premises  at  the  charge  of  the  said  O.  O. 
his  executors,  administrators  or  assigns. 

(A  covenant  to  quit  possession  ai  the  end  of  the  term.) 

And  the  same  premises  kept  in  repair,  as  aforesaid,  at  the  ex- 
piration or  other  sooner  determination  of  this  present  lease,  will 
yield  up  unto  the  said  N.  N.  his  heirs  or  assigns. 

[Lessee  covenants  to  let  the  land  lie  fallow  every  third  year,  Sfc.) 

And  also  that  he,  the  said  O.  O.  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall  not,  nor  will,  at  any  time  during  this  pre- 
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sent  lease,  crop  or  sow  above  two  years  together,  any  of  the 
arable  lands  and  closes,  hereby  leased,  but  every  third  year,  per- 
mit the  same  to  lie  fallow  and  unsown.  And  that  it  shall  be 
lawful  for  the  said  N.  N.  his  heirs  and  assigns,  with  servants,  and 

the  necessary  materials,  at day  next  preceding  the  expiration 

of  this  present  lease,  to  enter  upon  such  closes  and  grounds,  par- 
cel of  the  said  premises,  as  then  ought  to  lie  fallow  and  unsown, 
and  the  same  to  plough,  fallow  and  manure,  and  to  have  the 
grass,  herbage,  sheep-walks  and  sheep  commons  thereof,  and  also 
to  enter  upon  the  dung  which  shall  then  be  in  the  yard  or  yards, 
and  at  the  same  time  to  have  the  dung  in  the  henhouse,  and  also 
to  have  some  convenient  place  for  the  lodging  of  their  servants 
and  cattle,  without  extinguishment  of  any  of  the  yearly  rent 
hereinbefore  reserved,  and  without  giving  or  making  any  allow- 
ance or  satisfaction  for  the  same. 

(Lessee  covenants  not  to  bum  the  straWj  Sfc.) 

And  further,  that  the  said  O.  O.  his  executors,  administrators 
and  assigns,  shall  not,  at  any  time  or  tirpes,  during  the  last  two 
years  of  the  said  term,  sell  or  otherwise  dispose  of,  any  of  the 
straw  which  shall  be  growing  and  arising  upon  the  said  leased 
premises,  and  shall  not  burn  any  straw,  except  it  be  for  the 
necessary  singeing  of  his  and  their  hogs  for  the  use  of  their  own 
families,  &.c. 

{Lessee  covenants  to  pay  taxes,) 

And  that  he,  the  said  O.  O.,  his  executors,  administrators  and 
assigns,  shall  and  will,  at  all  times  during  the  said  term  of  years 
hereby  leased,  pay  and  discharge,  all  such  taxes  and  assessments 
as  shall  be  levied  or  assessed  upon  the  said  premises,  the  land 
tax  only  excepted. 

(Lessee  covenants  not  to  lop  the  trees ^  Sf*c,) 

And  that  the  said  O.  O.,  his  executors,  &c.  shall  not,  nor  will 
at  any  time  during  the  term  hereby  leased,  lop  or  cut  any  of  the 
trees  or  spring  wood  belonging  to  the  said  premises,  but  such  pol- 
lard trees  and  spring  wood,  as  have  been  usually  lopped  and  cut 
by  former  and  other  tenants,  and  those  only  of  twelve  years 
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growth,  and  the  lops  which  shall  arise  and  come  therefrom,  carry 
into  the  said  messuage  or  farm-house,  there  to  be  spent  by  way  of 
fireboot,  and  not  to  be  sold  or  disposed  of  in  any  other  way  what- 
soever, and  shall  not  nor  will,  at  any  time  or  times  during  this 
lease,  inordinately  burn  or  waste  any  of  the  firewood  which  is  so 
allowed  to  be  spent  by  way  of  fireboot  as  aforesaid,  and  shall  keep 
the  said  pollard  trees,  as  also  all  the  fruit  trees  and  spring  wood 
from  all  willful  or  negligent  hurt  or  waste. 

(Lessor  covenants  to  find  materials  for  repairs,  tfc) 

And  the  said  N*  N.  doth  hereby  for  himself,  dsc.  covenant,  d&c, 
to  and  with  the  said  O.  O.  his  executors,  &c.  in  manner  following, 
viz.,  that  he,  the  said  N.  N.  his  heirs  and  assigns,  shall  and  will, 
from  time  to  time,  during  this  present  lease,  at  reasonable  time  for 
cutting  timber,  provide  and  allow  unto  the  said  O.  O.,  his,  &;c.  on 
the  said  premises,  or  within  four  miles  distant  therefrom,  necessary 
materials  for  the  repairing  and  amending  thereof,  within  forty  days 
after  notice  of  the  want  thereof,  and  demand  of  the  same  made 
by  the  said  O.  O.,  his,  &c.,  the  said  materials  to  be  carried  to  the 
said  premises  at  the  expense  of  the  said  O.  O*,  his,  &c. 

(Lessor  covenants  to  allow  plouffhbote,  6^c.) 

And  also  shall  and  will,  from  time  to  time,  during  this  present 
lease,  allow  unto  the  said  O.  O.,  his,  &c.  timber  to  be  had  and 
taken  off  and  from  the  said  premises  (if  any  such  there  be)  for 
necessary  ploughbote,  to  be  used  and  spent  upon  the  said  premises, 
and  not  elsewhere,  and  to  be  set  out  for  that  purpose  by  the  said 
N.  N.  his  heirs  or  assigns,  on  such  notice  as  aforesaid  of  the  want 
thereof. 

(Covenant  for  quiet  enjoyment.) 

And  lastly,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
O.  O.  his,  &c.  performing  the  covenants  and  agreements,  here- 
in before  mentioned,  peaceably  and  quietly,  to  hold  and  enjoy  all 
and  singular  the  said  premises,  with  the  appurtenances,  during 
the  said  term  of years  hereby  demised,  without  any  moles- 
tation whatsoever,  by  him,  the  said  N.  N.  his  heirs  or  assigns,  by 
any  other  person  or  persons  lawfully  claiming  from,  or  under  him 
or  them.     In  witness,  &c. 

39 
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(I)  4.  —  Short  lease  of  a  farm^  from  year  to  year ;  with  direC' 

tions  as  to  the  mode  of  husbandry,  Sfc, 

Memorandum  made  this day  of ,  between  N,  of,  &c., 

(the  landlord)  of  the  one  part,  and  O.  of,  d&c.  (the  tenant)  of  the- 
other  part. 

The  said  N.  lets,  and  the  said  O.  agrees  to  take  and  hold  of 

him  as  tenant,  all  that,  &c.,  situate,  &c.,  from day  of 

next  ensuhig,  upon  the  terms  following,  that  is  to  say ;  tenant  to 
be  deemed  tenant  from  year  to  year ;  to  enter  and  take  possession 

on next ;  either  party  may  determine  the  tenancy  by  a 

notice  in  writing, months  before  the  expiration  of  any 

year  from  the day  of next  preceding ;  tenant  to  go 

out  of  possession  at  the  expiration  or  determination  of  his  term ; 

rent,  $ per  annum,  payable  in  half  yearly  payments  on, 

&c.  and  on,  &c.,  without  deduction  on  account  of  any  tax  or 
assessment  now  in  existence  or  hereafter  to  be  imposed,  except, 
&c.  which  is  to  be  paid  by  the  said  N. ;  and  the  said  N.  agrees  to 

cause  the  following  repairs  to  be  made ;  viz. &c.  and  to 

keep  the  buildings  in  tenantable  repair ;  the  said  O.  agrees  to 
keep  the  gates  and  fences  in  good  repair,  the  said  N.  finding  rough 
timber  or  fencing  stuff;  the  said  O.  not  to  lop  or  cut  any  oak,  &.c. 
on  the  estate,  except  such  as  have  usually  been  lopped,  and  those 
only  to  be  used  for  making  and  repairing  the  fences  to  the  estate, 
&c.  The  said  O.  not  to  mow  any  grass  or  meadow  land  above 
once  in  any  one  year  of  his  tenancy,  and  if  he  break  up  any  old 
meadow  or  old  pasture  land,  unless  with  the  said  N's  consent  in 

writing,  then  to  pay  the  further  yearly  rent  of  $ for  every 

acre  so  broken  up,  and  after  that  rate  for  any  part  of  an  acre. 
The  said  O.  to  crop  the  arable  land  in  each  year  as  follows;  viz. ; 
one  equal  third  part  thereof,  with  wheat  or  barley ;  one  other 
equal  third  part  with  beans,  peas,  tares,  clover,  or  oats,  and  the 
remaining  third  part  to  lie  in  fallow ;  same  land  not  to  be  cropped 
with  wheat  twke,  or  barley  twice,  in  any  perio4  of  three  years ; 
tenant  to  use  and  consume  on  the  farm  all  hay  and  straw  made 
and  grown  thereon ;  also  to  use  and  spread  dung  and  manure 

(1)  It  ifi  now  well  settled  that  tenancies  at  will  strictly  caUed,  cannot  exibt 
without  express  contract,  and  all  general  tenancies,  where  no  certain  term  is 
fixed  on,  are  construed  to  te  tenancies  from  year  to  year.  Preston  on  Absta:. 
of  Tit  ToL  2,  p.  25 ;  3  Burr.  1609. 
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arising  or  made  on  the  farm,  in  such  manner  as  that  erery  acre  iti 
tillage  of  the  farm  aforesaid^  may  be  well  manured  once  in  every 
three  years  of  his  tenancy.    (Except  that  all  hay  and  wheat  straw 
^on  the  farm  unconsumed  at  the  expiration  of  the  tenancy,  may 
be  purchased  by  the  landlord  or  succeeding  tenant,  at  a  fair  valu- 
ation by  two  indifferent  persons,  one  to  be  named  by  each  party.) 
Ttie  tenant  to  leave  on  the  premises,  without  compensation,  not 
only  all  lent  and  white  straw  arising  upon  or  from  the  premises, 
and  remaining  unconsumed  thereon  at  the  expiration  of  his  ten- 
ancy, but  also  all  dung  and  manure  arising  or  made  on  the  farm, 
and  then  remaining  unconsumed.     Tenant  to  keep  clean,  by  well 
hoeing,  twice  at  the  least,  and  weeding  all  the  land  whilst  crop- 
ped with  beans,  peas,  tares  or  clover ;  tenant  to  endeavor  to  pre- 
vent any  injury  by  persons,  cattle  or  sheep,  to  any  of  the  hedges, 
or  trees,  or  fences,  and  to  preserve  the  same,  and  not  to  do  any 
injury  to  any  timber  or  other  trees,  in  taking  such  loppings,  as 
before  allowed  to  him.     The  tenant  not  to  crop  or  sow  any  of 
the  land  with  rape,  flax,  hemp,  &c.     The  tenant  not  to  under-let 
or  assign  the  premises  or  any  part  thereof,  except,  &c.     The 
tenant  on  quitting  the  farm,  to  receive  such  pecuniary  compen- 
sation for  improvements  in  fencing,  &c.  as  two  arbitrators  shall 
award,  which  arbitrators  shall  abate  according  to  the  benefit  de- 
rived by  the  tenant  from  such  repairs,  improvements  and  additions, 
and  take  into  consideration,  how  far,  at  the  expiration  of  the  ten- 
ancy, they  may  be  beneficial  to  the  estate  :  one  of  such  arbitrators 
to  be  nominated  by  each  party,  and  if  either  neglect  to  nominate 
his  arbitrator,  the  other  party  may  nominate  both  arbitrators. 
In  witness,  &c. 


(I)  6,  —  A  short  agreement  for  letting  a  house  for  one  year  cer- 
tain, and  for  such  further  time  as  both  parties  shall  agree. 

Agreed  the day  of ,  between,  &c. 

The  said  J.  B.  doth  let  unto  the  said  J.  P.,  and  he  takes,  all 
that,  &c.,  for  one  year  from,  &c.,  and  for  such  longer  time  after 
the  expiration  of  the  said  one  year,  as  both  the  said  parties  shall 

(I)  If  a  tenant  holds  oyer  after  a  lease  for  years  by  consent  of  lessor,  express 
or  implied*  it  will  be  construed  thereafter  a  tenancy  from  year  to  year.  Bro.  Abr. 
tit.  Lease,  pi.  53  ;  Layton  t.  Fitldt  3  Salk.  222  ;  Jackson  y.  Salmont  4  Wend.  R. 
327;  4  Kenf  s  Com.  p.  111. 
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agree,  and  until  the  end  of  three  months  after  notice  shall  be  giv- 
en, by  either  of  the  said  parties  to  the  other  of  them,  for  leaving 
the  said  premises,  at,  &c.,  for  the  yearly  rent  of,  &c.,  lawfully, 
dsc,  to  be  paid  quarterly  on,  &c.  &c.  by  even  and  equal  portions,  ^ 
which  said  yearly  rent  the  said  J.  P.  doth  hereby  for  himself,  his 
executors  and  administrators,  covenant  and  agree  to  pay  to  the 
said  J.  B,  ( if  freehold^  say^  ^^and  kis  heira,^^)  {but  if  oiherwtse^ 
saj/f  ^^erecuiorSf  administraiors  and  ctssigns,^^)  accordingly,  for 
so  long  time  as  he  shall  hold  and  enjoy  the  said  premises  as  afore- 
said, and  until  the  end  of  the  said  three  months,  next  after  notice 
shall  be  given  by  either  of  the  said  parties,  to  the  other  of  them, 
for  leaving  the  said  premises  as  aforesaid.     In  witness,  &c. 


6.  —  A  short  lease  by  way  of  memorandum. 

Memorandum,  That  K.  D.  Esq.  leased  to  R.  S.  the  messuage 

or  tenement  in  W.  Street  in ,  in  which  the  said  K.  D. 

lately  dwelt,  to  hold  for  one  whole  year  from next  ensuing 

and  so  from  year  to  year ;  yielding  and  paying  yearly,  and  every 

year  unto  the  said  K.  D.  the  sum  of by  four  even  and  equal 

payments y  the  first  payment  to  be  made  on,  4*c.,  the  second  pay- 
ment on,  tfc.  4*0.  in  every  year.  And  the  said  K.  D.  did  agree 
to  repair  the  premises,  other  than  the  glass  windows  thereof  and 
pales  before  the  door ;  and  the  said  R.  S.  did  agree  to  repair  the 
windows,  during  the  term ;  and  the  said  K.  D.  did  agree,  that 
R.  S.  might  retain  the  first  quarter's  rent,  laying  it  out  in  paint- 
ing the  outside  of  the  said  house,  and  the  overplus  (if  any,)  other- 
wise in  and  about  the  said  house :  And  further,  that  the  said 
R.  S.  might  enter  at  any  time  before  midsummer.  Provided, 
that  if  either  of  the  said  parties,  their  executors  or  administrators, 
should  be  minded  to  determine  the  said  lease,  and  thereof 
should  leave  and  give  notice  in  writing  to  the  other,  his  execu- 
tors or  administrators,  one  quarter  of  a  year  before  the  end  of 
any  year,  then,  from  the  end  of  the  same  year,  the  said  lease 
should  determine  and  be  void.     In  witness,  &c. 


7.  —  A  lease  made  by  tenants  in  common. 
This  indenture,  made,  &c.,  between  A.  B.  &c.  of  the  first 
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part;  C.  D.  &c.  of  the  second  part,  and  E.  F.,  &c.  of  the  third 
part,  witnesseth,  that,  for  and  in  consideration  of  the  covenants 
and  agreements,  hereinafter  reserved  and  contained,  and  which,  by 
the  said  E.  F.,  his,  &c.,  are  to  be  done  and  performed,  he,  the 
said  A.  B.,  as  to  one  undivided  moiety  or  half  part  of  all  that 
messuage  or  tenement,  with  the  appurtenances,  hereinafter  par- 
ticularly mentioned  and  described,  and  the  said  C.  D.  as  to  one 
undivided  moiety  or  half  part  of  all  that  the  said,  &c.,  (according 
to  their  several  and  respective  shares  and  proportions  aforesaid) 
do,  and  each  of  them  doth,  demise,  lease  and  to  farm  let  unto 
the  said  E.  F.,  his,  &c.  all  that,  &c.  (Describe  the  parcels  and 
ifisert  the  ustial  covenants;  and  then  the  following.) 

{A  covenant   by  one  of  the  lessors  for  quiet  enjoyment  of  one 

undivided  moiety,) 

And  the  said  A.  B.  for  himself,  his  heirs,  executors  and  admin- 
istrators, doth  covenant,  &c.,  to  and  with  the  said  E.  F.  his  ex- 
ecutors, administrators,  and  assigns,  in  manner  following,  (that 
is  to  say,)  that  he,  the  said  E.  F.  his  executors,  administrators  or 
assigns,  performing  the  covenants  and  agreements,  hereinbefore 
mentioned  and  contained,  shall  and  may  peaceably  and  quietly 
have,  hold  and  enjoy,  the  said  messuage,  &c.,  with  the  appur- 
tenances, as  to  one  undivided  moiety  or  half  part  thereof  only, 
for  and  during  the  said  term  hereby  granted,  without  the  moles- 
tation or  interruption  of  him,  the  said  A.  B.  his  heirs,  executors 
or  administrators,  or  any  other  person  or  persons .  lawfully  claim- 
ing, by,  from,  or  under  him.  {Add  the  like  covenant  from  C.  D. 
as  to  one  undivided  moiety  only.) 


Miscellaneous. 

I.  —  A  lease  made  by  attorney. 

An  indenture,  &c.  between  N.  O.  (the  principal)  and  P.  ft. 
(the  attorney)  of  the  one  part,  and  R.  S.  of  the  other  part. 
Wbereas  the  said  N.  O.  by  a  certain  writing  or  letter  of  attorney, 

under  his  hand  and  seal,  duly  executed,  dated  the of 

amongst  other  things  therein  contained,  did  authorize  the  said  P. 
ft.  in  the  name  of  him,  the  said  N.  O.  and  on  his  behalf,  to  exe- 
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cute  leases  of  such  part  of  bis  lands,  tenements  and  heredita- 
ments, in as  by  the  said  P.  d.  should  foe  thought  fit  to  be 

leased  :  Now  this  indenture  witnesseth,  that  for  and  in  considera- 
tion of  the  sura  of ,  to  the  said  N.  O.  paid  \}y  the  said  R. 

S.,  the  receipt,  &c.,  he  the  said  N.  O.  by  his  said  attorney,  doth, 
&c.,  unto  the  said  R.  S.,  &c.,  to  have  and  to  hold,  &.C.,  yield- 
ing and  paying,  &c.  And  the  said  R.  S.  covenants  with  the 
said  N.  O.  his,  &c.,  to  pay  the  rent,  &c.  And  the  said  N.  O.  by 
his  said  attorney,  for  himself,  d&c.  &c. 


2.  —  A  building  lease  with  various  special  clauses. 

This  indenture,  made,  &c.,  between  N.  O.  of of  the 

one  part,  and  P.  Q.  of ,  of  the  other  part,  witnesseth,  that 

the  said  N.  O.,  for  and  in  consideration  of  the  covenants  and 
agreements,  hereinafter  reserved  and  contained,  on  the  part  of  the 
said  P.  d.,  his,  6cc.,  to  be  done  and  performed,  doth,  &c.,  unto 
the  said  P.  Q.,  his,  &c..  all  that  piece  or  parcel  of  ground,  situate 

in ,  containing  in  breadth  on  the  north  side  thereof ,  and 

in  depth  on  the  east  side  thereof ,  be  the  same  more  or  less, 

together  with  the  messuages  or  tenements,  and  buildings  thereon, 
which  the  said  P.  d.  shall  have  full  liberty  to  pull  down,  and  to 
convert  to  his  own  use,  which  said  piece  or  parcel  of  ground  abuts 
north  on,  &c.  aforesaid  ;  east,  &c.,  and  is  more  fully  delineated 
and  described  in  the  plan  or  ground  plot  thereof,  in  the  margin  of 
these  presents,  together  with  all  buildings,  to  be  erected  thereon, 
and  all  ways,  easements  and  appurtenances  whatsoever,  belonging 
to  the  said  premises,  or  any  part  or  parcel  thereof:  To  have  and 
lo  hold  the  said  premises  unto  the  said  P.  Q.,  his,  &c,  from  the 

day  of jlast  past  before  the  date  hereof,  for  and  during 

the  full  end  and  term  of years,  from  thence  next  ensuing, 

yielding  and  paying  therefor  yearly,  for  and  during  the  said  term, 
unto  the  said  N.  O.  his  heirs  and  assigns,  the  yearly  rent  or  sum 

of ,  by  half  yearly  payments,  on  the day  of ,  and 

day  of in  each  year,  by  equal  portions,  the  first  pay- 
ment thereof  to  be  made  on ;  the  said  several  rents  to  be 

paid  and  payable,  from  time  to  time  during  the  said  term,  free  and 
clear  of  all  charges,  assessments  and  payments  whatsoever,  as- 
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sessed  or  imposed  apon  the  said  premises,  or  any  part  thereof,  ia 
anywise  whatsoever,  during  the  continuance  of  the  said  term. 

{Lessee  covenants  to  pay  the  rent  without  any  abatement  for 

taxes  ^  ^c.) 

And  the  said  P.  d.,  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  doth  covenant,  &.c.,  to  and  with  the  said  N. 
O.  his  heirs  and  assigns,  by  these  presents,  in  manner  following, 
(that  is  to  say,)  that  he,  the  said  P.  d.  his  heirs,  executors,  admin- 
istrators, and  assigns,  shall  and  will,  during  the  said  term,  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  N.  O.  bis  heirs  and 

assigns,  the  said  yearly  rent  or  sum  of ,  on  the  several  days 

and  times,  and  in  manner  hereinafter  appointed  for  payment  there- 
of, without  making  any  abatement  thereof,  for  or  in  respect  of  any 
taxes,  duties,  or  impositions  whatsoever,  assessed  or  imposed  upon 
the  said  premises,  or  any  part  thereof,  during  the  said  term  ,*  all 
which  taxes,  duties,  or  impositions,  he,  the  said  P.  d.  his  executors, 
administrators  or  assigns,  shall  and  will  pay  and  discharge,  and 
therefrom  save  harmless  and  keep  indemnified,  the  said  N.  O.  his 
heirs  and  assigns. 

{Lessee  covenants  to  build  one  or  more  brick  buildings,  ^c.) 

And  that  he,  the  said  P.  d.  his  executors,  administrators,  or 
assigns,  shall  and  will,  before  the  expiration  of  the  first  year  of 
the  said  term,  at  his  and  their  own  proper  costs  and  charges,  erect, 
build  and  complete,  in  a  workmanlike  manner,  one  or  more  good 
and  substantial  brick  messuages  or  tenements,  upon  some  part  of 
the  ground  hereby  demised,  and  shall  and  will,  lay  out  and  expend 

therein,  the  sum  of or  upwards ;  and  also  that  he,  the  said 

P.  d.  his  executors,  &c.,  shall  and  will,  from  time  to  time,  and 
at  all  times,  from  and  after  the  said  buildings  on  the  said  ground 
shall  be  respectively  completed  and  finished,  during  the  remainder 
of  the  said  term,  when  and  as  often  as  need  shall  require,  at  his 
and  their  own  proper  costs  and  charges,  well  and  sufficiently  re- 
pair, maintain  and  keep  the  said  buildings,  and  all  the  pavements, 
sinks  and  drains,  thereunto  belonging,  with  all  necessary  repara- 
tions whatsoever. 
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(Lessee  covenants  not  to  carry  on^any  offensive  trades.) 

And  that  he,  the  said  P.  d.,  &c.,  shall  not  nor  will,  during  the 
said  term,  permit  or  suffer  any  person  or  persons  to  exercise^  or 
carry  on  in  and  by  the  said  premises,  or  any  part  thereof,  any 
trade  or  business,  which  may  be  nauseous  or  offensive,  or  grow  to 
the  annoyance,  prejudice  or  disturbance  of  any  of  the  other  tene- 
ments of  the  said  N.  O.  near  adjoining  thereto. 

{Lessee  covenants  to  yield  up  quietly  at  the  end  of  the  term^  tfc.) 

And  the  said  premises  being  in  every  respect  so  well  and  suffi- 
ciently repaired,  maintained,  and  kept,  shall  and  will,  at  the  ex- 
piration or  other  sooner  determination  of  the  said  term,  peaceably 
and  quietly  surrender,  and  yield  up  unto  the  said  N.  N.  his  heirs 
and  assigns,  together  with  all  its  fixtures  and  appurtenances  and 
all  other  things  which  shall  be  in  anywise  fastened,  and  standing 
in  and  upon  the  said  premises,  or  any  part  thereof,  within  the  last 
years  of  the  said  term. 

(Lessee  covenants  to  insure  at  his  own  expense.) 

And  that  he,  the  said  P.  €t.,  his  executors,  d&c,  shall  and  will, 
at  his  and  their  own  proper  costs  and  charges  from  time  to  time, 
sufficiently  insure  all  and  every  the  buildings,  which  shall  be 
erected  upon  the  said  piece  of  ground  hereby  demised,  or  any 
part  thereof,  from  casualties  by  fires  during  the  then  remainder 
of  the  said  term,  in  some  one  of  the  public  offices  kept  for  that 

purpose  in ,  and  in  case  the  said  buildings,  or  any  part 

thereof  shall  at  any  time  or  times  during  the  said  term  be  de- 
stroyed, or  damaged  by  fire,  shall  and  will,  immediately  after- 
wards, rebuild,  or  well  and  sufficiently  repair  the  same. 

( Lessee  covenants  that  lessor  may  enter  to  make  an  inventory,  Sfc. ) 

And  further,  that  it  shall  and  may  be  lawful,  to  and  for  the  said 
N.  O.  his  heirs  and  assigns,  with  workmen  or  without,  to  enter 
upon  the  said  premises,  and  every  part  thereof,  at  seasonable  and 
convenient  times  in  the  daytime,  as  well  as  at  any  time  or  times 
during  the  last years  of  the  said  term,  to  make  an  invento- 
ry or  schedule  of  the  several  fixtures  and  things,  then  standing 
and  being  in  and  upon  the  said  premises,  which  are  to  be  left 
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at  the  end  of  the  said  term  to  and  for  the  use  of  the  said  N.  O. 
his  heirs  and  assigns,  pursuant  to  the  covenant  hereinbefore  con- 
tainedy  as  also  twice  or  oftener  in  every  year  during  the  said  term, 
to  view  and  examine  the  defects  and  want  of  reparations  of  the 
said  premises,  and  of  all  defects  and  want  of  reparations  which 
upon  any  such  view  shall  be,  from  time  to  time,  found,  to  give  or 
leave  notice  or  warning  thereof  in  writing,  at  or  upon  the  said 
premises,  unto  the  said  P.  Q.  his  executors,  administrators  or  as- 
signs, to  repair  and  amend  the  same. 

{Lessee  covenants  to  repair.) 

And  that  the  said  P.  d.,  his,  &c.,  shall  and  will,  within  three 
months  next  after  every  such  notice  or  warning  shall  be  given  or 
left,  at  his  and  their  own  proper  costs  and  charges,  well  and  suf- 
ficiently repair  and  amend  all  and  every  the  defects,  whereof  such 
notice  or  warning  shall  be  so  given  or  left  as  aforesaid. 

(1)  (Proviso  empowering  the  lessor  to  re-enter  on  non-payment 
of  the  rent  or  non-perjormance  of  the  covenants.) 

Provided  always  nevertheless,  and  these  presents  are  upon  this 

condition,  that  if  the  said  yearly  rent  or  sum  of hereby 

reserved,  or  any  part  thereof,  shall  be  behind  anj^  unpaid,  for  the 
space  of days  next  after  either  of  the  said  days  of  pay- 
ment, (being  lawfully  demanded)  or  if  the  said  C  D.  his  execu- 
tors, &c.  shall  not  well  and  truly  perform,  fulfil  and  keep  all  and 
every  the  covenants,  conditions  and  agreements,  in  these  presents 

(1)  In  the  case  of  this  proriso,  dem€md  of  rent  must  be  made  before  entry ; 
and  if  such  demand  is  not  made,  the  lessor  cannot  lawfiiUy  enter.     Co.  Litt. 

201,  b. ;  and  generally  where  a  penalty,  as  weU  as  a  re-entry  is  given  for  the 
non-performance  of  a  condition,  the  forfeiture  cannot  be  taken  advantage  of, 
-without  a  demand  at  the  time  prefixed.  Hob.  82 ;  Moor,  83  ;  By.  51 ;  1  Wood's 
Conv.  11. 

Where  the  proviso  is,  that  if  the  rent  shaU  be  behind  and  unpaid  for  the 
space  of days,  after  the  day  of  payment,  that  then  the  lessor  may  en- 
ter; in  this  case  demand  need  not  be  nuide  on  the  regular  day  of  payment, 
but  at  any  time  before  the  expiration  of  the  last  day  thus  limited.     Co.  Litt. 

202,  a. 

Demand  must  not  only  be  made  upon  the  land,  (unless  some  other  place  of 
payment  is  appointed,)  but  at  the  most  notorious  and  public  place.  li  there 
is  a  house  on  the  leased  premises,  the  demand  should  be  at  the  front  and  not 
at  the  back  door,  and  if  there  is  no  house,  at  the  gate,  or  most  public  entrance 
upon  the  land.  It  is  not  necessary,  however,  to  enter  the  house  or  come  up- 
on the  land  for  this  purpose.  The  demand  must  also  be  made,  so  long  before 
sunset,  as  to  allow  reasonable  time  to  count  the  money.  Co.  Litt.  200,  a ;  Steams 
on  Keal  Actions,  §  12,  p.  29. 
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expressed  and  contained,  on  his  and  their  part  and  behalf  to  be 
performed  and  kept,  according  to  the  true  intent  and  meaning 
thereof,  then,  it  shall  and  may  be  lawful  to  and  for  the  said  A. 
B.  his  heirs  and  assigns,  into  and  upon  the  said  demised  premises, 
or  any  part  thereof  in  the  name  of  the  whole,  wholly  to  re-enter, 
and  the  .same  to  repossess,  and  enjoy,  as  in  his  and  their  first  and 
former  estate,  and  the  said  C.  D.  his  executors,  administrators,  or 
assigns,  and  all  other  tenants  and  occupiers  of  the  said  premises, 
from  thence  utterly  to  expel,  and  that  from  and  after  such  re-entry 
made,  this  present  lease,  and  every  clause,  article  and  thing  here- 
in contained,  on  the  lessor's  part  and  behalf,  from  thenceforth  to 
be  done  and  performed,  shall  cease,  determine  and  be  utterly 
void  to  all  intents  and  purposes  whatsoever ;  any  thing  hereinbe- 
fore contained  to  the  contrary  notwithstanding.     In  witness,  &c. 


3.  —  Lease  of  an  unfinished  house. 

This  indenture,  made,  &c.  between  L.  (the  lessor^)  of,  &c.  of 
the  one  part,  and  M.  (the  lessee)  of,  &c.  of  the  other  part,  wit- 
nesseth ;  —  That,  in  consideration  of  the  rent  and  covenants,  here- 
inafter reserved  jpd  contained  on  the  part  of  the  said  M.,  his  ex- 
ecutors, administrators  and  assigns,  he,  the  said  L.  doth  demise 
and  lease  unto  the  said  M.  all  that  parcel  of  ground,  situate  on  the 

south  side  of street,  in,  &c.  &c.  together  with  the  messuage 

or  tenement  erected  thereon,  being  the  fourth  house  westward 

from ,  exclusive  of  the  corner  house ;  which  said  premises, 

with  the  dimensions  and  abuttals  thereof,  are  particularly  de- 
scribed in  the  ground  plot  thereof,  drawn  in  the  margin  hereof; 
together  with  all  the  privileges  and  appurtenances  to  the  said 
premises  belonging,  (except^  ^c.)    To  have  and  to  hold  the  said 

premises  unto  the  said  M.  his  executors,  &c.  from  the day 

of last,  for  the  term  of years,  thence  next  ensuing  ; 

yielding  and  paying  therefor  yearly,  during  the  said  term,  unto 
the  said  L.  his,  &c.  the  rent  of  $ by  equal  quarterly  pay- 
ments, on  the day  of &c.  &c.  in  every  year,  without 

any  deduction  whatsoever  for  taxes,  assessments,  &c.  ( The  les- 
see covenants  to  pay  the  rent  and  taxes,) 
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(The  lessee  covenants  to  finish  the  house.) 

And  also,  that  he,  the  said  M.,  his  executors,  administrators  or 

assigns,  will  at  his  or  their  own  expense,  before  the day  of 

next,  finish  and  make  fit  for  habitation  the  said  messuage 

or  tenement,  with  the  appurtenances,  to  the  approbation  of  the 
said  L.  his,  &,c,  or  his  or  their  surveyor,  and  also,  well  pave  a 
foot  way  in  front  of  the  said  messuage  or  dwellinghouse,  with 
a  stone  curb,  &c.  &c. 

( To  contribute  to  party  walls  and  to  repair^  Sf*c,) 

And  also  will,  during  the  said  term,  contribute  a  reasonable  pro- 
portion towards  the  expense  of  making,  repairing  and  cleansing  all 
party  and  fence  walls,  sewers,  drains,  watercourses,  ways  and 
other  easements,  used  or  to  be  used  in  common  by  the  occupier 
of  the  said  premises,  and  the  occupiers  of  the  adjoining  premises 
belonging  to  the  said  L.  And  also,  will,  as  occasion  shall  require, 
during  the  said  term,  well  and  sufficiently  repair,  maintain  and 
keep  the  said  premises,  with  the  appurtenances,  in  such  good  and 
substantial  repair,  as  is  necessary  for  the  occupation  of  a  tenant  at 
rack-rent ;  and  the  said  premises,  with  the  appurtenances,  being  in 
all  things  repaired,  maintained  and  kept  as  aforesaid,  at  the  end  or 
other  sooner  determination  of  the  said  term  will  quietly  yield  up 
to  the  said  M.  his,  &c.  or  assigns,  together  with  all  its  fixtures 
and  appurtenances  and  all  other  things  thereunto  belonging. 

( That  lessor  may  enter  to  inspect  repairs,  ^c) 

And  also  that  it  shall  be  lawful  for  the  said  L.  his  executors, 
&c.  at  all  seasonable  times,  during  such  term,  to  enter  the  said 
premises,  and  take  a  schedule  of  the  same  fixtures  and  things ; 
And  also,  that  the  said  M.  his  executors,  &c.  will  in  every  fourth 
year  of  the  said  term,  paint  all  the  outside  woodwork  and  iron- 
work belonging  to  the  said  premises,   with  two  coats  of  proper 
oil  colors,  in  a  workmanlike  manner. 

( That  lessee  will  insure  the  premises,  ^c. ) 
And  also  will  forthwith  insure  the  buildings  erected,  and  here- 
after to  be  erected  on  the  ground  hereby  demised,  to  the  full  value 
thereof,  in  the Insurance  Office,   &>c,  and  keep  the  same 
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continually  so  insured  during  the  said  term ;  and  will  upon  the 
request  of  the  said  L.  his  executors,  &c.  show  the  receipt  for  the 
premium  paid  for  such  insurance,  for  every  current  year. 

(That  lessee  will  rebuild  in  case  of  fire,  S/c.) 

And  also  will,  as  often  as  the  buildings  already  erected  on  the 
ground  hereby  demised,  shall  be  burnt  down  or  damaged  by  fire, 
forthwith  reinstate  the  same  under  the  direction  of  the  surveyor 
of  the  said  L.  his,  &c.     And  also,  that  it  shall  be  lawful  for  the 
said  L.  his,  &c.,  at  all  seasonable  times  during  the  said  term,  to 
enter  the  said  premises,  to  take  plans  and  examine  the  condition 
thereof :  —  And  further,  that  all  wants  of  reparation,  which  upon 
such  views  shall  be  found,  and  for  the  amendment  of  which, 
notice  in  writing  shall  be  left  at  the  said  premises,  the  said  M. 
•his,  &c.,  will,  within  three  calendar  months  next  after  every 
such  notice,  well  and  sufficiently  repair  and  make  good  accord- 
ingly.    And  also,  that  the  said  M.  his,  &c.,  will  not  alter  or  in- 
jure any  of  the  principal  timbers,  roofs,  or  walls  of  the  said 
premises,  nor  use  or  occupy  the  said  premises,  or  any  part  there- 
of, for  any  other  purpose,  than  as  a  private  dwelliughouse,  with- 
out the  consent  in  writing  of  the  said  L.  his,  &c. ;  nor  by  build- 
ing or  otherwise,  obstruct  any  light  belonging  to  any  building 
on  the  ground  adjoining  or  contiguous,  or  suffer  to  be  done  any 
thing  which  may  tend  to  the  annoyance  or  damage  of  the  said 
L.,  &c.  or  any  of  his  or  their  tenants. 

(Lessee  not  to  assign  without  giving  notice^  Sfc) 

And  also,  that  the  said  M.  his,  &c.  will  not  assign  the  said 
premises  or  any  i)art  thereof,  for  the  said  term,  without  giving 
.notice  in  writing  within  fourteen  days  then  next,  to  the  said  L. 
his,  &c.,  and  will  not,  during  the  last  seven  years  of  the  said 
term,  assign  or  make  over  the  said  premises,  or  any  part  thereof, 
for  all  or  any  part  of  the  residue  of  the  said  term  without  the 
consent  in  writing  of  the  said  L.  his,  &c. 

(Condition  of  re-entry  on  non-payment  of  rent  or  breach  of 
covenant  may  be  inserted  as  usual,)  {also  a  covenant  by  the  les- 
sor^  that  lessee  shall  quietly  enjoy  during  the  term.)  ^  In  wit- 
ness, &c. 
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4  —  A  lease  of  an  inn  by  a  turnpike  corporation.    MSS. 

This  indenture,  made  between  the  proprietors  of  the cor- 
poration of  the  one  part,  and  L.  T.  of ,  innholder,  of  the 

other  part,  witnesseth,  that  the  said  proprietors  do  demise,  &c.  to 
the  said  L.  T.  his  executors,  &c.  all  that  their  hotel  or  inn,  situate 

in ,  with  the  outbuildings  thereto  belonging,  and  about 

acres  of  land,  more  or  less,  their  property,  under  and  adjoining 
the  same,  with  the  appurtenances ;  To  have  and  to  hold  the  leas- 
ed premises  to  him,  the  said  L.  T.  his,  &c.  for  the  term  of 

years  from  and  after  the day  of last  past.    And  the 

said  proprietors  do  covenant,  inc.  with  the  said  L.  T.  his,  dec.  in 
manner  following ;  that  is  to  say,  that  he  and  they  shall  quietly 
bold  and  enjoy  the  leased  premises  during  the  said  term ;  and  that 
the  said  proprietors  will  keep  the  said  premises  in  tenantable  re- 
pair during  the  said  term. 

And  the  said  L.  T.  for  himself,  his,  &c.  doth  covenant,  &c. 
with  the  said  proprietors,  that  he,  the  said  L.  T.  will,  during  the 
said  term,  occupy  and  carefully  manage  the  said  premises,  and 
will  keep  a  regular  and  orderly  house  of  public  entertainment 
thereon,  according  to  the  laws  of  this  Commonwealth  respecting 
taverns  and  houses  of  public  entertainment,  and,  at  the  end  and 
expiration  of  the  said  term,  shall  peaceably  surrender  and  yield  up 
to  the  said  proprietors  the  leased  premises,  in  good  order  and  re- 
pair, casualties  by  fire  and  public  enemies  excepted ;  and  further, 
that  he,  the  said  L.  T.  his,  &c.  shall  well  and  truly  pay  to  the 
said  proprietors,  or  to  their  treasurer,  a  rent  for  the  said  premises 
of,  ^.  lawful  current  money,  per  annum,  the  same  to  be  paid 

quarterly,  that  is  to  say,  the  sum  of on,  d&c.  and  the  sum  of 

on,  &c.  and  in  like  manner  the  sum  of at  the  ex- 
piration of  each  and  every  three  months,  daring  the  said  term  and 
at  the  expiration  thereof.  And  further,  that  he,  the  said  L.  T.  his, 
^.  shall  pay  all  the  taxes,  which  shall  be  assessed  on  the  leased 
premises  during  the  said  term. 

And  further,  that  he,  &c.  during  the  said  term,  shall  keep  a 
minute  book  of  his  daily  receipts  in  the  said  house,  to  be  inspect- 
ed by  any  one  of  the  directors  of  the  said  corporation,  and,  if 
requested,  shall  give  a  copy  thereof  to  the  said  directors  as  often 
as  once  in  three  months. 
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In  witness  whereof  the  said  L.  T.  doth  hereto  set  his  hand  and 
seal,  and  N.  O.  Esq.,  president  of  the  said  corporation,  by  author- 
ity  thereof  doth  hereto  set  his  name,  as  president  thereof,  and  doth 
cause  the  seal  thereof  to  be  affixed,  the  day  and  year  first  abore- 
mentioned,  &c. 


6.  —  An  underlease. 

This  indenture,  made,  &c.  between  A.  B.  of,  ice  (the  lessor,) 
of  the.  one  part,  and  B.  C.  of,  &c.  (the  lessee,)  of  the  other  part, 
witnesseth,  that,  in  consideration  of  the  covenants  and  conditions 
herein  contained,  on  the  part  of  the  said  C.  D.,  his,  &,c.  to  be 
respectively  observed  and  performed,  the  said  A.  B.  doth  demise 
and  lease  unto  the  said  C.  D.  his,  &c.,  all  that,  &;c.,  which  are 
now  held  by  the  said  A.  B.  under  a  lease  granted  to  him  by  Z. 
Z.  of,  <S6C.  (the  original  lessor,)  by  indenture  bearing  date,  &,c. 

for  a  term  of years,  from  the  26th  day  of  March,  then  last 

past,  together  with  all  easements  and  appurtencmces  whatsoever, 
to  the  said  premises  belonging,  or  in  anywise  appertaining ;  To 
have  and  to  hold  the  said  premises,  with  their  appurtenances  to 
the  said  C.  D.,  his  executors,  administrators  and  assigns,  from  the 

day  of now  last  past,  for  the  full  term  of  ten  years 

and  three  quarters  of  another  year,  wanting  two  days ;  yielding 
and  paying  therefor  yearly,  and  every  year,  during  the  said  term 
hereby  granted,  except  the  three  last  quarters  of  a  year,  wanting 
two  days,  unto  the  said  A.  B.  his  executors,  &c.  the  rent  or  sum 

of  $ ,  in  even  portions  quarterly,  beginning  on  the day 

of  the  present  month,  clear  of  all  deductions  for  taxes  or  on  any 
other  account ;  and  also  yielding  and  paying  for  the  last  three 
quarters  of  a  year,  wanting  two  days,  of  the  said  term,  the  rent  or 

sum  of  $ ,  to  be  payable,  clear  of  all  deductions  as  aforesaid, 

on  the  days  and  in  the  manner  hereinafter  mentioned,  that  is  to 

say,  the  sum  of  $ on,  &c.,  the  sum  of  $ on,  &c. 

and  the  remaining  sum  of  $ on  the  last  day  but  one  of 

the  said  term  hereby  granted,  (The  lessee  covenants  to  pay  the 
rent,  Sfc,  as  in  common  leases.) 

(Covenant  by  the  lessor  to  pay  the  rent  reserved  by  the  origin 
nal  lease,) 

And  the  said  A.  B.  for  himself,  his  heirs,  executors  and  ad* 
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ministrators,  hereby  covenants  and  agrees  with  the  said  C.  D., 
his  executors,  &c.,  that  the  said  A.  B.  his,  &c.  will  truly  pay  or 
cause  to  be  paid,  the  yearly  rent,  reserved  by  the  said  lease  so 
granted  to  him  by  the  said  Z.  Z.  as  aforesaid,  and  observe  and 
perform  the  covenants,  conditions  and  agreements  therein .  con* 
taiued,  and  will  keep  the  said  C.  D.  his  executors,  administrators 
and  assigns,  indemnified  against  the  payment  of  the  same  rent, 
and  the  performance  of  the  same  covenants,  conditions  and  agree- 
ments, except  so  far  as  such  covenants,  conditions  and  agreements, 
are  conformable  to  the  covenants,  conditions  and  agreements 
hereinbefore  contained,  and  ought  to  be  observed  and  performed 
by  the  said  C.  D.  his  executors,  administrators  and  assigns. 

(Covenant  by  the  lessor  to  produce  the  original  lease  from 
time  to  time  on  reasonable  notice.) 

And  lastly  the  said  A.  B.  for  himself,  his  heirs,  executors,  ad* 
ministrators  and  assigns,  doth  hereby  covenant  with  the  said  C. 
D.  his,  (fcc,  that  he,  the  said  A.  B.  his,  &c.  shall  and  will,  from 
time  to  time,  during  the  term  hereby  granted,  upon  every  reason- 
able request  and  notice  thereof  in  writing,  for  that  purpose  given 
to  him  by  the  said  C.  D.  his  executors,  &c.,  produce  or  cause 
to  be  produced  and  shown,  to  the  said  C.  D.  his,  &c.  or  to  such 
person  or  persons  as  they  shall  desire  or  require,  the  said  inden- 
ture of  lease,  bearing  date,  &c.  as  aforesaid  and  hereinbefore  re- 
ferred to,  unless  the  said  A.  B.  his  heirs,  executors,  &c,  shall  be 
prevented  or  hindered  from  so  doing  by  fire  or  other  inevitable  ac- 
cident.    In  witness,  &c. 


6.  —  -4  lease  of  a  pew. 

This  indenture,  made,  &c.  between  A.  B.,  &c.  of  the  one 
part,  and  C.  D.,  &c.  of  the  other  part,  witnesseth,  that  for  and  in 
consideration  of  the  rents  and  covenants  hereinafter  reserved  and 
contained,  and  which  on  the  part  of  the  said  C.  D.  his  executors, 
administrators  and  assigns,  are  to  be  paid  and  performed,  the  said 
A.  B.  doth  demise,  ice.  to  the  said  C.  D.  his,  &c.  all  that  pew 

or  seat,  in  the meetinghouse,  situate  in  said  S.,  numbered 

,  with  free  liberty  of  ingress  and  egress  i!ito  and  from  the 

same  at  all  times  of  divine  service,  and  at  all  seasonable  times 
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whatsoever ;  to  hold  the  said  pew  or  seat  to  the  said  C.  D.,  his, 
&c.  from  the  day  of  the  date  hereof,  for  and  during  the  full  term 

of years  thence  next  ensumg,  yielding  and  paying  therefor, 

on  every  first  day  of  < during  the  said  term,  unto  the  said 

A.  B.  his  heirs  or  assigns,  the  yearly  rent  of dollars.  Pro- 
vided always  nevertheless,  that  if  it  shall  happen  that  the  said 
yearly  rent  hereby  reserved,  or  any  part  thereof,  shall  be  behind 
and  unpaid  by  the  space  of  twenty  days  next  after  it  shall  be- 
come due  as  aforesaid,  *  and  the  said  A*  B.  shall  tender  to  the 
said  C.  D.  one  shillings  with  intent  to  avoid  this  indenture^  then 
this  indenture  and  every  article  and  thing  herein  contained,  on  the 
part  of  the  said  A.  B.  to  be  done  and  performed,  shall  determine 
and  be  utterly  void.     {Lessee  covenants  to  pay  the  rent.) 

{Lessee  covenants  to  pay  taxes ^  S^c.) 

And  also,  that  he,  the  said  C.  D.  his,  &c.  at  all  times  hereafter 
during  the  term  aforesaid,  shall  and  will  pay  and  discharge  all 
taxes  and  parish  duties,  which  shall  be  duly  and  legally  assessed 
on  the  said  pew  or  seat,  &c.  {Lessor  covenants  for  quiet  enjoy- 
tnent,) 


7.  —  A  lease  to  enable  one  to  bring  an  ejectment. 

This  indenture,  made,  &c.  between  T.  H.  of of  the  one 

part,  and  J.  P.  of ,  of  the  other  part,  witnesseth,  that  the 

said  T.  H.  for  divers  good  causes  and  considerations  him  hereunto 
moving,  doth,  &c.,  unto  the  said  J.  P.,  all  that,  &c.  to  have  and 

to  hold  the  said,  &c.  &c.  unto  the  said  J.  P.  from  the day 

of now  last  past,  for  and  during  the  full  term  of  five  years, 

from  thence  next  ensuing,  yielding  and  paying  therefor,  every 
year  during  the  said  term,  unto  the  said  T.  H.  his  executors,  ad- 
ministrators and  assigns,  one  pepper  com  (if  the  same  shall  be 
lawfully  demanded)  on,  &c.  To  the  intent  and  purpose  that  the 
said  J,  P.  may  become,  forthwith,  the  tenant  of  the  said  T.  H., 
in  order  that  an  ejectment  may  be  brought  by  him  as  plaintiff, 
for  the  recovery  of  the  possession  thereof,  for  the  said  T.  H. 
against  J.  D.  as  the  casual  ejector.     In  witness,  &c. 

4^  The  words  in  Italic  may  be  omitted,  or  a  commoa  proviso  for  re*entry  may 
he  sabftituted  according  to  oircumstances. 
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8. — A  reversionary  lease. 

An  indenture,  &c.  between  B.  M.  of ,  of  the  one  part, 

and  C.  N.  of ,  of  the  other  part.     Whereas  the  said  B.  M., 

by  his  indenture  of  lease,  bearing  date  on  or  about,  &c.   which 

was  in  the  year,  &c.,  did  demise  to  J.  K.  of ,  a  certain  close 

of  land,  of  which  the  piece  or  parcel  of  ground,  to  be  hereby  leased, 
is  part,  for  the  term  of  sixty-two  years,  commencing  from,  &;c.  next 
before  the  date  thereof;  and  by  another  indenture  of  lease,  bearing 
date  on  or  about,  &c.,  which  was,  &c.,  the  said  B.  M.  did  demise 
or  lease  unto  T.  P.  the  said  close  of  land  (of  which,  &c.)  from 
the  end,  or  other  sooner  determination,  of  the  said  term  of  sixty- 
two  years,  for  the  further  term  of  eighteen  years,  as  by  the  said 
in  part  recited  indenture  of  lease  may  more  at  large  appear :  Now 
this  indenture,  &c.  witnesseth,  that,  for  and  in  consideration  of  the 
sum  of ,  to  the  said  B.  M.  paid,  by  the  said  C.  N.,  the  re- 
ceipt, &c.,  and  also  in  consideration  of  the  covenants  and  agree- 
ments, hereinafter  reserved  and  contained,  and  which  on  the  ten- 
ant's and  lessee's  part  and  behalf,  shall  be  done  and  performed,  he, 
the  said  B.  M.  doth,  &c.,  all  the  piece  of  ground,  &c.  to  hold 
said  piece  of  ground,  &c.,  unto  the  said  C.  N.,  his  executors,  &c. 
from,  &c.,  which  will  be  in  the  year  of  our  Lord,  ice.  (at  which 
time  the  last  of  the  before  recited  indentures  of  lease  will  expire,) 

for  and  during  the  full  term  of years  from  thence  next 

ensuing,  &c.  yielding  and  paying,  &c.  (as  in  other  leases,) 

In  witness,  &c. 


9.  —  All  indenture  for  continuing  a  lease  for  a  longer  term,  af- 
ter the  expiration  of  the  present. 

This  indenture,  Ate,  between  the  within  named  A.  B.  of  the 
one  part,  and  the  within  named  C.  D.  of  the  other  part,  witness- 
eth ;  that,  for  and  in  consideration  of  the  covenants  and  agree- 
ments hereinafter  contained,  which  on  the  part  and  behalf  of  the 
said  C.  D.  bis  executors,  administrators  and  assigns,  are  to  be  done 
and  performed,  the  said  A.  B.  by  these  presents  doth,  &c.,  unto 
the  said  C.  D.,  his,  &c.,  all  that  piece  or  parcel  of  ground,  with 
the  messuage  or  tenement  thereon  standing,  and  all  and  singular 
other  the  premises  respectively  comprised  in  the  within  written 

41 
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lease,  and  thereby  demised  to  the  said  C.  D.  (except  as  therein  is 
excepted.)  To  have  and  to  hold  the  said  piece  or  parcel  of  ground, 
messuage  or  tenement,  and  all  and  singular  other  the  premises 
hereby  leased,  (except  as  aforesaid,)  unto  the  said  C.  D.,  his  ex« 

ecutors,  &c.,  from  the day  of ,  which  will  be  in  the 

year ,  and  when  the  said  within  written  lease  will  expire,'for 

and  during  and  unto  the  full  end  and  term  of years  longer, 

from  thence  next  ensuing,  subject  to  the  like  rent,  and  payable  in 
like  manner  as  within  mentioned,  and  subject  to  the  like  power  of 
entry,  as  well  on  non-payment  of  rent  as  on  the  happening  of  any 
other  of  the  incidents  mentioned  in  the  within  written  proviso,  or 
condition  of  re-entry.  And  it  is  hereby  declared  and  agreed,  by 
and  between  the  said  parties  to  these  presents,  that  they  and  their 
respective  heirs,  executors,  administrators  and  assigns,  shall  and 

will  by  these  presents,  during  the  additional  term  of years 

hereby  granted,  stand  and  be  bound,  for  the  said  premises,  with 
the  appurtenances,  in  the  same  covenants,  conditions  and  agree* 
ments  respectively,  as  they,  the  said  parties,  and  their  respective 
heirs,  executors,  administrators  and  assigns,  do  now  stand  bound, 
in  and  by  the  said  within  lease ;  it  being  the  intent  and  meaning 
hereof,  that  this  present  indorsed  lease,  and  the  additional  term 
hereby  granted,  shall  be  upon  the  same  footing,  and  all  the  cove* 
nants,  conditions  and  agreements,  respectively  therein  contained, 
be  equally  available,  and  have  the  like  force  and  effect,  to  all  in- 
tents and  purposes,  as  if  every  article,  matter  and  thing,  contain- 
ed iu  the  said  within  lease,  were  inserted  and  contained  in  this 
present  indenture.     In  witness,  &c. 

10.  —  A  lease  of  goods  atid  household  furniture. 
This  indenture  of  two  parts,  made  this day  of , 


between  A.  B.  of,  &c,  merchant,  and  C.  D.  of,  {ac,  merchant, 
witnesseth,  that  the  said  A.  B.,  in  consideration  of  the  covenants 
hereinafter  contained,  on  the  part  of  the  said  C.  D.  to  be  per- 
formed, hath  demised  and  leased  to  the  said  C.  D.  and  his  assigns, 
all  the  goods  and  household  furniture,  contained  in  the  schedule 
hereunto  annexed,  to  hold  to  the  said  C.  D.  and  his  assigns,  from 
the  date  hereof  for  the  full  term  of  three  years :  yielding  and  pay- 
ing therefor  the  annual  rent  of  fifty  dollars,  in  four  equal  quarterly 
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payments,  viz ;  on  the day  of ,  on  the day  of , 


on  the day  of ,  and  on  the day  of ,  in  every 

year  during  the  said  term.  And  the  said  A.  B.  covenants,  that 
the  said  C.  D.  &c.  his  assigns,  shall  quietly  hold  and  enjoy  the 
leased  premises,  without  the  lawful  hindrance  of  any  person  or 
persons  whatsoever.  And  the  said  G.  D.  covenants,  that  he  will 
pay  the  rent  aforesaid  in  manner  aforesaid,  during  the  said  term  ; 
that  he  will  not  assign  this  lease,  or  underlet  the  said  goods,  or 
any  pcut  thereof  without  the  written  consent  of  the  said  A.  B. ; 
that  he  will  replace  at  his  own  expense  any  of  the  said  goods, 
which  may  be  casually  lost  or  injured  during  the  said  term,  and 
at  the  expiration  of  the  said  term,  or  other  sooner  determination 
of  this  lease,  will  restore  the  said  goods  and  household  furniture 
to  the  said  A.  B.  or  his  assigns,  in  the  like  good  order  and  con* 
dition  as  they  now  are,  wear  and  tear  arising  from  a  reasonable 
use  of  the  same,  and  loss  from  the  casualty  of  fire,  alone  ex- 
cepted.    In  witness,  &c. 

[These  provisos  may  be  inserted  at  discretion.] 

(Proviso,  for  determining  a  lease  of  goods  at  the  option  of  the 

lessor.) 

Provided  always  nevertheless,  that  if  the  said  A.  B.  or  his  as- 
signs shall  at  any  time  during  the  said  term,  tender  to  the  said 
G.  D.  or  his  assigns  one  dollar,  with  an  intent  to  determine  this 
lease,  then  this  lease  shall  wholly  cease  and  determine  from  the 
time  of  such  tender,  in  like  manner  to  all  intents  and  purposes 

whatever,  as  if  the  said  term  of were  fully  complete  and 

ended,  and  the  said  rent  shall  be  so  apportioned,  that  the  said  G. 
D.  or  his  assigns,  shall  pay,  and  the  said  A.  B.  or  his  assigns 
shall  receive,  after  the  rate  of  fifty  dollars  per  annum,  for  the  use 
of  the  goods  and  household  furniture  aforesaid,  during  the  time 
that  they  shall  be  used,  or  retained  by  the  said  G.  D.  in  his  pos- 
session, by  virtue  hereof. 

(Clause  for  the  purchase  of  goods,  Src.  by  the  lessee.) 

Provided  also*  and  it  is  expressly  covenanted  by  either  of  the 
said  parties  to  the  other  of  them,  and  their  assigns  respectively, 
that  if,  at  any  time  during  the  said  term  or  within  ten  days  after 
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expiration  or  sooner  determination  thereof,  as  aforesaid,  the  said 
C.  D.  or  his  assigns  shall  be  minded  to  purchase  the  leased  premises) 
at  the  prices  set  against  them  in  the  said  schedule,  amounting  in 
the  whole  to  the  sum  of  five  hundred  and  eighty  dollars,  and  shall 
pay  or  tender  the  said  sum  to  the  said  A.  B.  or  his  assigns,  together 
with  all  arrearages  of  rent  then  due  or  to  be  apportioned  as  afore^ 
said  with  intent  to  purchase  the  said  goods,  then  the  said  A.  B. 
or  his  assigns,  in  consideration  of  the  said  sums  of  money  so  ten- 
dered or  paid  as  aforesaid,  shall  by  a  legal  and  sufficient  bargain 
and  sale,  or  other  deed  or  conveyance,  sell  and  convey  the  said 
leased  premises  to  the  said  C.  D.  or  his  assigns,  to  his  or  their 
sole  use,  free  from  the  lawful  claims  and  demands  of  all  persons 
whatsoever,  and  the  said  lease  if  not  otherwise  determined,  shall 
from  thenceforth  cease  and  determine,  in  the  same  manner,  as  if 
the  said  term  of  three  years  had  wholly  expired  and  elapsed. 
In  witness,  &c.     {See  the  note  to  bills  of  sale,  ante.) 


Special  Covenants. 


1.  —  A  covenant  by  the  lessor  to  pay  tasces,  to  be  inserted  before 

that  for  peaceable  enjoyment. 

That  he,  the  said  A.  B.  his  executors,  administrators  and 

assigns,  shall  and  will,  from  time  to  time,  and  at  all  times,  during 
the  said  term,  well  and  truly  pay,  or  allow  out  of  the  rent  here* 
by  reserved,  all  rates,  taxes  and  assessments  whatsoever,  that 
shall  or  may  be  assessed,  charged  or  imposed  on  the  said  prem- 
ises, or  any  part  thereof,  and  thereof  and  therefrom,  save  harm- 
less and  keep  indemnified  the  said  C.  D.,  his,  &.c.  &c. 


2.  —  Lessee  not  to  permit  noxious  trades  to  he  carried  on. 

And  also  that  he,  the  said  B.  H.  his  executors,  administrators 
and  assigns,  shall  not,  nor  will,  at  any  time  during  the  continuance 
of  the  said  term,  permit  or  suffer  any  person  or  {fersons  to  use  or 
follow,  in  or  upon  the  said  premises,  the  trade  of  sedan  chair 
maker,  butcher,  currier,  soapboiler,  brewer,  distiller,  tallow-chand- 
ler, sugar^baker,  working  brazier,  tinman,  dyer,  founder,  smith  or 
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any  nauseous  or  offensive  business  whatsoever,  without  the  license 
and  consent  of  the  said  F.  W,  his  heirs,  executors,  administrators 
or  assigns,  first  had  and  obtained  in  writing,  for  that  purpose. 


3.  —  To  inhabit  part  of  the  premises* 

And  also  that  they,  the  said  C.  D.  and  E.  O.,  &c.,  or  one  of 
them,  shall  and  will  personally  inhabit  and  occupy  the  said  mes* 
suage  or  farmhouse,  with  the  appurtenances,  with  their,  or  one 
of  their  families,  and  not  shut  up  or  desert  the  same,  during  the 
said  term. 


4.  —  Not  to  assign  or  underlease  without  license,  (1) 

And  also  that  they,  the  said  C.  D.  and  E.  G.,  their  executors 
and  administrators,  shall  not  and  will,  at  any  time  or  times  during 
the  said  term,  assign  or  underlease  the  demised  premises,  or  in 
any  other  manner  part  with  the  possession  or  occupation  of  the 
same,  during  any  part  of  this  demise,  without  the  special  license 
and  consent  of  the  said  A.  B.  his  heirs  or  assigns,  in  writing  un- 
der his  or  their  hands  and  seals,  first  had  and  obtained. 


6.  —  That  any  of  the  parties  may  set  up  boards  to  hinder 

looking  out  of  the  window,  ^c» 

And  it  is  hereby  covenanted  and  agreed,  by  and  between  all 
the  said  parties  to  these  presents,  for  themselves,  their  executors, 
administrators  and  assigns,  in  manner  and  form  following,  (that 
is  to  say)  that  any  of  the  said  parties,  their  executors,  adminis- 
trators or  assigns,  shall  and  may,  at  their  will  or  pleasure,  fasten 
or  set  up  boards  or  blinds,  in  such  wise  or  manner,  as  may  only 
binder  the  prospect  or  looking  out  of  the  window,  in  the  back 
part  of  the  shop  of  the  hereby  demised  messuage,  into  the  yard 
of  the  said  other  messuage,  in  the  tenure  of  the  said  W.  B., 
(the  lessor)  or  out  of  the  said  yard  into  the  same  shop,  thereby 
not  obscuring  or  hindering  the  light  coming  in  through  the  same 
window  into  the  said  shop. 

(1)  The  covenaift  not  to  assign  without  license,  applies  only  to  voluntary  aets 
by  the  lessee ;  it  has  no  bearing  upon  proceedings  in  invitwn^  or  sales  by  act  of 
law.  A  covenant,  however,  might  be  inserted,  that  the  lease  shaU  not  pass  by 
operation  of  law.  PhUpot  v.  Hoare,  2  Atk.  219  ;  Doe  v.  Bevatif  8  Maule  &  Selw. 
353 ;  Doe  v.  Carter,  8  T.  R.  300;  Doe  v.  Hawk,  2  East,  481 ;  Moe  v.  OaiUera,  2 
T.  B.  138 ;  4  Kent* s  Com.    124. 
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6.  —  Covenant  that  the  demised  premises  shall  not  be  used  as  a 

work-house  or  school-house,  S^c 

And  also  that  the  said  premises,  or  any  part  thereof,  shall  not, 

at  any  time  during  the  said  term  of years,  be  used  as  or  for 

a  poor-house  or  work-house  for  the  poor  of  the  town  of  

aforesaid,  or  any  of  them,  to  dwell  or  inhabit  in,  or  as  or  for  a 
^hool  for  the  education  of  children,  &c. 


7.  — A  covenant  that  the  tenant  shall  lay  out,  ^c.  in  repairs. 

And  the  said  A.  B.  doth  covenant,  &c.  to  and  with  the  said  C 
D.  his  heirs  and  assigns,  that  he,  the  said  A.  B.,  his,  &c.,  shall  and 

will,  within next  after  the  date  hereof,  lay  out  and  expend 

the  sum  of in  repairing  and  beautifying  the  said  messuage 

or  tenement.  ( Or,  shall  and  will,  at  his  own  proper  costs  and 
charges,  well  and  sufficiently,  put  the  said  messuage  or  tenement 
hereby  demised  in  a  good,  sufficient  and  tenan table  repair,  and 
particularly  shall  and  will,  &c.  the  particulars  agreed  on.) 

8.  —  An  agreement  that  lessee  m>ay  deduct  taxes,  and  the  charges 

of  repairs  out  of  the  rent 

And  also  that  it  shall  be  lawful  to  and  for  the  said  A.  B.  his, 
&c.  to  retain  out  of  every  year's  rent  agreed  to  be  paid  to  the 
said  C.  D.  his  heirs  or  assigns  as  aforesaid,  so  much  money  as  he, 
the  said  A.  B.,  his,  &c.  shall,  from  time  to  time  during  the  said 
term,  have  paid  for  the  taxes,  agreed  to  be  paid  by  the  said  C.  D. 
his  heirs  and  assigns  ;  and  also  for  such  repairs,  amendments  and 
additions  by  him  made  and  done,  in  and  about  the  premises,  by 
and  with  the  consent  or  direction  of  the  said  C.  D.,  his  heirs  or 
assigns,  or  without,  so  that  such  money  be  laid  out  and  expended 
in  repairing  and  supporting  the  said  premisesi  or  some  part  thereof. 


9.  —  A  covenant  to  renew  a  lease.  (1) 

And  further,  that  he,  the  said  A.  fi.,  his,  d&c,  at  the  costs  and 
charges  of  the  said  C.  D.  his  executors,  administrators  or  assigns, 

(1)  These  corenants  are  q{  gfjeat  eerrice  to  both  parties  and  offer  inducements 
to  permanent  improvements.  They  run  with  the  land  and  bind  the  grantee  of 
the  reversion.  Covenants  for  continual  renewals  as  they  tend  to  create  perpetai- 
ties  are  not  favored ;  but  it  is  supposed  that  where  they  are  explicit,  they  would 
be  binding.  Funmi>al  v.  Crete,  3  Atk.  83 ;  Coke  v.  Bwth^  Comp.  B.  819;  See 
4  Kent's  Com.   109. 
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(if  thereto  requested  by  him  or  them,  six  months  before  the  ex- 
piratioii  of  the  term  hereby  demised)  shall  and  will  grant  a  further 
lease  of  the  aforesaid  premises  to  the  said  C.  D.,  his,  &c.,  for  the 

further  term  of years,  to  commence  from  the  expiration  of 

the  term  hereby  granted,  at  and  under  the  same  yearly  rent,  and 
containing  therein  the  like  covenants  and  agreements,  as  are  in 
these  presents  contained,  he,  the  said  C.  D.  his,  &c.  executing  at 
the  same  time  a  counter  part  thereof,  &c. 


10.  —  A  license  to  a  lessee  to  assign  or  to  underlet  may  be  thus 

given. 

Memorandum.  That  A.  B.  of,  d&c  (the  lessor)  doth  license 
and  permit  C.  D.  of,  &c.  {the  lessee)  to  demise,  assign  or  other- 
wise part  with,  or  dispose  of  all  or  any  part  of  the  messuages, 
tenements  and  premises,  to  him  demised  in  or  by  a  certain  inden- 
ture of  lease,  bearing  date,  d^c,  unto  E.  F.  of,  &c.  {the  intended 
assignee)  for  all  or  any  part  of  the  estate,  term  or  interest  of  him, 
the  said  C.  D.  therein,  under  or  by  virtue  of  the  said  indenture, 
any  restriction  therein  contained  to  the  contrary  notwithstanding. 
In  witness,  &c. 

Note.  —  If  it  is  wished  to  restrain  the  assignee  from  assign- 
ing again,  a  clause  like  the  following,  should  be  introduced,  before 
the  in  testimonium.  ''  Provided,  however,  that  the  said  E.  F. 
shall,  in  the  underlease  or  assignment  so  intended  to  be  made  to 
him  as  aforesaid,  be  restrained  from  assigning,  underletting  or  other- 
wise parting  with  the  same  premises,  or  any  part  thereof,  or  any 
term,  estate  or  interest  therein,  without  the  license  and  consent  in 
writing  of  the  said  A.  B.  (the  original  lessor)  his  heirs  or  as- 
signs, first  had  and  obtained  for  that  purpose,  in  the  same  manner 
to  all  intents  and  purposes,  as  the  said  C.  D.  is  prohibited  from 
parting  with  the  possession  of  the  same  premises,  by  the  above- 
mentioned  lease  so  granted  to  him  as  aforesaid,"  d&c. 

To  restrain  the  lessee  from  underletting  again,  on  the  expiration 
of  any  underlease  he  may  make,  it  will  be  necessary  to  introduce 
the  following  clause,  in  the  above  license.  ''  Provided,  also,  that 
the  license  so  hereby  given  by  the  said  A.  B.  to  the  said  C.  D., 
shall  not  extend  to  permit  the  said  C.   D.  to  make  any  further 
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underlease  or  assignment  of  the  said  premises  or  any  part  there- 
of, or  of  any  estate  or  interest  therein,  at  the  end  of  the  term  so 
hereby  permitted  to  be  granted  nato  the  said  E.  F.  as  aforesaid, 
without  the  like  license  and  consent  of  the  said  A.  B.  his  heirs 
or  assigns,  first  had  and  obtained  for  that  purpose,"  ioc. 


11.  —  The  lessor  covenants  to  sell  the  inheritance  to  the  lessee^ 

on  request. 

And,  in  case  the  said  C.  D.  {the  lessee)  his  heirs,  executors 
or  administrators  or  assigns,  shall  during  the  said  term  be  de- 
sirous to  purchase  the  inheritance  of  the  premises  hereby  de- 
mised, and  shall  give  notice  of  such  intention  or  desire,  in  writ- 
ing during  the  same  term,  unto  the  said  A.  B.  {the  lessor)  his 
heirs  or  assigns,  at  his  or  their  usual  place  of  abode,  then  he, 
the  said  A.  B.  his  heirs  and  assigns,  shall  and  will,  at  any  time 
during  the  said  term,  at  the  charges  in  the  law  of  the  said  C.  D.  his 
heirs,  executors,  administrators  or  assigns,  convey  the  inheritance 
of  the  said  premises  unto  the  said  C.  D.  his  heirs,  executors,  ad- 
ministrators or  assigns  and  to  the  heirs  and  assigns  of  him  or  them, 
or  as  he  or  they  shall  direct ;  he,  the  said  C.  D.  his  heirs,  exe- 
cutors, &c.  paying  unto  the  said  A.  B.  his  heirs  or  assigns,  the 

sum  of as  the  consideration  of  such  purchase,  and  also 

paying  to  him  or  them  all  arrears  of  rent,  which  shall  be  then 
due,  &c. 


Provisos. 

I .  —  Proviso  empowering  lessor  to  enter  for  non-payment  of  rent 

or  commission  of  ttaste,  ^c. 

Provided  always,  and  these  presents  are  upon  this  express  con* 

dition,  that  if  the  said  yearly  rent  or  sum  of ,  or  any  part 

thereof,  shall  be  behind  and  unpaid  by  the  space  of days, 

next  after  the  said  days  of  payment,  whereon  the  same  is  appoint* 
ad  to  be  paid  as  aforesaid,  or  if  the  said  W.  P.  his  executors,  ad- 
ministrators, or  assigns,  shall  do,  or  commit,  or  suffer  to  be  done 
or  committed,  any  willful  or  voluntary  waste  in  or  upou  the  said 
premises,  or  any  part  thereof,  (except  the  pulling  down  of  old 
buildings  in  order  to  rebuild  the  same,)  that  then  it  shall  be  law* 
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ful  to  and  for  the  said  S.  W.  his  heirs  and  assigns,  into  aud  upon 
the  said  premises,  or  any  part  thereof^  in  the  name  of  the  whole, 
to  re-enter,  and  the  same  to  repossess  and  enjoy,  as  in  his  and  their 
former  estate,  any  thing  herein  contained  to  the  contrary  notwith- 
st€uiding. 

2,  ^  A  proviso  for  either  the  lessee  or  lessor,  to  determine  a  lease 

on  giving  notice  six  months  before. 

Provided  always,  and  these  presents  are  upon  this  condition, 
nevertheless,  that  it  shall  be  lawful,  to  and  for  either  the  said  E.  R. 
his  heirs'!^  or  assigns,  or  the  said  B.  S.  her  executors,  administra- 
tors, or  assigns,  to  determine  and  make  void  this  lease,  at  the  ex- 
piration of  the  first  seven  or  fourteen  years  of  the  said  term  of 
twenty-one  years,  on  causing  notice  or  warning  in  writing,  for  that 
purpose,  to  be  given  to,  or  left  for  the  other  of  them,  his  or  her 
heirs,  executors,  administrators  or  assigns,  at  his  or  their  usual  or 
last  place  of  abode,  six  calendar  months lat  least  before  the  time 
limited  for  determining  the  same  as  aforesaid,  any  thing  herein 
contained  to  the  contrary  notwithstanding. 


3.  —  A  proviso  giving  power  to  the  lessee  to  determine  the  lease 
on  giving  notice  in  writings  ^•c,  in  a  lease  made  by  tenant  for 
life,  Sfc. 

^Provided  always,  and  it  is  hereby  mutually  agreed  by  and  be- 
tween the  said  parties  hereto,  that  if  the  said  M.  P.  his  execu- 
tors, administrators,  or  assigns,  shall  be  minded,  and  desirous  to 
quit  the  said  premises,  and  surrender  this  present  demise,  and  his 
and  their  interest  therein,  at  the  expiration  of  the  first  seven  years, 
or  fourteen  years  of  the  said  term  of  twenty-one  years,  and  of  such 
his  or  their  mind  and  intention  shall  signify,  or  give  notice  thereof 
in  writing,  to  the  said  E.  D.  or  her  assigns,  during  her  life,  or 
after  her  decease  to  such  person  or  persons,  as  are  or  shall  be  entitled 
to  the  premises,  expectant  upon,  or  in  remainder  after  her  decease,  to 
be  left  at  her,  his,  or  their  usual  place  of  abode,  six  calendar  months 
at  least  before  the  end  and  expiration  of  the  said  first  seven  or 
fourteen  years,  and  if  the  said  yearly  rent  be  paid  up  to  such  time 

*  If  the  premisefl  are  leasehold,  instead  of  "heirt  or  aisi^nt,'"  insert,  **executor$^ 
adminiatraian  or  euBiffm,** 

42 
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of  quitting,  and  the  premises  be  left  in  due  repair  and  condition, 
according  to  the  covenants  aforesaid  for  that  purpose,  then,  from 
and  after  the  expiration  of  the  said  first  seven  or  fourteen  years, 
(which  of  the  said  times  shall  be  mentioned  in  the  said  notice  or 
warning)  this  present  demise,  and  every  thing  herein  contained, 
shall  cease,  and  be  utterly  void  and  of  none  effect,  to  all  intents 
and  purposes  whatsoever,  in  like  manner  as  if  the  said  term  of 
twenty-one  years  had  elapsed  and  run  out,  any  thing  herein  con- 
tained to  the  conti*ary  notwithstanding.     In  witness.  Sec. 


4.  —  A  proviso  making  void  a  lease  in  case  of  the  death  of  the 

lessee. 
Provided  always,  and  these  presents  are  upon  this  condition, 
that  if  the  said  M.  S.  shall  happen  to  die  at  any  time  during  the 
term  hereby  demised,  and  the  executors,  administrators  or  assigns 
of  the  said  M.  S.,  shall  at  any  time  after  the  expiration  of  the 
first  three  years  of  the  said  term,  be  minded  and  desirous  to  quit 
and  leave  the  said  premises,  and  of  such  his  mind  and  intention, 
shall,  on  any  quarter  day  after  the  expiration  of  the  said  three 
years,  give  or  leave  six  months'  warning  in  writing,  to  or  for  the 
said  C.  D.  his  executors,  administrators  or  assigns^  at  his  or  their 
then  place  or  places  of  abode  (he,  the  said  C.  D.  his  executors, 
administrators,  or  assigns,  having  first  paid  the  rent,  and  performed 
and  kept  all  and  singular  the  covenants,  provisos  and  agreements 
herein  contained,  on  his  and  their  part  to  be  done  and  performed) 
then  and  in  such  case,  at  the  expiration  of  the  .  said  six  mouths, 
(such  notice  having  been  first  given  as  aforesaid)  these  presents, 
and  the  term  hereby  granted,  as  for  any  future  continuance,  shall 
cease,  determine  and  be  utterly  void,  any  thing  herein  contained 
to  the  contrary  notwithstanding.     In  witness,  &c. 


5.  —  A  proviso  for  a  re-entry  in  case  partimlar  trades  should  be 

used,  Ifc. 

Provided  always  nevertheless,  that  if  the  said  yearly  rent,  &c. 

shall  happen  to  be  behind,  dirC,  or  in  case  the  said  E.  E.,  his,  &c., 

shall  permit  or  suffer  any  person  or  persons  to  inhabit  or  dwell  in 

the  said  premises,  or  any  part  thereof,  who  shall  use  and  follow 

the  trade  of  a ,  (See  before^  No.  1,)  then,  and  from  thence- 
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forth,  in  any  of  the  said  cases,  it  shall  and  may  be  lawful  to  and 
for  the  said  A.  B.  {the  lessor)  his  heirs  and  assigns,  into  and  upon 
the  said  premises,  or  any  part  thereof  in  the  name  of  the  whole, 
to  re-enter,  and  the  same  to  have  again,  and  enjoy,  as  in  his  or 
their  former  estate  and  right,  any  thing  herein  contained  to  the 
contrary  notwithstanding. 
In  witness,  &c. 


(1)  Exceptions  and  Reservations  in  Leases,  &c. 

1.  —  Exception  of  a  watercourse. 

Except,  and  always  out  of  this  present  demise  reserved  unto 
and  for  the  said  W.  S.  and  F.  his  wife,  their  executors,  adminis- 
trators and  assigns,  and  the  inhabitants  of  the  said  messuage  or 
tenement  in  the  tenure  of ,  for  the  time  being,  the  water- 
course or  passage  for  water,  made  under  or  through  the  shop  of 
the  said  messuage,  for  conveyance  of  water  from  the  yard  or  back 
part  of  the  said  messuage,  in  the  tenure  of  the  said  W.  B.  into 

,  and  free  liberty  of  ingress  and  egress,  into  and  upon  the 

said  messuage,  for  him,  the  said  W.  S.  and  F.  his  wife,  their  exe- 
cutors, administrators,  tenants,  workmen  and  assigns,  at  all  times 
convenient  during  the  term  hereby  granted,  to  cleanse,  repair 
and  amend  the  same  watercourse. 

2.  —  Exception  of  a  way. 

Except,  and  always  reserved  unto  and  for  the  said  E.  G.  his 
executors,  administrators,  tenants  and  assigns,  and  all  other  per- 
sons whatsoever,  free  leave  and  liberty  to  pass  and  repass  by,  or 
through  the  way  or  passage,  lying  through  the  said  messuage  or 

tenement  out  of into  a  place  there,  on  the  back  part  of  the 

said  messuage  or  tenement,  called -leading  into ,  at  all 

convenient  times,  in  the  daytime  only,  during  the  term  of  years 
hereinafter  granted. 

3.  —  Exception  to  see  the  lord  mayor^s  show. 
Except,  and  always  reserved  unto  the  said  A.  and  B.  their  ex- 

(1)  Words  by  way  of  exception  may  constitute  in  some  instances  eovenanU. 
SbttottA  T.  Hauiton,  1  Bingk.  433,  per  Ld.  Gifford;  9  B.  &  C.  513  &  514. 
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editors,  admiuistrators  and  assigns,  liberty  for  them  and  such  other 
persons  as  they  or  either  of  them  shall  appoint,  (not  exceeding  in 
number  four  persons)  to  stand  in  the  balcony  belonging  to  the 
said  premises,  and  to  see  the  shows  and  pastimes  that  shall  be  or 
.  appear  in  the  streets  near  thereunto,  upon  the  day  commonly 
called  Lord  Mayor's  day,  and  on  such  other  eminent  or  festival 
days,  whereon  any  shows  or  pastimes,  or  other  public  matters 
shall  appear  to  be  exhibited,  and  liberty  to  pass  and  repass  to 
and  from  the  said  balcony  for  the  purpose  aforesaid,  by  and 
through  the  said  messuage  or  tenement,  from  time  to  time,  and 
at  all  times  during  the  said  term  hereunder  granted. 

4.  —  Exception  of  a  carriage  way. 

Excepting  and  always  reserving  out  of  this  present  demise,  unto 
the  said  A.  B.  his  heirs  and  assigns,  all  timber  trees,  &c.,  and  also 
a  carriage  and  driftway  through  and  over  the  aforesaid  premises, 
for  the  said  A.  B.,  to  and  from  any  part  of  the  farm  or  grounds^ 
for  any  purpose. 

6.  — Exception  of  a  way feet  wide. 

Except,  Cue.  to  the  said  A.  B.  his  heirs  and  assigns,  free  liberty 
of  ingress,  egress  and  regress  into  and  from  the  stables  of  the 
said  A.  S.  belonging  to  the  said  house  already  built  there,  with 
his  and  their  servants,  horses,  coaches  and  other  carriages  of  all 
kinds  whatsoever,  by  and  through  a  way  or  passage  made,  or 
intended  to  be  made,  at  the  lower  end  of  the  said  piece  or  parcel 
of  ground,  &c.  of  about feet  wide. 
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A    CONVETANCE   BT    LeASE  AND    RELEASE     AS     PRACTISED    IN   ENG- 
LAND. 

1.  —  A  bargain  and  sale  for  a  year  to  precede  a  release. 

This  indenture,  made,  &c.   between  A.  B.  of ,  of  the 

one  part,  and  C.  D.  of ,  of  the  other  part,  witnesseth,  that 
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the  said  A.  B.,  for  and  in  consideration  of  the  sum  of ,  to 

him  in  hand  paid  by  the  said  C.  D.,  at  or  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, doth  *grent)  bargain  and  sell,  &c.  unto  the  said  C.  D., 
his  executors,  &c,  all  that  messuage,  &c.,  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues  and  profits  of 
all  and  singular  the  said  premises,  and  every  part  and  parcel  there- 
of, with  the  appurtenances :  To  have  and  to  hold  the  said  mes- 
suage, 6cc.  above  granted,  &c.,  unto  the  said  C.  D.  his,  &c,,  from 
the  day  next  before  the  day  of  the  date  hereof,  for  and  during,  and 
until  the  full  end  and  term  of  one  whole  year,  from  thenceforth 
next  ensuing  and  fully  to  be  complete  and  ended  ;  yielding  and 

paying  therefor  one  pepper  corn,  at  or  upon next  ensuing  the 

date  hereof,  if  the  same  shall  be  lawfully  demanded :  To  the  in- 
tent, that  by  virtue  of  these  presents,  and  by  force  of  the  statute 
made  for  transferring  uses  into  possession,  he,  the  said  C.  D.  may 
be  in  the  actual  possession  of  all  and  singular  the  said  premises 
above  bargained  and  sold,  with  the  appurtenances,  and  be  thereby 
enabled  to  take  and  accept  of  a  grant  and  release  of  the  reversion 
and  inheritance  thereof^  to  him  and  his  heirs,  to  the  only  proper 
use  and  behoof  of  the  said  C.  D.  his  heirs  and  assigns  forever. 
In  witness,  &,c. 

The  release. 

This  indenture,  made,  &c.  between  A.  B.  of of  the  one 

part,  and  C.  D.  of of  the  other  part,  witnesseth,  that  the 

said  A.  B.,  for  and  in  consideration  of ,  to  him  in  hand  paid, 

at  or  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  doth  grant,  bargain,  sell,  alien, 
release  and  confirm,  unto  the  said  C.  D.,  in  his  actual  possession 
now  being,  (by  virtue  of  a  bargain  and  sale,  bearing  date  the  day 
next  before  the  day  of  the  date  of  these  presents,  and  by  force  of 
the  statute  made  for  transferring  uses  into  possession,)  and  to  his 
heirs  and  assigns,  all  that  messuage,  &c.,  and  the  reversion,  &c. ; 


^  If  an  estate  for  a  year  is  granted  at  common  law,  and  not  by  -way  of  bar- 
gain and  sale,  an  actual  entry  into  the  lands  by  the  lessee,  will  be  necessary, 
before  he  can  receive  a  release.  In  such  case  the  words  should  be  '*  demised, 
leated,  and  to  farm  leiten"  ^.,  and  then  the  clause,  <«  to  the  irUenti"  ^.,  may  be 
omitted,  and  the  release  altered  accordingly.  See  Watk.  on  Con  v.  121 ;  Sand, 
on  Uses,  361. 
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and  also  all  deeds,  &c.  To  have  and  to  hold  all  and  singular, 
the  said  messuages  or  tenements,  &c.,  unto  the  said  C.  D.his  heirs 
and  assigns,  to  the  only  proper  use  and  behoof  of  the  said  C.  D« 
his  heirs  and  assigns  forever,  and  to  and  for  no  other  use,  intent, 
or  purpose  whatsoever.  (Covenants,  that  he  is  lawfully  seized j 
tfc. ;  hath  good  right,  ffc,  to  grant,  release,  convey  and  confirm^ 

6fc. for  quiet  enjoyment  -^-^^  free  from  inciimbrances 

for  further  assurance .) 


In  witness,  &c. 


NOTES. 


A  lease  and  release,  when  made  by  tenant  for  life,  does  not  pass  or 
destroy  any  contingent  estates  limited  after  his  estate  for  life.  3  Wills. 
245. 

If  tenant  for  life  conveys  in  fee  by  this  conveyance,  he  does  not 
incur  a  forfeiture  of  his  life  interest.     Sand,  on  Us.  378,  379. 

If  tenant  for  life  with  a  power  in  gross  annexed  to  his  estate,  as  a 
power  to  make  a  jointure  on  an  aflertaken  wife,  or  power  to  make 
leases  to  commence  after  his  death,  conveys  by  lease  and  release  in 
fee,  it  does  not  destroy  the  power.  For  in  all  these  cases,  by  the 
lease  and  release,  nothing  but  an  estate  for  life  passes,  which  he  may 
lawfully  transfer.     Ibid, 


2.  —  Habendum  et  tenendum  of  a  release  (after  a  lease  for  a 
year,)  with  limitatio7is  to  prevent  dower,  so  framed  as  to  enable 
the  purchaser  to  make  a  valid  conveyance  without  the  inters 
position  of  his  trustee. 

To  have  and  to  hold  the  said  messuage,  &c.  unto  the  said  D. 
E.  (the  purchaser)  his  heirs  and  assigns  forever,  to  the  use  of  such 
person  and  persons,  for  such  estate  and  estates,  interest  and  inter- 
ests, and  to  and  for  such  ends,  intents  and  purposes,  and  upon 
such  trusts,  and  charged  and  chargeable  in  such  manner,  and  sub- 
ject to  such  powers  of  revocation  and  new  appointment,  and  other 
powers,  provisos,  conditions,  limitations,  declarations  and  agree- 
ments, as  the  said  D.  E.  shall  at  any  time  or  times,  and  from  time 
to  time,  by  any  deed  or  deeds,  instrument  or  instruments  in  writ- 
ing, to  be  sealed  and  delivered  by  him  in  the  presence  of,  and  at- 
tested by  two  or  more  credible  witnesses,  direct,  limit,  or  appoint, 
and  in  default  of,  or  until  such  direction,  limitation,  or  appointment, 
or  in  case  any  such  shall  be  made,  then  subject  thereto,  and  when 
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and  as  the  estate  or  estates,  interest  or  interests  thereby  directed, 
limited,  appointed,  or  created,  shall  respectively  end  and  determine, 
and  in  the  mean  time  subject  thereto,  and  as  to  such  part  or  parts 
of  the  same  premises,  and  all  such  estate  and  interest  therein  of 
which  no  such  direction,  limitation,  or  appointment  shall  be  effect- 
ually made  as  aforesaid,  to  the  use  and  behoof  of  the  said  D.  E. 
and  his  assigns,  for  and  during  his  life  ;  and  from  and  after  the  de- 
termination of  that  estate  by  any  means  in  his  lifetime,  to  the  use 
and  behoof  of  the  said  W.  B.  (a  trustee)  and  his  heir8,*Cor  his 
executors  and  administrators)  during  the  natural  life  of  the  said 
D.  E. ;  in  trust  nevertheless,  to  and  for  the  only  benefit  of  the 
said  D.  E.  and  his  assigns ;  and  from  and  after  the  determination 
of  the  estate  so  limited  in  use  to  the  said  W.  B.  (the  trustee) 
during  the  life  of  the  said  D.  E.,  to  the  use  and  behoof  of  the 
said  D.  E.  his  heirs  and  assigns  fo|ever,  and  to  and  for  no  other 
use,  intent  or  purpose  whatsoever,  &c  &c.     In  witness,  &c. 

NOTES. 

There  are  several  modes  by  which  an  estate  may  be  conveyed  so  as 
to  prevent  dower. 

1.  As  a  woman  shall  not  be  endowed  of  a  trust  estate,  if  a  con* 
veyance  is  made  to  A.  B.  and  C.  D.  in  fee,  to  their  use  as  joint  tenants, 
in  trust  nevertheless  for  E.  F.  the  purchaser,  hero  if  E.  F.  the  pur- 
chaser, dies,  his  wife  shall  not  be  endowed.  Sand,  on  Uses,  189,  395. 
Nor  if  the  trustees  die,  shall  the  wife  of  the  longest  liver  of  them,  be 
endowed.     Sand,  on  Uses,  192 ;  1  Crui^'s  Dig.  541. 

In  Massachusetts,  as  there  is  no  Court  of  Chancery  (1)  to  enforce  a 
trust,  the  trustees  should  be  made  a  party  to  the  conveyance,  and  should 
covenant  with  the  purchaser,  to  convey  and  dispose  of  the  estate  as  he 
or  his  heirs  or  assigns,  shall  direct  or  appoint. 

The  inconvenience  attending  this  mode  is,  that  the  legal  fee  is  out- 
standing, and  should  the  trustees  refuse  to  convey  according  to  the  direc- 
tion of  the  cestui  que  trusty  no  remedy  in  this  State  can  be  had,  except 
upon  the  covenant  of  the  trustees  to  perform. 

2.  A  woman  is  not  entitled  to  dower  in  lands  held  in  joint  ten- 
ancy. Co.  Liu.  31,  b.  Another  mode  of  preventing  dower  there- 
fore, is,  to  limit  the  estate  to  the  purchaser  and  a  trustee,  in  fee,  (in 
joint   tenancy,)    to  their   use  as  joint  tenants,  in  trust  nevertheless  as 

*  It  is  better  perhaps  to  limit  the  iatermediate  estate  to  the  executors  and  ad- 
ministrators of  W.  R.  than  to  his  heirs,  in  order  to  prevent  its  resting  in  a  minor. 
See  Watk.  Conv.  26  ;  Bntl.  note,  Co.  Litt.  379,  b. 

(1)  Equity  powers  in  cases  of  trusts  are  conferred  on  the  Supreme  Judicial 
Court  by  c.  81,  Rev.  Stat,  of  Mass.  §  8. 
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to  the  estate  of  the  trustee,  for  the  benefit  of  the  purchaser,  his  hoirs 
and  assigns.  In  this  State,  the  conveyance  should  be  made  in  the  same 
manner  as  in  the  first  mode,  for  the  same  reasons. 

This  mode  is  liable  to  objection,  because,  if  the  trustee  dies,  the 
purchaser  will  be  solely  seized,  and  the  wife  of  the  purchaser,  af\er 
his  death,  will  be  entitled  to  dower.  Watk.  on  Conv.  24.  If  the 
purchaser  dies,  his  wife  shall  not  have  dower,  but  his  heirs  will  have 
only  a  trust  estate.  If  such  limitation  is  made,  the  purchaser  when 
be  sells,  will  not  be  able  to  make  a  good  title,  without  the  concurrence 
of  the  trustee.  > 

3.  A  woman  shall  not  be  endowed,  where  the  fee  is  in  remainder  and 
not  in  possession.    Com.  Dig.  Dower,  (A.  7.)  Vide  3  Lev.  437. 

^nd  therefore  the  estate  may  be  limited  to  the  purchaser  and  his 
assigns,  during  his  life,  and  from  and .  aAer  the  determination  of  that 
estate  by  any  means  in  his  lifetime,  the  use  of  some  person  and  his 
heirs,  during  the  natural  life  of  the  purchaser,  in  trust  for  him  and 
bis  assigns ;  and  from  and  aAer  the  determination  of  the  estate  so 
limited  to  the  use  of  the  said  trustee  and  his  heirs,  to  the  use  of  the 
purchaser,  his  heirs  and  assigns  forever.  In  this  case,  if  the  purchaser 
dies,  the  wife  will  not  have  dower,  but  the  fee  will  go  free  from  it, 
to  the  heirs  of  the  purchaser. 

If  such  limitation  is  made,  and  the  purchaser  intends  to  convey,  the 
trustees  should  join. 

If  the  purchaser  cannot  obtain  the  concurrence  of  the  trustee,  he 
may  convey  his  life  estate,  and  aAerwards  grant  his  reversion.  This, 
in  some  respects,  may  be  considered  equivalent  to  a  conveyance  of  the 
whole  fee. 

Or,  the  estate  may  be  limited  to  the  purchaser  and  a  stranger,  in 
joint  tenancy  for  life,  to  their  use  as  joint  tenants,  in  trust  nevertheless, 
as  to  the  estate  of  the  trustee,  for  the  only  benefit  of  the  purchaser,  with 
remainder  to  the  purchaser  in  fee. 

In  this  case,  if  the  trustee  dies,  the  purchaser  will  be  solely  seized 
in  fee,  and  his  wife^s  right  of  dower  will  attach.  If  the  purchaser  dies 
the  trustee  will  have  a  life  estate,  in  trust  for  the  purchaser's  heirs,  and 
the  heirs  will  have  a  vested  remainder,  but  the  widow  will  not  have 
dower. 

If  such  limitation  should  be  made,  and  the  purchaser  should  sell,  he 
may  make  a  good  title  in  fee,  if  the  trustee  joins. 

4.  Where  a  man  has  a  qualified  fee,  determinable  upon  the  ex- 
ecution of  a  power  of  appointment ;  if  such  appointment  is  made,  and 
the  qualified  estate  determined,  the  wife  shall  not  have  dower  in  it. 
3  Lev.  437.  Another  mode  of  limiting  an  estate  so  as  to  prevent 
dower,  therefore,  is,  to  limit  the  estate  to  the  purchaser,  his  heirs  and 
assigns  forever,  to  the  use  of  such  person  and  persons,  and  for  such 
uses,  as  the  purchaser  shall  appoint,  and  for  default  of,  and  until 
such  appointment,  to  the  use  of  the  purchaser,  his  heirs  and  assigns 
forever. 

In  this  case,  if  the  husband  dies  without  making  an  appointment, 
the  wife  will  have  dower.  If  he  conveys  under  his  power  of  ap- 
pointment, his  wife  will  not  have  dower.  See  ths  opinion  of  Mr. 
Feame,  in  5  Powell's  Conv.  16.     If,  however,  the  deed  of  appoint- 
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ment  should  be  inartificialty  drawn,  the  purchaser,  instead  of  executing 
his  power,  might  convey  the  estate  as  he  held  it,  (in  which  case  the 
power  would  be  extinguished)  and  the  wife  would  still  be  entitled  to 
dower.     See  under  Appointments,  ante. 

5.  The  mode  of  Mr.  Butler  is,  to  limit  the  estates  to  such  uses  as 
the  purchaser  shall  appoint,  and  for  want  of  such  appointment,  to  the 
use  of  a  trustee,  his  heirs  and  assigns^  {or^  to  prevent  the  trust  estate 
from  vesting  in  an  infant  heir^  feme  covert^  ^c,<,  "  his  executors^  ad' 
minisirators^  and  assigns^'*^)  during  the  life  of  the  purchaser,  in  trust 
for  him,  and  subject  thereto,  to  the  use  of  the  purchaser,  his  heirs 
and  assigns.  By  this  means  the  wife  will  be  barred  of  her  dower; 
the  purchaser  have  the  absolute  command  of  the  legal  estate  in  fee, 
during  his  life,  by  virtue  of  the  power,  and,  at  his  death,  the  use  will 
vest  in  his  heir.     Butl.  note,  Co.  Litt.  379,  b. 

But  the  inconvenience  in  this  case  is,  that  if  the  purchaser  makes 
no  appointment,  he  will  have  only  a  trust  estate  for  his  own  life,  with 
a  vested  remainder  in  fee. 

6.  The  mode  of  Mr.  Fearne  is  as  follows;  ^Mhe  lands  may  be 
limited  to  the  use  of  the  appointees  of  the  purchaser  in  the  fullest 
manner ;  and  in  default  of  appointment,  to  the  use  of  the  purchaser 
and  his  assigns,  during  his  life ;  and  from  and  after  the  determin- 
ation of  that  estate  by  any  means  in  his  lifetime,  to  the  use  of  some 
person  and  his  heirs,  during  the  natural  life  of  the  purchaser,  in  trust 
for  him  and  his  assigns,  and  from  and  after  the  determination  of  the 
estate  so  limited,  in  use  to  the  said  trustee  and  his  heirs,  to  the  use  of 
the  purchaser,  his  heirs  and  assigns  forever.^'  Fearne  on  Con.  Rem. 
509,  in  notis. 

This  mode  is  esteemed  the  most  certainly  efficacious.  The  above 
draught  is  made  in  conformity  with  it. 

See  5  Powell's  Conv.  14 ;  Watk,  Conv.  23,  24,  25 ;  Sand,  on  Uses, 
359,  in  notis;  Butl.  notes,  Co.  Litt.  271,  b.  379,  b. 

A  land  speculator  would  find  the  following  mode  of  receiving  and 
making  conveyances  of  real  estate,  on  purchases  and  sales,  very  con- 
venient to  avoid  the  necessity  of  calling  on  the  wife  to  release  her 
dower.  When  he  purchases,  let  him  direct  the  deed  to'  be  made 
thus ;  Know  all  men  by  these  presents,  that  I,  A.  B.  of,  ^zc.  Esquire, 
in  consideration  of  ninety  dollars  to  me  paid  by  C.  D.  of,  &c.,  yeo- 
man, the  receipt  whereof  I  do  hereby  acknowledge,  do  hereby  give, 
grant,  enfeoff,  convey  and  confirm,  unto  the  said  C.  D.  all  that  (dc- 
scribe  the  premises.)  To  have  and  to  hofd  the  same  with  all  the  priv- 
ileges and  appurtenances,  to  the  said  C.  D.  his  heirs  and  assigns,  to 
such  uses  as  he,  the  said  C.  D.  shall  appoint  by  any  deed  duly  exe- 
cuted, delivered  and  acknowledged,  or  by  his  last  will,  executed  ac- 
cording to  law,  and  in  default  of,  and  until  such  appointment,  to  the 
use  of  the  said  C.  D.  his  heirs  and  assigns  forever ;  And  I,  the  said 
A.  B,  do  hereby  covenant  that  I  am  lawfully  seized  in  fee  of  the 
nbovementioned  premises  ;  that  they  are  free  from  all  incumbrances ; 
that  I  have  full  power  to  convey  the  same  as  aforesaid ;  that  I,  and 
my  heirs,  executors  and  administrators,  shall  and  will  warrant  the  same 
to  the  said  C.  D.,  his  heirs,  and  assigns,  against  the  lawful  claims 
of  all  persons  whatsoever,  and  that  I,  my  executors  and  administrators,' 
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at  the  charges  of  the  said  C.  D.  his  heirs  or  assigns,  and  on  request 
hy  him  or  them  made,  at  any  time  within  ten  years  next  ensuing 
the  date  hereof,  shall  and  will  do  any  further  necessary  or  proper 
acts  for  the  better  assuring  the  above  conveyed  premises  to  the  said 
C.  D.  his  heirs  or  assigns,  that  may  reasonably  be  devised  and  required. 
In  witness,  6cc, 

When  he  sells,  let  him  convey  by  an  appointment,  thus:  To  all 
persons  to  whom  these  presents  shall  come,  C.  D.  of,  6cc.  yeoman, 
sends  greeting :  Whereas-  A.  B.  of,  &c.  Esquire,  by  his  deed  bear- 
ing date,  &c.  did  convey  to  me  all  that  {describe  the  premises,)  To 
have  and  to  hold  the  same  with  all  the  privileges  and  appurtenances 
to  me  and  my  heirs  and  assigns,  to  such  uses  as  I,  the  said  C.  D.  should 
appoint  by  any  deed  duly  executed,  delivered  and  acknowledged,  or 
by  my  last  will,  executed  according  to  law,  as  appears  amongst  other 
things,  by  the  said  deed,  reference  thereunto  being  had ;  Now  know 
ye,  that  I,  the  said  C.  D.,  by  virtue  of  the  said  power  of  appointment 
limited  to  me  by  the  said  recited  deed,  and  of  every  other  power  me 
hereunto  enabling,  and  in  consideration  of  the  sum  of  ninety  dollars, 
to  me  paid  by  E.  F.  of,  &c.  trader,  the  receipt  whereof  I  do  hereby 
acknowledge,  do  hereby  direct,  limit  and  appoint  that  the  said  deed, 
and  the  premises  thereby  conveyed,  shall  be  and  enure  to  the  use  of 
the  said  £.  F.  his  heirs  and  assigns  forever,  and  for  no  other  use  or 
purpose  whatsoever.  And  I  hereby  covenant  that  I  have  never  here- 
tofore executed  the  said  power  of  appointment,  and  have  not  done 
any  act  to  release,  discharge  or  destroy  the  same,  but  the  same  is  in 
full  force ;  that  I  have  not  in  any  manner  charged  or  incumbered  the 
above  described  premises  or  any  part  thereof;  that  I  will  warrant  and 
defend  the  same  to  the  said  E.  F.,  his  heirs  and  assigns,  against  the 
lawful  claims  of  all  persons  claiming  under  me ;  and  that  I,  my  ex- 
ecutors and  administrators,  on  request  by  the  said  £.  F.  his  heirs  or 
assigns,  and  at  their  charges,  shall  and  will  do  any  further  necessary  or 
proper  acts,  for  the  better  assuring  of  the  described  premises  to  the 
said  E.  F.  his  heirs  and  assigns,  which  he  or  they  may  reasonably 
devise  and  require.     In  witness,  6ic, 

This  deed  should  be  acknowledged  and  recorded  like  other  deeds 
of  real  estate.  In  this  way  the  wife  of  the  purchaser,  G.  D.,  will, 
after  his  death,  be  prevented  from  having  any  claim  for  dower  on 
the  estate,  in  the  hands  of  the  alienee,  £.  F.  But  if  C.  D.  should 
die  without  having  made  any  appointment,  his  wife  would  then  be 
entitled  to  dower.    See  Butl.  note,  Co.  Lit.  216,  a. 
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1.  —  A  letter  of  attorney  to  sell  lands.  (1) 

Enow  all  men,  &c.  that  I,  &c.  do  make,  Soc.  to  be  my  sufficient 
and  lawful  attorney,  for  me  and  in  my  name,  to  sell,  and  convey, 
to  such  person  or  persons,  and  for  such  sum  or  sums  of  money, 
(or,  and  for  such  consideration  or  considerations,)  as  to  my  said 
attorney  shall  seem  most  for  my  advantage  and  profit,  all  that 
parcel  of  land,  &c.  (here  describe  the  estate),  and  upon  such 
sale  or  sales,  convenient  and  proper  deeds,  with  such  covenant 
or  covenants,  general  or  special,  of  warranty,  quitclaim  or  other- 
wise, as  to  my  said  attorney  shall  seem  expedient,  in  due  form  of 
law,  as  my  deed  or  deeds,  to  make,  seal,  deliver  and  acknowl- 
edge, and  for  me,  and  in  my  name,  to  accept  and  receive,  all  and 
every  the  sum  and  sums  of  money  (or  other  considerations  what- 
soever) which  shall  be  coming  to  me  on  account  of  the  said  sale 
or  sales,  and  upon  the  receipt  thereof,  suitable  acquittances,  in 
my  name  and  stead,  to  make,  seal  and  deliver ;  and  generally, 
giving  to  my  said  attorney  full  power  and  authority,  touching 
the  premises,  to  execute  and  finish  in  all  things,  in  as  ample  a 
manner  as  I  might  do  if  personally  present. 

Hereby  ratifying  and  confirming  all  lawful  acts  done  by  my 
said  attorney  by  virtue  hereof.     In  testimony,  &c. 

This  should  be  acknowledged  and  recorded  in  the  county  where 
the  land  lies*  (Although  it  is  highly  proper  and  convenient  that 
this  power  should  be  recorded,  it  is  not  by  any  means  necessary. 
A  deed  by  the  attorney  is  valid  whether  the  power  is  recorded  or 
not.     See  the  case  of  Valentine  v.  Piper,  22  Pick.  85.) 

NOTES. 

Where  a  conveyance  is  made  by  attorney,  be  should  execute  the 
deed  in  the  name  of  his  principal,  and  put  the  seal  of  the  principal  to 
it,  and  before  a  magistrate  acknowledge  it  to  be  the  deed  of  the  princi- 
pal. And  a  feme  covert  may  do  all  these  acts  as  attorney  to  her  hus- 
band, if  authorized  by  a  letter  of  attorney  from  him.  Fowler  v.  Shearer, 
7  Mass.  R.  19. 


(1)  The  power  of  attorney  to  sell  lands,  most  be  under  seal  as  well  as  the 
daed.    Berkley  y.  Hardy,  8  D.  &  R.  102  ;  6  B.  k  C.  365. 
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It  is  not  enough,  for  the  attorney,  in  the  form  of  the  conyeyance,  to 
declare  that  he  does  it  as  attorney.     Ibid.     Sed  quae.     See  16  Mass.  R. 

A  power  of  attorney  from  A.  the  owner,  to  B.  authorizing  him  to 
execute  a  deed.  The  deed  should  be  made  in  the  name  of  A.,  dec. 
In  witness,  ^c,  B.  by  virtue  of  a  power  or  authority  enabling  him  in 
that  behalf,  a  copy  whereof  is  hereto  annexed,  has  set  the  hand  and 
seal  of  A.     Max.  in  Conv.  29. 

A  mode  sometimes  used  in  this  State,  is  to  say,  ^^  In  witness  whereof 
the  said  A.  {the  grantor)  hath  hereunto  set  his  hand  and  seal  by  B.,  his 
attorney. 

In  all  cases  where  authority  is  given  by  letter  of  attorney,  to  do 
acts,  in  performance  of  which  the  law  requires  that  the  deed  should 
be  acknowledged  and  recorded,  the  power  of  attorney  should  be  so 
too.  And  the  grantee,  under  a  deed  executed  by  virtue  of  a  power 
of  attorney,  for  the  security  of  his  title,  should  always  insist  that  the 
letter  of  attorney  should  be  recorded,  in  the  county  where  the  land 
lies.  In  cases  of  importance,  where  the  law  does  not  require  the 
acknowledgment  and  recording  of  the  deed,  which  the  attorney  is 
authorized  to  execute,  it  will  be  most  formal  to  adopt  the  "  In  testi- 
monium" under  No.  25,  Letters  of  Attorney,  or  that  taken  from  the 
Maxims  in  Conveyancing. 

Where  land  is  conveyed  by  attorney,  the  In  testimonium^  in  this 
State,  should  be  thus  :  In  witness  whereof,  the  said  A.  B.  (the  attor- 
ney) by  virtue  of  a  power  of  attorney,  recorded  in  the  registry  of 
deeds  in  the  county  of ,  Book ,  Leaf ,  him  in  that  be- 
half enabling,  hath  hereunto  set  the  hand  and  seal  of  the  said  C.  D. 
{the  •principal,)  Or  thus,  In  witness  whereof,  the  said  A.  B.  {the 
grantor)  hath  hereunto  set  his  hand  and  seal  by  C.  D.  his  attorney, 
hereunto  duly  authorized,  by  a  power  of  attorney  recorded  in   the 

registry  of  deeds,  in  the  county  of ,  Book ,  Leaf .     Or 

the  In  testimonium  may  be  in  common  form,  and  the  subscription  may 
be  (bus ;  "  A.  B.  by  C.  D.  his  attorney,  hereunto  duly  authorized  by 
power  of  attorney  registered,  &c.     Book ,  Leaf ." 

The  former  is  considered  by  Barton,  as  the  only  proper  mode  of 
executing  an  instrument  by  attorney.  1  Bart.  Mod.  Precedents,  37. 
But  the  latter  is  the  more  common  practice  in  this  State,  and  is  sup- 
ported by  Wilkes  v.  Back^  2  East,  142. 

A  person  is  not  obliged  to  accept  of  a  conveyance,  executed  by  one 
having  a  power  of  attorney  for  the  purpose,  as  it  multiplies  his  proofs. 
A  case  cited  by  Lord  Kenyon,  in  Cooke  v.  Callaway^  1  Esp.  N.  P. 
Gas.  115. 


2.  —  A  letter  of  attorney  to  sell  lands  for  a  particular  considera- 
tion. 

Know  all  men,  &c, ' to  be  my  sufficient  and  lawful  attor- 
ney, and  have  given  and  granted  to  my  said  attorney  full  power 
and  authority,  to  give,  grant,  bargain  and  sell,  or  by  any  other 
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lawful  way  or  means,  to  alien  and  convey  at  his  will  and  pleasure, 
for  me  and  in  my  name,  all  that  my  messuage,  orchard,  and  fifty 
acres  of  land,  with  their  appurtenances,  situate  in  B.  in  the  county 
of  Y.,  to  any  person  or  persons  whatsoever,  according  to  the  laws 
of  this  Commonwealth.  To  have  and  to  hold  to  such  person  or 
persons,  their  heirs  and  assigns,  to  the  only  use  and  behoof  of  the 
said  person  or  persons,  to  whom  the  said  premises  shall  be  aliened 
and  conveyed  as  aforesaid,  for  the  sum  of  one  thousand  dollars,  to 
be  well  and  truly  paid  to  my  said  attorney,  by  the  said  person  or 
persons,  to  whom  the  said  lands  and  tenements,  and  other  the 
premises,  shall  be  aliened  and  conveyed  as  aforesaid,  within  one 
month  after  the  said  alienation  of  the  premises  made  as  aforesaid, 
to  the  only  use  and  behoof  of  me,  the  said  A.  B.,  my  executors, 
administrators  and  assigns.  Giving  and  granting  to  my  said  at* 
torney,  my  full  power  and  authority  in  the  premises,  to  execute, 
perform  and  fulfil,  in  my  name,  all  and  singular,  acts,  matters  and 
things  whatsoever,  which  shall  be  expedient  and  necessary  con- 
cerning the  premises,  in  as  ample  a  manner  as  I  might  do,  if  per- 
sonally present.    Hereby  ratifying,  &c.     In  testimony,  &c. 


3.  —  A  power  of  attorney  to  sell  an  estate. 

To  grant,  bargain  and  sell  all  that,  &c.,  and  also  all  my 

estate,  &;c.,  of,  in  and  unto  the  said  premises,  &c.  unto  C.  D.  &c. 
his  heirs  and  assigns  forever ;  and  also  for  me  and  in  my  name, 
place  and  stead,  and  as  my  proper  act  and  deed,  to  execute,  seal 
and  deliver,  and  acknowledge  such  conveyances  and  assurances 
of  the  said  premises,  unto  the  said  C.  D.  his  heirs  and  assigns, 
to  the  only  use  and  behoof  of  him,  the  said  C.  D.,  &c.  as  shall 
be  needful  and  requisite  for  the  doing  thereof,  and  as  shall  be  to 
the  good  liking  and  approbation  of  the  counsel  learned  in  the  law 
of  the  said  C.  D.,  his  heirs  and  assigns;  giving,  and  by  these 
presents  granting  unto  my  said  attorney,  full  power  and  absolute 
authority,  to  do,  execute  and  perform  any  acts  or  things  whatso- 
ever, that  shall  be  needful  and  necessary  to  be  done,  touching  or 
concerning  in  anywise  the  premises,  or  the  conveying  or  assuring 
thereof  to  the  person  and  uses  aforesaid,  in  as  full  and  ample  a 
manner,  &c. :  Also  ratifying,  &c. 
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4.  —  A  power  of  attorney  to  enable  a  person  to  lease  or  sell  an 
estate^  and  upon  such  sale  to  seal  and  deliver  a  conveyance. 

To  all  persons,  &c.,  T.  J.,  &c.  sendeth  greeting. 

Know  ye,  that  the  said  T.  J.  by  these  presents  doth,  &c.,  M. 

F.  of his  true  and  lawful  attorney,  to  treat  with  any  person 

or  persons  whatsoever  for  the  leasing,  selling  or  other  disposition 
of  all  or  any  the  messuages,  &c.  devised,  in  and  by  the  last  will 
and  testament  of  H.  A.  deceased,  unto  the  said  T.  J. ;  and  after 
any  treaty  and  agreement,  made  and  concluded  as  aforesaid,  for 
and  in  the  name  of  the  said  1\  J.,  to  sign,  seal  and  deliver  any 
assignment,  conveyance,  or  assurance,  to  any  person  or  persons 
that  shall  purchase,  or  agree  to  purchase  the  same  premises,  or 
any  of  them,  or  any  part  of  them,  and  such  assignment,  &c.  as 
tl\(B  deed  of  the  said  T.  J.  in  due  form  of  law  to  acknowledge,  as 
he,  the  said  M.  F.,  in  his  discretion  shall  think  fit,  for  the  suffi* 
cient  assigning,  conveying  and  assuring  of  the  same  messuage 
which  shall  be  so  purchased  and  sold  as  aforesaid,  to  the  person 
or  persons  who  shall  contract  for  and  buy  the  same,  or  any  of 
them,  for  the  execution  of  every  such  treaty  and  agreement  as 
aforesaid  :  And  the  said  T.  J.  doth  hereby  ratify,  allow  and  con- 
firm whatsoever  the  said  M.  F.  shall  do  or  cause  to  be  donej  in 
pursuance  hereof,  &c. 

Conclusion  of  a  purchase  deed  made  pursuant  to  the  above 

power,  as  practised  in  Efigland. 

In  witness  whereof,  the  said  M.  F.  to  the  same  indenture,  for 
the  said  T.  J.,  by  virtue  of  a  letter  of  attorney,  to  him  made  by 

the  said  T.  J.,  bearing  date ,  the  tenor  whereof  followeth 

in  these  words,  that  is  to  say,  "  To  all,"  &c,  (setting  forth  the 
whole  letter  of  attorney)  hath  set  the  hand  and  seal  of  the  said 
T.  J.,  the  day  and  year  first  above  written,  &c.  See  Nos.  1,  2, 
3,  11,  12, 


6,  —  To  make  entry  into  lands,  (1) 
Know  all  men  by  these  presents,  that  I,  A.  B.  of  S.,  in  the 


(1)  In  letters  of  attorney,  language,  however  general  its  form,  when  used 
in  connection  with  a  particular  object,  will  be  considered  as  used  in  subordi- 
nation to  that  object.  Hay  v.  Goldamidt,  cited  1  Taunt.  R.  349,  850 ;  Murray 
V.  E,  IfuUa  Co.,  6  B.  &  Aid.  204;  Hogg  r.  Snaith,  1  Taunt  347;  Logw  v.  Pat- 
tertotit  I  Black.  Ind.  R.  251;  Gardner  v.  Bailie^  6  T.  R.  691 ;  Rosaiter  r.  Rot- 
titer,  8  Wend.  494. 
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county  of  K,  Esq.,  do  by  these  presents  make  Soc,  C.  D.  of  B., 
in  the  county  of  S.,  merchant,  my  sufficient  and  lawful  attorney, 
for  me  and  in  my  name,  and  to  my  use,  to  enter  into  all  and  every 
the  lands,  tenements  and  hereditaments,  situate  in  B.,  or  C,  in  the 
said  county  of  S.  which  at  any  time  heretofore  were  the  inheri- 
tance, or  did  belong  unto  B.  F.  late  of  B.  aforesaid.  Esquire,  de- 
ceased, grandfather  of  me,  the  said  A.  B.,  in  whose  several  or 
other  tenures  or  occupation  of  the  same  or  any  of  them,  now  are, 
or  heretofore  have  been,  and  all  an4  every  of  the  same  lands, 
tenements,  and  hereditaments,  for  me  and  in  my  name,  and  in 
my  right,  to  claim  and  demand,  as  my  proper  and  lawful  inheri- 
tance. 

And  further,  for  me  and  in  my  name,  upon  all,  every,  or  any  of 
the  said  hereditaments,  to  claim  and  demand  as  my  right,  all  and 
every  such  the  remainder  and  remainders,  reversion  and  reversions, 
of  and  in  all  and  every  or  any  of  the  said  hereditaments,  which 
do  lawfully  belong  unto  me,  the  said  A.  B.,  and  heretofore  did  be- 
long unto  ray  brother  G.  H.  of  B.,  aforesaid.  Esquire,  deceased. 

And  lastly,  for  me,  in  my  name  and  to  my  use,  to  make  all  and 
every  such  entries  and  claims,  in  or  upon,  all  and  any  of  the 
premises,  as  to  my  said  attorney  shall  at  any  time  or  times  seem 
expedient  and  convenient,  for  the  reducing,  settling  or  revesting 
unto  me  all  such  estate  possession,  reversion  and  remainder,  as 
to  me  did  or  doth  lawfully  belong.  Giving  and  granting  to  n^y 
said  attorney,  my  full  power  and  authority  in  the  premises,  with 
power  to  substitute  one  or  more  attorney  or  attorneys  under  my 
said  attorney,  and  the  same  to  revoke  when  he  shall  deem  ex- 
pedient. Hereby  ratifying  and  confirming  whatever  my  said  at- 
torney, or  his  substitute  or  substitutes,  shall  lawfully  do  by  virtue 
hereof,  in  the  premises.     In  testimony,  &c. 

NOTES. 

Minors  and  married  women  (1)  cannot  make  attorneys.  But  infants, 
if  of  sufficient  discretion,  and  married  women,  may  be  attorneys. 

An  attorney  cannot  substitute  but  by  express  power. 

A  power  of  attorney,  where  a  nuked  authority  is  given  without 
any  interest,  is  revocable,  though  purporting  to  be  irrevocable ;  on 
the  other  hand  if  an  authority,  coupled  wiih  an  interest,  is  given  or 
transferred,  it  is   irrevocable,   though  the  word  "  irrevocable"   should 

(1)  Quaere^  of  this  in  Maes,  in  case  of  mnrried  women. 
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be  omitted.  And  where  an  authority  is  coupled  with  an  interest  there 
may  be  a  substitution  without  express  words,  so  far  as  to  sue  in  an  as- 
signor's name,  &c. 

One  is  bound  by  every  act  of  his  general  agent  or  attorney,  even    if 
he  exceeds  his  authority,  unless  there  is  notice. 

See  Cranch,  343,  Hodgdon  v.  Dexter.     To  bind  a  principal  by  deed^ 
the  authority  must  be  by  deed. 

On  the  death  of  the  constituent,  the  power  of  attorney  ceases,  and 
all  subsequent  acts  under  it  are  void. 


6.  —  A  letter  of  attorney  to  make  entry  and  to  commence  suits. 

Know  all  men,  &c.  (as  before) to  enter  into  a  certain 

messuage  or  tenement,  with  the  appurtenances,  situate  in , 

(describe  it)  and  into  every  part  and  parcel  thereof,  and  peacea- 
ble possession  and  seizin  thereof,  for  me  and  in  my  name,  to  take^ 
and  after  such  possessioTi  and  seizin,  for  me,  and  in  my  name  and 
stead,  to  remove,  expel,  and  put  forth  the  tenants  and  occupiers  of 
the  said  messuage  or  tenement  with  the  appurtenances,  and  every 
or  any  part  thereof,  and  the  same,  and  every  part  thereof,  to  my 
use,  to  keep,  occupy  and  enjoy.  Also  giving  and  granting  to  my 
said  attorney,  full  power  and  authority,  for  me  and  in  my  name,  to 
commence  and  prosecute  unto  final  judgment  and  execution,  any 
actions,  real,  personal,  or  mixed,  in  any  courts  having  jurisdiction, 
against  the  tenants,  or  occupiers,  of  the  said  messuage  or  tenement, 
with  the  appurtenances,  and  against  all  and  every  other  party  and 
parties  whatsoever,  for  and  concerning  the  wrongful  withholding 
and  detaining  of  the  said  messuage  or  tenement,  or  any  part 
thereof;  and  generally  to  do,  limit  and  appoint  all  other  acts  and 
things,  which  my  said  attorney  may  deem  convenient  and  neces- 
sary, for  the  recovery  and  complete  possession  and  enjoyment  of 
the  premises,  or  any  part  thereof.  Hereby  ratifying  and  confirm- 
ing whatsoever  my  said  attorney  may  lawfully  do,  by  virtue 
hereof,  in  the  premises.     In  testimony,  &c. 


7.  — A  power  of  attorney  to  enter  on  lands  newly  purchased. 

To  take  and  receive  peaceable  and  quiet  seizin  and  pos- 
session, of  and  in  all  that  messuage  or  tenement,  and  all  and  sin- 
gular the  lands,  &c.,  with  the  appurtenances,  situate,  &c.  lately 
bargained  and  sold  by  P.  G.,  &c.,  unto  me,  the  said  R.  C,  and 
the  same  possession,  so  had  and  taken,  to  detain  and  keep  to  the 
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only  use  and  behoof  of  me,  the  said  R.  C,  my  heirs  and  assigns, 
according  to  the  tenor  and  true  meaning  of  the  indenture  whereby 
the  said  premises  are  conveyed  unto  me.  And  I  do  hereby  ratify 
and  confirm,  &c. 


8.  —  A  power  of  attorney  to  enter  on  land  and  sue  for  it,  or 

compound. 

To  enter  into,  and  take  possession  of  all  that  messuage, 

&c.,  and  also  for  me  and  in  my  name,  to  sue  forth  and  prosecute, 
against  any  person  or  persons  whatsoever,  any  writ  or  writs,  action 
or  actions,  that  to  him  shall  seem  meet  for  the  recovering  or  ob- 
taining the  possession  or  seizin  of  the  said  premises,  or  any  part 
thereof.  And  further,  to  do  and  execute,  all  and  every  other  act 
and  thing,  tending  to  the  recovery  of  my  estate  and  right  in  the 
said  messuage ;  and  I  grant  unto  my  said  attorney  full  and  whole 
power,  for  me,  and  in  my  name^  stead  and  place,  to  make  and 
conclude  with  any  person  or  persons,  any  agreement  whatsoever 
touching  the  premises,  in  as  full  and  ample  a  manner,  &c. 


9.  —  To  enter  into,  survey,  and  make  a  lease  of  a  Jarm. 

Know  all  men,  &c. to  enter  into,  and  take  possession 

of,  all  that  farm  or  tract  of  land,  with  the  buildings  thereon,  and 
all  the  privileges  and  appurtenances  thereof,  situate  in  D.  in  the 
county  of  M.,  and  the  same  for  me  and  in  my  name  to  view  and 
survey,  and  the  same,  afterwards  for  me,  and  in  my  name,  to  de- 
mise and  to  farm  let,  to  such  persons,  and  for  such  term  of  years, 

and  with  a  reservation  of  such  rents,  annually  to  be  paid  on , 

as  to  my  said  attorney  shall  seem  most  convenient  for  my  interest, 
and  one  or  more  deeds,  of  such  leases  so  to  be  made,  with  such 
covenants  as  my  said  attorney  shall  deem  expedient,  (or  with  the 
usual  covenants)  for  me,  and  in  my  name,  to  make,  seal,  execute 
and  deliver  unto  the  parties  to  whom  the  same  shall  be  made,  or 
to  any  other  persons,  to  the  use  of  the  said  parties,  and  counter- 
parts of  the  same,  for  me,  and  in  my  name,  to  accept  and  receive. 
Giving  and  granting  to  my  said  attorney,  my  full  power  and 
authority  in  the  premises,  to  do  and  execute  all  things,  in  as  ample 
a  manner  as  I  might  do  if  personally  present. 

Hereby  ratifying  and  confirming,  &c.     In  testimony,  ice. 

44 
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10.  —  A  power  of  attorney  to  demand  rent,  and  on  default  of 
payment^  to  re-enter  according  to  a  proviso  for  such  re-^ntry 
in  a  lease,  ' 

To  demand  and  receive  of  and  from  J.  L.,  &c.   on 


next  coming,  the  sura  of ,  which  will  become  due 

unto  me  from  the  said  J.  L.,  on next  coming,  for  one 

year's  rent  for  that  messuage,  &c.  which  by  an  indenture  of  lease, 

bearing  date  the day  of ,  in  the  year ,  were, 

by  the  said  A.  B.,  demised  unto  the  said  J.  L.  for  a  certain  term 
of  years  yet  unexpired ;  and  for  default  of  payment  of  the  said 
sum,  &rC.  I  give  and  grant  unto  my  said  attorney  full  power  and 
authority,  to  enter  into  and  upon  the  said  messuage,  &c.  by  the 
before  mentioned  indenture  of  lease  demised,  and  thereof,  for  roe 
and  in  my  name,  stead  and  place,  to  take  possession,  to  the  intent 
that  the  indenture  of  lease  may  become  void,  according  to  a  cer- 
tain proviso  in  the  said  indenture  contained ;  and  further  to  do  and 
perform,  all  things  requisite  and  necessary  to  be  done,  in  and 
about  the  execution  of  these  presents,  according  to  the  true 
intent  and  meaning  thereof.     In  witness,  d6C. 

Another, 

to  receive  of  E.  P.  the  sum  of for  one  half  year's 

rent,  due  me  at last,  and  on  receipt  thereof,  to  give  a  suffi- 
cient discharge  for  the  same ;  and  on  default  of  payment  thereof, 
for  me  and  in  my  name,  to  enter  into  and  upon,  and  take  posses- 
sion of,  the  said,  &c.  and  premises,  and  to  detain  and  keep  such 
possession  for  my  use.    Ratifying,  &c. 


11.  —  A  power  of  attorney  to  receive  possession  under  an  indeti- 

ture. 

To  all  persons  to  whom  these  presents  shall  come,  A.  B.,  &c. 
sendeth  greeting.  Whereas  a  certain  indenture  of  two  parts,  is 
made  by  and  between  C.  D.,  d6C.,  of  the  one  part,  and  the  said 
A.  B.  of  the  other  part,  purporting  to  be  a  bargain  and  sale,  from 
him;  the  said  C.  D.,  to  the  said  A.  B.,  of  a  certain  messuage  or 
tenement,  with  its  privileges  and  appurtenances  unto  the  same  be- 
longing, situate  in  F.,  &c.,  as  by  the  said  bargain  and  sale,  refer- 
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ence  thereunto  being  had,  doth  more  at  large  appear :  Now  know 
ye,  that  I,  the  said  A.  B.  do,  by  virtue  hereof,  make,  d&c.  E.  F., 
Ac.  my  sufficient  and  lawful  attorney,  for  me,  and  in  my  name 
and  stead,  quiet  seizin  and  possession  of  the  said  premises,  with  its 
privileges  and  appurtenances,  to  receive  and  take,  of  the  said  C. 
D.,  or  his  attorney  thereunto  duly  authorized,  according  to  the 
true  intent  of  the  said  indenture.     In  testimony,  &c. 


12.  —  A  fecial  power  of  attorney  to  fill  up  blanks  left  in  a  deedf 
and  sign^  seal^  deliver  and  acknowledge  itj  in  the  name  of  the 
constituent f  6fc.  (by  an  indqrsement  on  the  deed.) 

Know  all  men  by  these  presents,  that  I,  A.  A.  of,  d&c,  have 
constituted  B.  B.  of,  &c.,  my  sufficient  attorney,  for  me,  and  in 
my  name,  and  as  my  act  and  deed,  as  soon  as  conveniently  may 
be,  to  fill  up  the  blanks  at  the  top  or  beginning  of  the  within  writ- 
ing or  deed,  with  the  proper  date  when  the  same  shall  be  execut- 
ed, and  also  to  fill  up  the  blanks  at  the  bottom  or  end  of  the  said 
writing,  with  the  proper  signature  of  myself,  the  said  A.  A.,  and 
seal  and  deliver  the  said  deed  or  writing,  for  me  and  in  my  name, 
to  the  within  named  C.  C,  to  the  use  of  him  and  his  heirs  and  as- 
signs forever,  and  afterwards  to  acknowledge  the  said  deed,  as  the 
free  act  and  deed  of  me,  the  constituent,  before  some  justice  of  the 
peace,  and  generally  to  do  for  me  and  in  my  name,  and  as  my  act 
and  deed,  but  to  the  use  of  the  said  C.  C,  his  heirs  and  assigns, 
all  and  every  other  act,  matter,  or  thing,  which  shall  be  necessary, 
or  fitting,  to  the  full,  legal  and  effectual  execution  and  acknowl- 
edgement of  the  within  written  instrument,  in  all  respects  as  am- 
ply and  beneficially  as  I  myself  might  do  if  personally  present; 
Hereby  ratifying  and  confirming  whatever  my  said  attorney  may 
lawfully  do  by  virtue  hereof  in  the  premises ;  Provided  however ^ 
that  these  presents  shall  not  be  construed  to  revoke^  or  annul  any 
power  of  attorney,  by  me  at  any  time  heretofore  given^  to  any 
ether  person  or  persons  whatsoever,  for  any  other  purposes  ;  and 
provided  also^  that  these  presents  shall  not  be  construed  to  extend 
to  appoint  the  said  B.  B.  my  attorney  for  any  other  purpose 
whatsoever.     In  witness,  ^c. 
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NOTE. 

The  words  in  italics^  are  inserted  merely  from  excessive  caution ;  they 
may  safely  be  omitted,  since  without  them,  the  instrument  could  hardly 
have  the  construction  intended  to  be  guarded  against 


13.  —  A  power  of  attorney  to  acknowledge  a  deed. 

To  all,  &-C.,  E.  C,  &c.     Whereas  I,  the  said  E.  C.  have 
signed,  sealed,  and  as  my  deed  delivered,  one  indenture,  bearing 

date ,  naade  between,  &c.  purporting,  &c.,  as  by  the  said 

indenture  may  appear :  Now  know  ye,  that  I,  the  said  E.  C. 
have  constituted,  &c.,  and  do  hereby,  d6C.,'T.  E.,  &c.,  my,  &c, 
attorney,  for  me,  &c.  to  appear  before  any  justice  of  the  peace 
within  th0^  county  of ,  and  for  roe  and  in  my  name,  to  ac- 
knowledge the  said  indenture  to  be  my  own  proper  act  and  deed. 
Ratifying,  &c.     In  witness,  &c. 


14.  —  A  short  letter  of  attorney  to  deliver  possession  of  lands. 

Know  all  men,  &c.  &c. for  me  and  in  my  name  and 

stead,  to  enter  into  all  those  messuages,  lands,  tenements,  &c. 

situate  in .  and  after  such  entry,  in  my  name  and  stead,  to 

deliver  peaceable  possession  and  seizin  of  '*  the  premises"  and 

their  appurtenances,  to  E.  P.  of ,  yeoman,  or  his  heirs,  or 

to  his  or  their  attorney,  to  his  and  their  use,  according  to  the  form, 
tenor  and  effect  of  a  certain  deed,  by  me  to  the  said  E.  F.  made, 
the  date  whereof  is,  &c.,  as  by  inspection  thereof,  will  more  fully 
appear ;  and  generally,  to  do  all  and  every  act  and  acts,  thing 
and  things  whatsoever  necessary  to  making  quiet  entry,  and  giving 
peaceable  possession  and  seizin,  as  aforesaid  :  Hereby  ratifying, 
&c.     In  testimony,  &c. 


flS.  —  A  letter  of  attorney  to  appoint  an  appraiser,  and  to  re- 
ceive possession  of  real  estate  taken  on  execution. 

To  all  persons  to  whom  these  presents  shall  come,  A.  B.,  &c. 
sendeth  greeting.  Whereas  I,  the  said  A.  B.  at  the  term  of  the 
Supreme  Judicial  Court,  holden  at  S.,  on ,  recovered  judg- 
ment against  C.  D.,  &c.,  &.c.,  for  the  sum  of dollars,  and 

costs  of  suit  taxed  at dollars,  whereupon  execution  has  issu- 
ed, and  is  now  in  the  hands  of  E.  F.,  sheriff  of  the  said  county 
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of  M. ;  and  whereas,  having  found  no  personal  estate  to  my  ac- 
ceptance in  satisfaction  of  said  execution,  I  have  requested  the 
said  sheriff  to  levy  the  same  on  the  real  estate  of  the  said  C.  D., 
situate  in  said  county  of  M. :  Know  ye,  that  I,  the  said  A.  B. 
have  made,  constituted  and  api)ointed,  G.  H.,  &.c.  to  be  my  suffi- 
cient and  lawful  attorney,  for  me,  and  in  my  name  and  stead,  to 
choose  at  the  discretion  of  my  said  attorney,  a  disinterested  and 
discreet  man,  being  a  freeholder  of  the  said  county  of  M.,  faith- 
fully and  impartially  to  appraise,  together  with  such  two  other 
discreet  and  impartial  men  as  shall  be  duly  appointed,  such  real 
estate  of  the  said  C.  D.,  as  shall  be  shown  to  them  for  that  pur- 
pose ;  and  for  me,  and  in  my  name  and  stead,  and  to  my  use,  to 
receive  seizin  and  possession  of  said  estate  when  delivered  by 
the  said  sheriff,  according  to  the  purport  and  effect  of  said  writ 
of  execution. 

Hereby  giving  and  granting  to  my  said  attorney,  my  full  pow- 
er and  authority,  for  me,  and  in  my  name  and  stead,  to  do,  exe- 
cute and  conclude,  all  and  singular,  acts,  matters  and  things, 
necessary  and  requisite  to  be  done,  concerning  the  receiving  of 
seizin  and  possession  aforesaid,  and  the  retaining  and  keeping  of 
the  same  to  my  use  as  aforesaid,  to  all  intents  and  purposes  as  I 
might  do  if  personally  present. 

Hereby  ratifying,  6cc.     In  testimony,  &c. 


16.  —  A  power  of  attorney  to  take  possession  of  a  messuage 

set  off  on   execution. 

to  take  and  receive  of  the   now  sheriff  of  the  county  of 

,  or  either  of  his  deputies,  peaceable  and  quiet  possession,  of 


and  in  one  messuage,  &c.,  all  and  singular  which  said  lands  and 
premises  were  lately  belonging  unto  R.  R.,  and  which  the  said 
sheriff  hath  caused  to  be  set  off  to  me,  by  virtue  of  a  writ  of  ex- 
ecution to  him  directed,  d6C.,  giving  and  granting,  &c.  And  I 
do  hereby  ratify,  &c. 


17.  —  A  power  of  attorney  to  lease  lands  not  exceeding  twenty 

years. 

Know  all  men,  &c. and,  by  these  presents,  do  give  unto 

the  said  C.  D.,  full  power  and  authority,  for  me  and  in  my  name, 
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by  writing  indented,  or  by  several  writings  indented,  to  demise^ 
grant,  and  to  farm  let,  all  those  my  messuages,  &c.,  situate,  lying 

or  being  in  the  county  of ,  or  any  of  the  premises,  as  to  the 

said  C.  D.  shall  seem  meet  and  convenient,  to  such  person  or  per- 
sons, and  during  such  term  of  years,  (so  that  the  said  lease  or 
leases  do  not  exceed  the  number  of  twenty  years,)  with  such  re- 
servations of  rents,  covenants  and  conditions  to  be  contained  in 
the  said  several  writings  indented,  as  to  the  said  C.  D.  shall  seem 
expedient,  and  also  in  my  name  to  seal  and  deliver  such  writings 
or  deeds,  as  to  the  said  C.  D.  in  my  name  shall  be  in  form 
before  rehearsed,  to  and  for  my  use,  with  him  to  retain  and  keep. 
And  I.  the  said  A.  B.  and  my  heirs,  shall  and  will,  at  all  times 
hereafter,  ratify  and  confirm,  all  and  every  acts  and  things  which 
he,  the  said  0.  D.,  in  my  name,  shall  lawfully  do  by  virtue  hereof 
in  the  premises.     In  witness,  d6c. 


18.  —  A  letter  of  attarney  to  make  partition.     MSS. 

Enow  all  men,  &c.,  that  I,  A.  B.,  &c.  have  made,  constituted 
and  appointed  C.  D.,  &c.  my  true,  &,c.y  attorney,  for  me,  and  in 
my  name  and  behalf,  to  make  partition  and  division  with  the  other 
heirs  of  my  late  father  deceased,  of  his  estate,  real  and  personal, 
and  my  share  and  part  of  his  personal  estate,  to  accept  and  re- 
ceive ;  and,  upon  any  partition  or  division,  to  enter  upon  and  take 
possession  of  any  lands,  tenements,  or  hereditaments,  which  may 
be  set  off  to  me  as  my  share  and  purparty  of  the  real  estate  afore- 
said ;  and  to  enter  into  any  covenant  or  agreement  respecting  my 
share  and  purparty  of  his  estate,  real  or  personal,  which  my  said 
attorney  shall  think  reasonable  and  for  my  interest ;  and,  in  my 
name  and  for  my  use,  to  demand,  sue  for,  and  take  possession  of, 
all  and  singular  lands,  tenements  and  hereditaments,  sum  and 
sums  of  money,  goods  and  chattels,  withheld  from  me,  to  which 
I  am  entitled,  and  which  I  may  lawfully  claim  from  the  heirs, 
executors,  or  administrators  of  my  said  father,  or  any  other  person 
or  persons  whatsoever.  (Add  a  power  to  appear  before  courts, 
8fc.y  a  power  of  substitution,  and  a  covenant  to  ratify,  ^c.) 

In  witness,  &c. 
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19. — A  general  letter  of  attorney  to  receive  debts,    (See  No, 

20.) 

Enow  all  men  by  these  presents,  that  I,  A.  B.,  &c.  by  these 
presents  do  make,  ice,  G.  D.,  6cc.  my  true  and  lawful  attorney, 
for  me  and  in  my  name,  and  to  my  use,  to  ask^  demand,  sue  for, 
and  receive  of  *E.  E.,  &c.,  all  and  every  such  sum  and  sums 
of  money,  debts  and  demands  whatsoever,  as  now  are  due  and 
owing  unto  me,  the  said  A.  B.,  by  and  from  the  said  E.  E. ; 
And  in  default  of  payment  thereof,  to  have,  use  and  take,  all 
lawful  ways  and  means,  in  my  name  or  otherwise,  for  the  re- 
covery thereof,  by  attachment,  arrest  or  otherwise,  and  to  com- 
pound and  agree  for  the  same  :  And  on  receipt  thereof,  acquit- 
tances, or  other  sufficient  discharges  for  the  same,  for  me  and 
in  my  name,  to  make,  seal  and  deliver :  And  to  do  all  lawful 
acts  and  things  whatsoever  concerning  the  premises  as  fully,  in 
every  respect,  as  I  myself  might  or  could  do,  if  I  were  person- 
ally present ;  and  an  attorney  or  attorneys  under  him,  for  the 
purposes  aforesaid,  to  make  and  at  his  pleasure  to  revoke  ;  here- 
by ratifying  and  confirming  all  and  whatsoever  my  said  attorney 
shall  in  my  name  lawfully  do,  or  cause  to  be  done,  in  and  about 
the  premises.     In  witness,  &c. 

NOTE. 

If  there  are  two  attorneys^  $ay^ B.,  &c.,  and  C,  dec,  jointly, 

and  either  of  them  severally,  to  be  my  true  and  lawful  attorneys  and 
attorney,  for  me,  &o. 


20.  —  A  short  letter  of  attorney  to  collect  debts ^  4*c.,  given  to  two. 

Know  all  men,  &c.,  that  I,  A.  B.  of have  made,  tc. 

C.  D.,  &c.,  and  E.  P.,  &c.,  my  attorneys,  jointly  and  severally, 
in  my  name  and  to  my  use,  to  demand,  recover  and  receive,  all 
and  singular  such  sum  and  sums  of  money,  goods,  wares,  mer- 
chandise and  effects  whatsoever,  as  now  are  due,  payable  and 
coming  unto  me,  from  any  person  or  persons,  or  body  or  bodies 
corporate,  whatsoever.  Hereby  giving  and  granting  to  my  said 
attorneys,  full  power,  jointly  or  severally,  to  institute  and  pursue 
unto  final  judgment  and  execution,  any  processes  or  suits,  which 

*  Or  of  and  from,  aU  and  every  person  and  persons  whatsoever,  whom  it  doth, 
shall  or  may  concern. 
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my  said  attorneys,  or  either  of  them,  may  deem  expedient  for 
the  recovery  of  the  said  sums,  goods  and  effects,  or  any  of  them, 
and  in  every  such  suit  or  process,  my  person  to  represent  in  any 
court  or  courts  of  law,  and  there  to  plead  for  me ;  to  submit  to 
arbitration  any  matter  in  dispute  ;  upon  all  receipts  of  the  said 
sums,  goods,  wares,  merchandize  or  effects,  or  any  of  them,  suit* 
able  acquittances,  in  my  name,  and  as  my  deeds,  to  make,  seal 
and  deliver ;  and  one  attorney,  or  more,  under  them,  or  either  of 
them,  to  substitute,  and  at  the  discretion  of  them,  the  said  C.  D. 
and  E.  F.,  or  either  of  them  respectively,  the  same  to  revoke, 
and  all  and  every  othen  acts  and  things  which  shall  be  expedient 
to  be  done,  for  the  obtaining  of  the  said  sums,  goods  and  effects, 
or  any  of  them,  to  do  in  as  ample  a  manner  as  I  might,  if  per- 
sonally present. 

Hereby  ratifying  and  confirming  whatsoever  my  said  attorneys, 
or  either  of  them,  their,  or  either  of  their  substitute  or  substitutes, 
shall  lawfully  do  by  virtue  hereof.     In  testin»ony,  &,c. 


21.  —  A  power  of  attorney  by  an  admitfistraior,  to  collect  the 
debts  due  to  the  estate  of  the  deceased.     MSS. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  &c.,  as  adminis- 
trator of  the  goods  and  estate,  which  were  of  0.  D.,  late  of , 

Esquire,  deceased,  have  made,  constituted  and  appointed,  and  do 
hereby  make,  &c.,  E.  F.,  &c.,  my  sufficient  and  lawful  attorney, 
for  me,  and  in  my  name  in  said  capacity,  and  to  my  use,  to  de- 
mand, recover  and  receive,  all  and  singular,  sum  and  sums  of 
money,  goods  and  effects,  due,  payable,  or  coming  unto  the  estate 
of  the  said  C.  D.,  or  to  me  in  said  capacity,  from  any  person  or 
persons,  or  body  or  bodies  corporate,  whatsoever. 

Giving  and  granting  to  my  said  attorney  full  power  and  authori- 
ty, in  default  of  payment  or  delivery  of  the  said  money,  goods 
and  effects,  to  institute  and  pursue  unto  final  judgment  and  ex- 
ecution, any  process  or  suit,  which  he  shall  deem  expedient  for  the 
recovery  of  all,  or  any,  or  either  of  the  said  sums,  goods,  or  ef- 
fects, and  for  me  and  in  my  name,  to  appear,  and  me  to  represent 
before  any  court  or  courts  having  jurisdiction,  and  therein  to  plead 
for  me ;  and  all  stipulations,  recognizances,  or  other  requisite  in  any 
such  suit  or  process,  in  my  name  and  behalf,  to  allow  and  estab- 
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lish ;  to  submit  any  matter  in  dispute  to  arbitration  ;  and  of  all  re- 
coveries and  receipts  in  the  premises,  due  acquittances,  in  my  name 
and  behalf,  to  make,  seal  and  deliver,  with  power  to  substitute 
one  attorney  or  more,  under  my  said  attorney,  and  the  same  at  his 
pleasure  to  revoke :  Hereby  ratifying,  &c.     In  testimony,  &c. 


f  22.  —  A  letter  of  attorney  from  the  President^  Directors  and 
Company  of Bank,  to  A.  B.,  C  /?.,  and  E.  F.  to  col- 
lect debts. 

Know  all  men  by  these  presents,  that  we,  the  President,  Direc- 
tors, and  Company  of  the Bank,  for  us  and  our  successors, 

do,  by  virtue  hereof,  make,  constitute  and  appoint  A.  B.  of , 

gentleman,  C.  D.  of ,  Esquire,  and  E.  P.  of ,  gentle- 
man, jointly  or  any  two  of  them,  whereof  the  said  A.  B.  to  be 
one,  our  sufficient  and  lawful  attorneys,  for  us,  and  in  our  name 
and  to  our  use,  to  demand,  recover  and  receive,  all  and  singular 
the  sums  of  money,  now  due,  payable  and  coming  unto  us,  or  to 
our  successors,  or  which  shall  hereafter  become  due,  payable  and 
coming  unto  us,  or  our  successors,  by  virtue  of  any  mortgages,  pro- 
missory notes,  contracts,  or  engagements  in  deed  or  in  law,  now 
in  being,  from  any  person  or  persons  whatsoever:  Hereby  giving 
and  granting  to  our  said  attorneys,  and  to  any  two  of  them,  where- 
of the  said  A.  B.  to  be  one,  full  power  and  authority  to  institute, 
and  pursue  unto  final  judgment  and  execution,  any  processes  or 
suits,  which  our  said  attorneys,  or  any  two  of  them,  whereof  the 
said  A.  B.  to  be  one,  shall  deem  expedient ;  and  in  such  suits  or 
processes,  for  us  to  appear,  and  us  to  represent  before  any  courts 
having  jurisdiction,  and  therein  to  plead  for  us,  and  all  stipulations, 
or  other  requisites,  in  any  such  suits  or  processes  in  our  name  and 
behalf,  to  make,  allow  and  establish ;  at  their  discretion,  or  at  the 
discretion  of  any  two  of  them,  whereof  the  said  A.  B.  to  be  one, 
to  submit  to  arbitration  or  any  compromise  whatsoever,  any  matter 
in  dispute ;  and  of  all  receipts,  due  acquittances,  in  our  name  and 
stead,  as  our  deeds,  to  make,  seal  and  deliver.  Hereby  ratifying 
and  confirming  whatever  our  said  attorneys,  or  any  two  of  them, 
whereof  the  said  A.  B.  to  be  one,  may  lawfully  do,  by  virtue 
hereof,  in  the  premises. 

45 
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In  testimony  whereof,  we,  W.  W.,  President,  and  X.,  Y.  and 
Z.,  Directors  of  the  said  bank,  hereunto  duly  authorized  by  a 
vote  of  the  said  company  pursuant  to  the  act  incorporating  the 
said  company,  have  subscribed  our  names,  and  by  the  hands  of 
the  said  W.  W.  affixed  the  seal  of  the  said  bank,  this  sixth  day 
of . 


23,  — A  letter  of  attorney  to  receive  money  which  is  not  become 

due  on  a  bond. 

To  all,  &c.,  R.  C,  &c.,  sendeth  greeting.     Whereas  J.  Y. 

&c.,  and  W.  J.  of ,  by  their  obligation,  bearing  date 

last  past,  are  and  stand  bound  unto  me,  the  said  R.  C.  in  the  sum 

of ,  with  condition  for  the  payment  of ,  on ,  now 

next  ensuing,  as  by  the  said  obligation  doth  more  fully  appear  ; 
Now  know  ye,  that  I,  the  said  R.  C.  have  hereby  constituted,  &c. 
J.  F.,  &c.,  my  lawful  attorney,  for  me  and  in  my  name,  to  de- 
mand and  receive  the  said  sum  of at  the  time  limited  foe  the 

paymenl  of  the  same ;  and  if  the  same  shall  not  be  then  paid,  to 

sue  for  the  sum  of ,  being  the  penalty  of  the  said  obligation  ; 

and  on  receipt,  &;c.,  (a$  in  No.  17.^ 


24.  — A  power  of  attorney  from  a  sailor  to  receive  wages^  if^c: 

all  such  sum  and  sums  of  money  as  now  are,  or  which 

shall  or  may,  at  any  time  hereafter,  become  due  and  owing  to  roe 
for  wages  from  any  ship' or  ships,  to  which  I  now  do  or  may  be- 
long ;  and  upon  non-payment,  &c.  (as  in  No,  17.^ 

25.  —  A  power  of  attorney  to  receive  a  leg€tcy. 

To  all,  &c.,  M.  O.,  ice.  sendeth  greeting.     Whereas  A.  K. 

late  of ,  by  her  last  will  and  testament,  bearing  date , 

did  give  and  bequeath  unto  me,  the  said  M.  O.  the  sum  of , 

to  be  paid  unto  me  upon  my  sealing  and  delivering  a  general  re- 
lease to  the  executors  of  the  said  A.  E.,  and  made  and  constituted 

J.  B.  of ,  her  executor,  and   shortly  after  died :    And 

whereas  the  said  J.  B.  hath  proved  the  said  will,  and  I,  the  said 
M.  G.  have  sealed  such  general  release  to  the  said  J.  B.  as  by  the 
said  will  is  described,  and  left  the  same  in  the  hands  of  her  attor- 
neys hereinafter  named,  to  be  delivered  to  the  said  J.  B.  on  pay- 
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tnent  of  the  said  sum  :  Now  know  ye,  that  I,  the  said  M.  G.,  by 
these  presents  do,  &c.,  J.  R.,  d&c,  to  be,  &c.,  for  me,  &c.  to  ask, 
&c.,  of  and  from  the  said  J.  B.  the  said  legacy  of,  &c.,  so  given 
and  bequeathed  to  me  as  aforesaid  ;  and  upon  receipt,  &.c.  In 
witness,  &c. 


26.  —  A  power  of  attorney  to  accept,  pay  for,  and  sell  bank 

stock. 

To  accept  of  all  such  capital  stock  in  the Bank, 


which  I  have  already  bought  or  contracted  to  buy,  or  shall  here- 
after buy  or  contract  to  buy,  of  any  person  or  persons  whatso- 
ever, upon  the  transferring  thereof  according  to  the  usual  man- 
ner of  transferring  the  said  stock,  and  pay  such  sum  or  sums  of 
money,  or  consideration  for  the  purchase  of  all  such  capital  stock 
upon  the  transferring  thereof  from  time  to  time,  as  I  shall  in  that 
behalf  order ;  likewise  for  me  and  in  my  name,  and  on  my  be- 
half, to  sell  and  transfer  all  or  any  such  stock,  which  I  now  have, 
or  shall  buy  or  purchase  in  the  said  bank,  to  such  person  or  per- 
sons, and  in  such  manner  as  I  shall,  from  time  to  time  direct  or 
appoint,  by  writing  under  my  hand  ;  and  also  for  my  use,  to  re- 
ceive the  moneys  or  considerations,  which  shall  become  due  or 
payable,  for  or  upon  the  sale  of  all  or  any  such  stock,  which  he 
shall  so  sell  and  transfer  for  or  on  my  account  as  aforesaid,  and 
to  give  sujSicient  discharges  for  the  same,  &c. 

27.  —  A  power  of  attorney  from  a  creditor  of  a  bankrupt,  to 

receive  his  dividend,  Sfc, 

£now  all  men,  &c.,  that  I,  A.  B.,  &c.,  do,&c.,  C.  D.,  &c.,my, 
&rC.,  attorney,  for  me,  &c.,  to  appear  before  the  commissioners,  ap- 
pointed to  execute  a  commission  of  bankruptcy,  awarded  against 
A.  B.,  d&c.  and  then  and  there  to  ask,  &c.,  of  and  from  the  said 
bankrupt,  or  the  assignee  or  assignees  of  the  said  commission,  my 
share  and  proportion  of  the  said  bankrupt's  effects,  and,  for  me, 
and  in  my  name,  to  make,  seal  and  execute  any  release  or  re- 
leases, discbarge  or  discharges,  for  the  debt  or  any  part  thereof  due 
and  owing  to  me  from  the  said  bankrupt,  and  also  to  make,  sign,  seal 
and  execute  any  certificate  or  certificates  for  the  discharge  of  the 
said  bankrupt,  and  to  make,  do  and  execute,  all  and  every  other  act 
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and  acts,  thing  and  things  whatsoever,  needful  and  necessary  to 
be  done  in  and  about  the  said  debt  so  due  and  owing  from  the 
said  bankrupt  or  his  estate,  or  relating  to  the  said  bankrupt,  or 
commission  so  issued  as  aforesaid,  as  I  myself  might  do,  were  I 
present  at  the  doing  thereof.     And  I  do  hereby  ratify,  &,c. 

28.  — Power  of  attorney  to  sell  stock,  and  receive  the  intennedi- 

aie  dividends. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of,  &c.,  mer- 
chant, have  constituted  C.  D.  of,  d6c.  broker,  my  sufficient  attor- 
ney, for  me,  in  my  name  and  on  my  behalf,  to  sell  and  transfer 
unto  any  persons  whatsoever,  and  for  such  price  as  my  said  attor- 
ney shall  think  fit,  all  or  any  of (specify  the  stock;)  and 

also  for  me,  and  in  my  name,  to  make  and  pass  all  necessary  acts 
of  assignment,  and  to  receive  and  give  acquittances  for  the  con- 
sideration money  arising  from  the  sale  thereof ;  and  also  for  me 
and  in  my  name  to  receive,  and  give  receipts  for,  all  interest  and 
dividends  now  due,  or  that  shall  hereafter  become  due  on  the  said 
capital  stock,  until  the  sale  and  transfer  thereof.  Hereby  ratify- 
ing, &c.    In  witness,  d6c. 

29.  —  A  letter  of  attotmey  to  receive  money  from  underwriters, 

4*c.,  with  a  recital. 

To  all  persons,  to  whom  these  presents  shall  come,  A.  B.  of, 
&c.  merchant,  sends  greeting  :  Whereas  1,  the  said  A.  B.  have 
shipped  on  board  the  good  ship  Lion,  whereof  C.  D.  was  and  is 

master,  the  following  goods  and  merchandizes,  viz. which 

said  goods  and  merchandizes  were  destined  for  the  port  of 

for  which  voyage  the  said  ship  sailed,  on  or  about  the day  of 

now  last  past,  and  whereas  I,  the  said  A.  B.,  caused  sundry 

policies  of  insurance,  to  be  underwritten  by  certain  underwriters, 
for  assuring  the  said  goods  and  merchandizes  from  loss  and  damage 
by  sea,  as  by  the  said  policies,  reference  thereunto  being  had,  will 
more  fully  appear ;  and  whereas  the  said  ship  was  by  stress  of 

weather  forced  into ,  and  her  said  cargo  is  become  totally 

damaged,  and  I,  the  said  A.  B.,  have  thereby  sustained  a  loss,  to 
the  full  amount  purported  to  be  insured  in  the  said  policies  of  in- 
surance :    Now  know  ye,  that  I,  the  said  A.  B.  have  constituted 
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the  said  C.  D.  my  sujfficieDt  attorney,  for  me  and  in  my  name, 
and  to  my  use,  to  ask,  demand  and  recover  of  the  underwriters, 
who  have  subscribed  the  said  policies,  or  from  their  respective 
heirs,  executors  or  administrators,  or  whomsoever  it  doth  concerni 
the  several  sum  and  sums  of  money,  which  I,  the  said  A.  B.  may 
be  entitled  to  recover  of  the  said  underwriters,  by  virtue  of  the 
said  policies  of  insurance,  by  them  respectively  underwritten,  and 
all  such  costs  and  charges,  as  I  or  my  said  attorney  may  have 
been  put  to  touching  the  premjses  ;  and  in  default  of  payment  of 
the  same,  or  any  part  thereof,  for  me  and  in  my  name,  to  com- 
mence and  prosecute  with  effect,  any  actions  at  law  or  in  equity, 
against  the  said  underwriters,  or  their  respective  heirs,  executors 
or  administrators,  or  whomsoever  else  it  may  concern,  for  the  re- 
covery and  enforcing  payment  thereof;  and,  on  payment  of  the 
same,  or  any  part  thereof,  for  me  and  in  my  name,  to  execute 
suitable  discharges ;  and  also  for  me,  (if  the  said  C.  D.  shall 
think  expedient)  to  compromise,  or  submit  to  arbitration,  the  sev- 
eral claims  and  demands,  which  I  have  against  the  said  under- 
writers, by  virtue  of  the  said  policies  of  insurance  ;  and  gener- 
ally, for  me  and  in  my  name,  to  do  and  perform  all  and  every 
other  act,  matter  and  thing,  whatsoever,  in  relation  to  the  prem- 
ises, which  he  may  think  proper,  as  fully  and  effectually,  as  I 
myself  might  do  if  personally  present ;  hereby  ratifying,  &c. 
In  witness,  &c. 


30.  —  Letter  of  attorney  to  receive  the  freight  of  a  ship,  ^c. 

Know  all  men,  d6c.,  that  I,  A.  B.  of,  &rC.,  master  of  the  ship 
Justina,  have  made  C.  D.  of,  d6c.,  part  owner  of  the  said  ship,  to 
be  my  sufficient  attorney,  for  me,  and  in  my  name  or  otherwise, 
and  for  my  use  and  the  use  of  the  rest  of  the  part  owners  of  the 
said  ship,  to  demand,  sue  for,  and  prosecute  with  effect,  and  re- 
ceive, of  and  from  E.  P.,  of,  &c.,  merchant,  his  executors  and 
administrators,  and  all  others  whom  it  may  concern,  all  such 
sums  of  money  as  are  now  due  from  the  said  E.  P.,  for  freight 
or  otherwise,  for,  or  in  respect  of  any  goods  or  merchandize  im- 
ported by  the  said  ship  in  her  late  voyage  from,  &c.,  by  virtue  of 
a  charter  parly,  dated,  &c.,  or  otherwise  howsoever,  and  upon  re- 
ceipt, &rC«  (the  rest  in  usual  form.)     In  witness,  d6c. 
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31.  —  Power  of  attorney  from  assignees  to  the  insolvent  to  oolr 

led  debts  assigned. 

Enow  all  men  by  these  presents,  that  we,  A.  B.,  of,  &c.,  and 
C.  D.  of,  &c.,  trustees  nominated  by  and  on  the  behalf  of  the 
creditors  of  E.  F.  {the  insolvent  debtor)  of,  &c.,  in  and  by  a  cer- 
tain indenture  of  assignment,  dated  on  or  about  the day  of 

,  now  last  past,  have  constituted  the  said  E.  F.  {the  insol- 
vent) our  snfEicient  and  lawful  attorney,  in  our  names,  and  for  our 
use  and  benefit,  as  trustees  as  aforesaid,  to  ask,  demand  and  receive 
of  all  and  every  person  or  persons  whatsoever,  all  such  debt  and 
debts,  sum  and  sums  of  money  as  are  now  outstanding,  or  are  and 
shall  be  due  and  owing  to  the  estate  of  the  said  E.  F.  {the  insol- 
vent) or  to  us  as  assignees  or  trustees  as  aforesaid  ;  and  upon  re- 
ceipt thereof,  or  of  any  part  thereof,  in  our  names,  as  trustees  as 
aforesaid,  to  execute  and  deliver  proper  acquittances  for  the 
same.  But  it  shall  not  be  lawful  for  the  said  E.  P.  to  release  or 
compound,  or  agree  to  accept  any  dividend  for  any  debt  or  debts, 
sum  or  sums  of  money  now  due,  or  hereafter  to  become  due  and 
owing  to  us  as  trustees  as  aforesaid,  nor  to  constitute  or  substi- 
tute any  attorney  or  attorneys  under  him,  without  our  license  in 
writing  for  that  purpose  first  had  and  obtained.  And  the  said 
E.  F.  shall  duly  account  to  us,  the  said  A.  B.,  and  C.  D.  {the 
trustees)  and  shall  thereupon  immediately  pay,  in  our  joint  names, 

into  the  hands  of  Messrs. {bankers)  all  such  sum  and  sums 

of  money  as  he  shall  receive  by  virtue  of  these  presents ;  and  in 
default  of  such  accounts  being  rendered,  or  such  payments  being 
made  in  manner  aforesaid,  these  presents  shall  be  absolutely  void. 
And  we,  the  said  A.  B.  and  C.  D.,  hereby  covenant  to  ratify  and 
confirm,  whatever  acts  or  things  the  said  E.  F.  may  lawfully  do 
by  virtue  hereof  in  the  premises. 

In  witness,  &c. 


32.  —  A  letter  of  attorney  to  transact  all  mercantile  concerns. 

MSS. 

Know  all  men,  &c.,  that  I,  A.  B.,  &c.,  do,  &c.,  C.  D., 
45&C.  my  true,  sufficient  and  lawful  attorney,  for  me,  and  in  my 
name  and  on  my  behalf,  to  ask,  demand,  recover  and  receive, 
all  and  any  sum  or  sums  of  money,  debts,  dues,  merchandize  or 
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effects,  due,  or  belonging,  or  which  may  at  any  time  be  due  and 
payable  unto  me,  from  any  person  or  persons  whatsoever ;  to 
sell  all  or  any  part  of  such  goods,  merchandize  and  effects  which 
may  come  to  his  possession  or  knowledge,  on  such  credit  and 
for  such  prices  as  he  may  deem  meet ;  to  purchase  any  goods, 
merchsuidize,  dollars,  or  other  commodities  on  my  account,  for 
such  prices  and  to  such  amount  as  he  may  deem  meet,  and  the 
same  to  sell  again  for  my  benefit  and  on  my  account,  for  any 
prices  whatsoever ;  to  ship  and  transport  the  same,  or  any  part 
thereof,  on  my  behalf  and  account,  to  any  port  or  ports,  place 
or  places  whatsoever,  in  any  vessel  or  vessels,  and  with  and  to 
any  person  or  persons  whatsoever,  and  there  barter,  exchange, 
and  dispose  of  the  same ;  to  insure,  and  cause  insurance  to  be 
made  of  any  such  goods,  merchandise,  dollars,  or  other  commod- 
ities, or  of  any  part  thereof,  at  such  premiums,  and  for  such 
risks  as  he  may  deem  meet;  to  accept  any  bill  or  bills- of  ex- 
change or  orders,  make  and  execute  any  note  or  notes  of  hand, 
bond  or  bonds,  or  other  instruments,  or  contracts,  in  my  name 
and  on  my  account,  to  and  for  any  amount  which  he  may  deem 
meet  or  expedient ;  to  sell,  barter,  exchange,  or  dispose  of  any 
real  estate  of  which  I  am  now  seised  or  possessed,  in  fee  sim- 
ple, or  for  any  less  estate,  to  any  person  or  persons,  for  any  price, 
and  in  any  manner  whatsoever,  and  for  these  purposes  to  exe- 
cute and  acknowledge  any  deed  or  deeds,  or  other  assurance  or 
assurances,  with  general  covenants  or  warranty  against  all  per- 
sons, or  any  other  covenants  whatsoever,  as  he  may  deem  expe- 
dient ;  to  purchase  any  real  estate  on  my  account,  in  fee  simple 
or  otherwise,  at  any  prices,  or  any  exchanges  whatsoever :  and 
for  these  purposes,  to  receive,  confirm,  make  and  execute,  any 
contracts,  deeds,  conveyances,  or  other  instruments  whatsoever ; 
to  settle  and  adjust  all  partnership  accounts  and  demands,  and  all 
other  accounts  or  demands  now  subsisting,  or  which  may  hereafter 
subsist,  between  me  and  any  person  or  persons  whatsoever,  and 
to  submit  and  decide  the  same,  by  and  to  arbitration  :  to  com- 
pound for  any  debts,  dues,  or  demands  owing,  or  which  may 
hereafter  be  owing  to  me,  and  to  take  less  than  the  whole,  or 
otherwise  to  agree  for  the  same,  in  such  manner,  and  on  such 
terms  as  he  in  his  discretion  may  deem  proper,  and  for  all  or 
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any  of  these  purposes,  to  make  and  execute,  any  releases,  com* 
promises,  compositions,  agreements  or  contracts,  by  deed  or  oth- 
erwise, in  his  opinion  necessary  and  expedient  in  the  premises ; 
to  pay  and  discharge  all  debts  and  demands  due  and  payable,  or 
which  may  hereafter  become  due  and  payable  from  me  unto  any 
person  or  persons  whatsoever ;  to  enter  into  any  lands  or  other 
real  estate,  to  which  I  am  or  may  be  entitled,  and  recover  the 
possession  thereof,  and  damages  for  any  injury  done  thereto ;  to 
commence  and  prosecute  unto  final  judgment  and  execution,  any 
suits,  or  actions,  real,  personal,  or  mixed,  which  he  shall  deem 
proper  for  the  recovery,  possession  or  enjoyment  of  any  matter 
or  thing  which  is,  or  which  may  hereafter  be  due,  belonging  or 
accruing  to  me,  for  or  by  reason  of  the  premises  or  any  part  there- 
of, and  in  any  such  suits  or  actions,  for  me  to  appear  and  plead 
before  any  courts  or  tribunals  having  jurisdiction  thereof,  and  all 
stipulations,  recognizances,  and  other  requisites  in  any  suits  or 
actions,  to  allow  and  estabh'sh ;  to  determine  the  same  suits  or 
actions,  and  any  question  arising  on  the  same,  by  arbitration  or 
other  compromise  ;  and  of  all  receipts  and  recoveries  in  the  prem- 
ises, due  acquittances  and  discharges  to  execute  and  deliver  ;  and 
generally,  to  do  and  perform  all  matters  and  things,  transact  all 
business,  make,  execute  and  acknowledge,  all  contracts,  writings 
and  instruments,  which  may  be  requisite  or  proper  to  effectuate 
all,  or  any  of  the  premises,  or  any  other  matter  or  thing  apper- 
taining or  belonging  to  me  ;  with  the  same  powers,  and  with  the 
same  validity,  as  I  could,  if  personally  present.    Hereby  giving 
and  granting  unto  my  said  attorney,  full  power  to  substitute  one 
or  more  attorney,  or  attorneys,  under  him  my  said  attorney,  in 
or  concerning  the  premises,  or  any  part  thereof;  and  the  same  at 
his  pleasure  to  revoke ;  and  hereby  ratifying  and  confirming  what- 
soever my  said  attorney,  or  his  substitutes  stiaH  do,  by  virtue  here- 
of, in  the  premises.     And  whereas  the  said  C.  D.  has  heretofore, 
as  my  attorney,  exercised  the  powers  aforesaid,  or  some  of  them, 
,and  has,  as  my  attorney,  executed  and  acknowledged  divers  con- 
tracts, writings,  deeds  and  instruments  in  my  behalf,  in  and 
about  the  premises,  and  other  matters  and  things :  Now  I  do  here- 
by ratify  and  confirm  all  the  doings  of  the  said  C.  D.  as  my  attor- 
ney, in  all  matters  and  things  by  him  transacted  and  executed,  at 
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any  time  before  the  execution  of  these  presents,  to  all  intents  and 
purposes  whatsoever.     lu  testimony,  &c. 


33.  —  Another  J  very  shorty  given  by  a  merchant  to  his  two  clerks. 

Know  all  men,  &c.,  that  I,  A.  B.  of,  &c.,  merchant,  do  hereby 
constitute  my  two  clerks,  C.  D.  and  E.  F.  of,  &c.,  my  sufficient 
and  lawful  attorneys  jointly,  for  me  and  in  my  name,  to  transact 
and  manage  all  business ;  to  open  all  letters  of  correspondence, 
and  to  sign  and  answer  the  same  :  to  draw,  accept,  indorse  and 
pay  all  bills  of  exchange  and  promissory  notes  ,*  all  moneys  to 
receive,  and  acquittances  to  give  ;  to  draw  and  sign  all  orders  and 

drafts  for  payment  of  money,  as  well  on  the  Cashiers  of 

Bank  as  on  all  other  Banks,  and  on  Messrs.  G.  H.  and  J.  E.  of, 
&c.  or  any  other  persons  or  bankers  where  I,  the  said  A.  B.  shall 
keep  cash ;  and  further,  also,  to  settle,  balance  and  arrange  all 
books  and  accounts  ;  and  generally  to  do  every  act,  matter  and 
thing  as  the  nature  of  my  business  may  require.  Hereby  ratify- 
ing whatever  my  said  attorneys  may  lawfully  do  by  virtue  hereof. 
In  witness,  &c. 


3i,^^  Letter  of  attorney  to  draw,  negotiate  and  indorse  bills  of 

exchange,  6(c,     MSS. 

Enow  all  men,  &c.,  that  I,  A.  B.,  d:c.,  have  made,  &c.,  G.  D. 

of ,  Esq.,  my  sufficient  and  lawful  attorney,  for  me  and  in 

my  name,  upon  E.  and  F.  of ,  merchants,  on  account  of 

moneys  due  from  them  to  me,  for  the  sales  of  my  goods,  lately 
sold  by  them,  to  make  and  draw  a  set  or  sets  of  bills  of  exchange,  • 
and  the  same  as  my  attorney,  in  my  name  and  behalf,  to  sub- 
scribe, and  the  same  afterwards  to  sell  and  negotiate  in  the  mar- 
ket, for  the  largest  sum  which  the  said  G.  D.  can  obtain  therefor, 
and  the  proceeds  thereof  to  receive  and  retain  to  my  use. 

Giving  and  granting  to  my  said  attorney,  full  power  and  author- 
ity, to  do  all  and  singular  such  act  and  acts,  as  he  shall  deem  ex- 
pedient for  negotiating  or  selling  to  my  best  advantage,  the  bill  or 
bills  which  shall  be  drawn  as  aforesaid.  And  I  do  further  author- 
ize and  empower  my  said  attorney,  in  my  name  and  behalf,  to 
indorse  any  bill  or  bills  of  exchange,  which  shall  be  drawn  payable 
to  me,  and  remitted  to  me  in  my  absence,  and  the  same  to  sell 

46 
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and  negotiate  to  my  best  advantage,  and  the  proceeds  of  the 
same,  to  receive  and  retain  to  my  use.  Hereby  granting  to  my 
said  attorney,  power  to  substitute  one  attorney  or  more,  under 
him  in  the  premises,  and  the  same  at  his  pleasure  to  revoke. 
Hereby  ratifying,  &c.     In  testimony,  &c. 


35.  -^  A  short  letter  of  attorney  to  prosecute  and  defend  (to  be 

given  to  a  regular  attorney  only.) 

I,  A.  B.  &c.,  constitute  C  D.,  attorney  at  law,  my  attorney,  in 
all  causes  real,  personal  or  mixed,  moved  and  to  be  moved,  for 
me  or  against  me ;  in  my  name  to  appear,  plead  and  pursue  to 
final  judgment  and  execution  ;  with  power  of  substitution.  Wit- 
ness my  hand  and  seal,  &c. 


36. — A  letter  of  attorney  to  prosecute  for  ship  captured.     MSS. 

Know  all,  &c.,  that  we,  S.  B.  and  T.  P.  all  of ,  have 

made,  &c.  and  do  by  these  presents,  each  severally  for  himself,  as 
well  as  jointly,  make,  &c.  S.  W.  &c.  our  sufficient  and  lawful 
attorney,  for  us,  and  each  of  us,  and  to  our  use  respectively,  to 
demand,  recover  and  receive,  all  and  any  sum  or  sums  of  money, 
goods  or  effects,  due,  payable,  or  coming  unto  us,  or  either  of  us, 
from  any  person  or  persons,  and  especially  to  demand  and  receive, 
in  the  name  or  names  of  us  or  either  of  us,  our  respective  adven- 
tures and  parts  of  the  cargoes  and  lading  on  board  the  schooner  G. 
when  commanded  by  A.  B.  and  captured  by  C.  D.  and  his  company 
and  crew  of  the  private  armed  schooner  L.,  or  the  value  thereof,  and 
'  all  damages  and  allowances  which  shall  be  awarded  to  us  or  either 
of  us  respectively,  for  such  unjust  capture,  and  the  detention  and 
conversion  by  the  said  commander  and  crew,  and  the  owners  of 
the  said  armed  schooner  L.  of  our  said  adventures  and  parts  of  the 
said  cargo  and  lading,  and  for,  and  in  the  name  and  names  of  us 
and  either  of  us,  to  pursue,  or  to  institute  any  process  or  suit, 
which  has  been,  or  may  be  thought  necessary  for  the  establishing 
and  complete  recovery  of  all  or  any  of  our  demands  as  aforesaid  ; 
and  for,  and  in  the  names  and  name,  of  us  or  either  of  us,  to  ap- 
pear, and  us  and  each  of  us  to  represent  before  any  court  of  ad- 
miralty or  appeals,  or  other  tribunal,  or  before  the  commissioners 
acting  under  the article  of  the  treaty  of  amity  and  commerce 
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« 

between  the  United  States  of  America  and  the  king  of  Great 
Britain,  wherever  respectively  \he  jurisdiction  or  power  of  decis- 
ion, or  granting  relief  in  the  premises,  shall  and  may  be  ;  and  all 
stipulations,  recognizances,  or  other  requisites,  in  any  claim,  pro- 
cess or  suit,  as  aforesaid,  in  our  names  and  behalf  respectively,  to 
allow  and  establish.  Giving  and  granting  to  our  said  attorney, 
our  full  power  and  authority  in  the  premises,  and  to  determine  the 
same,  or  any  question  thereon  arising,  by  arbitration  or  other  com- 
promise ;  also,  full  power  and  authority  to  assign  in  our  names,  or 
in  the  name  of  either  of  us,  all  our  right,  title  and  interest,  in  and 
unto  the  said  vessel,  cargo,  freight,  specie,  adventures,  and  all 
damages,  that  we,  or  either  of  us  respectively,  have  on  the  cap- 
tors, whether  by  sentence  of  res^tution  or  otherAvise,  or  on  any 
other  persons  for  or  by  reason  of  said  capture,  or  in  virtue  of  said 
sentence,  unto  such  persons  as  the  commissioners  aforesaid  may 
direct  or  order ;  and  of  all  recoveries  and  receipts  in  the  premises, 
due  acquittances,  &c.  (Power  of  substitution  and  revokation,) 
Hereby  ratifying,  &c.     In  witness,  &c. 


37. — Letter  of  attorney  to  sell  the  materials  and  cargo  of  a 

ship  that  was  stranded. 

Know  all  men,  &c.  that  I,  A.  B.,  &c.  sole  owner  of  the  ship 
Hercules,  burthen  about  six  hundred  tons,  whereof  G.  D.  was  late 

master,  which  was  stranded  on  the  coast  of in  her  late  voyage 

from  — »-,  have  constituted  E.  P.  of,  &c.  my  sufficient  attor- 
ney, for  me  and  in  my  name,  and  for  my  use,  to  sell  and  dispose, 
as  well  of  the  tackle  and  other  materials,  belonging  to  the  said 
ship,  as  of  such  part  of  the  cargo  on  board  the  same,  as  was  saved 
upon  the  stranding  as  aforesaid,  for  the  best  price  that  can  be  had 
for  the  same,  and  thereupon  to  seal  and  execute  all  necessary  as« 
signments,  deeds  or  writings  for  completing  the  sale  thereof,  ac- 
cording to  the  law  of  the  country,  and  upon  receipt  of  the  money, 
for  which  the  said  premises,  or  any  part  thereof  shall  be  sold,  to 
give  sufficient  discharges  for  the  same,  and  to  do  all  other  neces- 
sary acts  in  relation  to  the  premises,  as  fully  as  myself  might  do, 
if  personally  present.    Hereby  ratifying,  iLO.    In  witness,  &c. 
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38.  —  Power  from  part  owners  to  a  master  of  a  ship,  to  fit  her 
out,  aiid  let  her  to  freight;  they  covenant  to  indemnify  the 
master  against  seamen^ s  wages. 

We,  the  several  part  owners  of  the  ship  Justina,  of  the  bur- 
then of  300  tons  or  thereabouts,  whereof  R.  B.  is  master,  do^ 
by  these  presents,  order  the  said  R.  B.  to  fit  out  the  said  ship, 
for  such  a  voyage  to  sea  as  he  shall  think  fit,  and  we  do  hereby 
agree  to  pay,  or  allow  out  of  the  money  in  the  hands  of  the 
said  R.  B.,  our  proportions  of  the  charges  of  the  said  ship's  out- 
set according  to  our  parts  therein ;  and  we  do  hereby  empow- 
er and  order,  the  said  R.  B.  to  let  the  said  ship  to  freight,  for 
such  a  voyage  as  he  shall  think  fit,  for  our  benefit  and  advan- 
tage ]  and  we  further  agree  with  the  said  R.  B.  each  for  himself 
only,  and  not  jointly,  that  each  of  us,  according  to  our  respective 
parts  in  the  said  ship,  shall  and  will  indemnify  the  said  R.  B. 
from  all  seamen's  wages,  that  shall  or  may  grow  due  on  account 
of  the  said  ship,  for  her  intended  voyage  oiii  and  home,  and  all 
actions,  costs  and  damages  by  reason  thereof. 

In  witness,  &c. 


39. — Power  of  attorney  from  the  Directors  of  an  Insurance 
Company y  to  sign  policies  of  Insurance,  8f^. 

Know  all  men  by  these  presents,  that  we,  A.  B.  of,  &c.  C. 

D.  of,  &c.  and  E.  F.  of,  &c.  three  of  the  Directors  of  the 

Insurance  Company  of ,  on  the  behalf  of  the  said :  In- 
surance Company,  being  duly  authorized  for  that  purpose,  by  these 
presents  do,  &c.  Messrs.  G.  H.  and  J.  K.  of,  &c.  to  be  our  true 
and  lawful  attorneys,  giving  them  full  power  for  us  and  in  our 
names  and  on  our  behalf,  and  in  the  name  and  behalf  of  the  said 

Insurance  Company,  to  underwrite  and  sign  such  policies  of 

Insurance  against  loss  or  damage  by  fire,  as  they,  the  said  G.  H. 
and  J.  K.  may  judge  for  our  interest  and  the  interest  of  the  said 

Company,  each  policy  not  exceeding  the  sum  of on  houses, 

furniture,  warehouses,  churches,  chapels  and  goods  in  warehouses, 
and  also  to  insure  against  fire  only,  ships  building,  or  repairing,  or 

laid  up  in  harbor,  in  any  river,  dock  or  port  of  the ,  &c.  and 

for  them,  the  said  G.  H.  and  J.  E.  to  regulate,  adjust,  settle  and 
pay  all  damages  which  may  unfortunately  happen  by  fire,  to  any 
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such  houses,  furniture,  warehouses,  churches,  chapels,  goods  in 
warehouses,  or  ships,  or  other  property,  by  them  so  insured ;  like- 
wise to  compound  and  agree  by  arbitration  or  otherwise,  as  they, 
the  said  G.  H.  and  J.  E.  shall  think  it  expedient  or  advisable ; 
also,  if  necessary,  to  appear  before  any  justices  in  any  courts  or 

tribunals,  or  offices  at aforesaid,  or ,  there  to  do, 

say  and  prosecute,  as  occasion  shall  require ;  and  generally  for  us, 
the  said  A.  B.,  C.  D.  and  E.  F.  and  in  our  names  and  on  our 

behalf,  and  in  the  name  and  behalf  of  the  said Insurance 

Company,  to  do,  transact,  and  perform  all  and  every  other  things 
or  acts  whatsoever,  touching  or  concerning  the  premises  above- 
mentioned,  as  fully  and  effectually  to  all  intents  and  purposes 
whatsoever,  as  we,  the  said  A.  B.,  C.  O.  and  E.  F.  might  or  could 
do,  if  personally  present ;  hereby  promising  to  ratify  and  confirm, 
whatsoever  they,  the  said  G.  H.  and  J.  K.  shall  legally  do,  or 
cause  to  be  done,  in  and  about  the  premises  by  virtue  of  these 
presents.     In  witness,  &c. 


40.  —  Power  of  attorney  from  a  creditor^  to  execute  a  deed  of 

composition,  and  receive  a  dividend. 

Enow  all  men,  &,c.  that  I,  A.  B.  of,  &c.  have  constituted  C. 
D.  of,  &c.  my  sufficient  attorney,  to  sign,  seal  and  execute  an  in- 
denture of  three  parts,  bearing  date,  &c.  made  between  E.  F.  and 
G.  H.  creditors  of  J.  E.  and  assignees  and  trustees  for  and  on 
behalf  of  other  the  creditors  of  the  said  J.  E.  of  the  first  part,  and 
others,  the  creditors  of  the  said  J.  E.  executing  the  said  indenture, 
of  the  second  part,  and  the  said  J.  E.  of  the  third  part ;  also,  for 
me  and  in  my  name,  and  to  my  use,  to  demand  and  receive  of  the 
said  E,  F.  and  G.  H.  (the  trustees)  or  either  of  them,  all  moneys 
due  and  payable  to  me  upon  or  by  virtue  of  the  said  indenture, 

as  well  for  my  share  and  dividend  of  the  sum  of already 

received  and  in  the  hands  of  the  said  G.  H.  and  E.  F.  (the  trus- 
tees) or  one  of  them,  of  the  estate  and  effects  of  the  said  J.  E., 
or  of  so  much  thereof  as  shall  hereafter  be  recovered  and  received 
in  proportion  to  the  debt  owing  to  me  by  the  said  J.  E.  And  I 
do  hereby  give  and  grant  unto  my  said  attorney  my  full  power 
and  authority  in  and  touching  the  premises,  to  do  and  perform  all 
matters  and  things  for  the  recovery  and  receiving  of*  the  moneys 
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due,  or  which  shall  become  due  to  me  by  virtue  of  the  said  in* 
denture,  as  fully  as  I  myself  might  do  if  personally  present. 
Hereby  ratifying,  &c.     In  witness,  &c. 


41.  —  A  letter  of  attorney  to  two  persons,  but  in  case  of  the  deaths 
absence  or  refusal^  of  both,  or  either  of  them,  then  to  another 
alone,  or  with  either  of  them  that  will  act. 

D.  and  E.  jointly,  and  either  of  them  severally,  our  true 

and  lawful  attorney  and  attorneys ;  and  in  case  of  the  decease  or 
absence  of  the  said  D.  and  E.,  or  either  of  them,  or  the  refusal  of 
them  or  either  of  them,  to  act  as  our  attorneys  by  virtue  hereof, 
then  we  make,  &c.  F.  alone,  or  together  with  him  of  them  the 
said  D.  and  R,  who  shall  be  living  and  present  there,  and  will 
act  as  our  attorney  by  virtue  of  these  presents,  jointly,  or  either 
of  them  severally,  our  true,  &c.  attorney  and  attorneys,  &c. 


42.  —  A  letter  of  attorney  to  three  persons,  but  in  case  of  the 
death,  S^c.  of  two  of  them^  then  to  another  to  join  him  that 
does  act. 

■  ■  constitute  B.,  C.  and  D.  jointly,  and  either  or  any  of  them 
severally,  my  true  and  lawful  attorney  and  attorneys ;  and  in  case 
of  the  decease  or  absence  of  the  said  C.  and  D.,  or  either  of  them, 
or  the  refusal  of  them  or  either  of  them,  to  be  and  act  as  my  at- 
torney or  attorneys,  together  with  the  said  B.,  by  virtue  hereof, 
then  and  not  otherwise,  I  make,  &c.  E.  &c.,  together  with  the 
said  B.,  in  case  of  the  decease  or  absence  of  both  of  them  the 
said  C.  and  D.,  or  their  refusal  to  act  as  aforesaid,  or  together  with 
him  of  them  the  said  C.  and  D.,  who  shall  be  living  and  present 
there,  and  will  act  by  virtue  hereof,  jointly,  or  any  of  them  sever- 
ally, to  be  my  true  and  lawful  attorney  or  attorneys,  for  me,  &c. 


43.  —  A  letter  of  substitution. 

To  all  people  to  whom  these  presents  shall  come,  E.  F.,  &c. 
sendeth  greeting. 

Whereas  A.  B.,  &c.,  by  his  letter  of  attorney,  a  copy  whereof 
is  hereunto  annexed,  did  constitute  me  his  attorney,  for  the  pur* 
poses,  and  wUh  the  powers  in  the  same  letter  of  attorney  at  large 
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contained :  Know  ye,  that  I,  the  said  E.  P.,  by  virtue  hereof,  and 
of  the  power  of  substitution  in  said  letter  of  attorney  appearing^ 
do  substitute  and  depute,  C.  D.,  &c.  to  be  the  lawful  and  suffi- 
cient attorney  of  the  said  A.  B.,  with  all  and  every  power  and 
authority  of  acting  in  the  name,  stead,  and  to  the  use  of  the  said 
A.  B.  granted  to  roe  by  the  said  letter  of  attorney,  which  I  can 
lawfully  exercise  and  delegate.  Hereby  ratifying  and  confirming 
whatsoever  the  said  C.  D.  shall  lawfully  do,  in  the  name  of  the 
said  A.  B.,  or  in  my  name  as  attorney  to  the  said  A.  B.,  to  the 
use  of  the  said  A.  B.,  by  virtue  of  these  presents,  and  the  power 
of  substitution  in  said  letter  of  attorney  contained.   In  witness,  &,<:. 


44. — A  short  ravokation  of  a  power  of  attorney. {\) 

To  all  persons  to  whom  these  presents  shall  come,  A.  B.,  &c. 
sendeth  greeting.     ' 

Whereas  I,  the  said  A.  B.,  by  my  letter  of  attorney,  bearing 
date J  did  constitute,  &c.  C.  D.,  &c.  my  attorney,  for  cer- 
tain purposes,  and  with  certain  powers  in  the  said  letter  of  attorney 
contained,  as  therein  at  large  appeareth :  Enow  ye,  that  I,  the  said 
A.  B.,  for  divers  considerations  me  hereunto  moving,  have  made 
void,  countermanded,  and  revoked,  and  do  hereby  make  void, 
countermand,  and  revoke  the  said  letter  of  attorney,  and  all  and 
singular  the  powers,  ^to  (ict  in  my  name  and  behalf  ^c.j  given 
by  virtue  thereof.     In  witness,  &c. 

NOTE. 

As  it  becomes  necessary  occasionally  to  revoke  a  letter  of  attor- 
ney, either  because  there  is  danger  of  an  abuse  of  the  authority  con- 

(1)  **A  power  of  attorney  is  always  revokable  at  the  pleasure  of  the  party 
"Wno  gave  it;  but  where  it  constitutes  part  of  a  security  for  money,  or  is  neces- 
sary to  give  effect  to  such  security,  or  where  it  is  giTcn  for  a  valuable  consid- 
eration, it  is  not  revokable  by  the  party  himself,  though  it  is  necessarily  re- 
yoked  by  his  death."  2  Kent's  Com.  p.  643.  Where  the  power  is  revoked, 
notice  should  bo  given  to  the  attorney,  for  all  acts  done  by  him  bona  fide^  before 
receiving  such  notice,  aro  binding  on  the  prxncipaL  lb,  and  cases  there  cited. 
B^  operation  of  law,  a  letter  of  attorney  may  be  revoked  in  several  ways,  to 
wit,  by  the  expiration  of  the  period  for  which  it  was  to  exist ;  by  a  change 
of  condition  in  the  parties,  as  in  the  case  of  a  feme  sole  who  marries,  or  an 
incapacity  in  either  party,  as  his  insanity,  or  bankruptcy,  but  this  ddes  not 
work  a  dissoludon  of  the  power,  in  case  it  is  a  power  coupled  with  an  interest  in 
the  agent ;  by  the  death  of  the  principal  or  attorney,  and  finally  by  the  cxtinc- 
Uon  of  the  subject  matter  of  the  agency.  See  Story  on  Agency,  §  462,  500|  and 
2  Kent's  Com.  p.  613,  646. 

*  These  words  may  be  omitted.  • 
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tained  in  it,  or  from  some  other  motive  of  expediency,  it  may  be  proper 
to  consider,  what  measures  the  constituent  should  take,  to  avoid  ill  coo* 
sequences. 

The  first  step  should  undoubtedly  be,  to  send  notice  to  his  attorney, 
that  the  power  was  revoked  ;  and  satisfactory  testimony  or  evidence 
should  be  obtained  to  that  effect ;  because  all  acts,  done  by  the  attorney 
within  the  scope  of  his  authority,  before  notice  of  revokation,  would  bind 
the  constituent,  so  far  as  the  attorney  was  concerned,  and  would  shield 
him  from  ell  responsibility  or  accountability.  He  should  then  send  a 
similar  notice  to  all  persons  named  in  the  power  of  attorney,  and  with 
whom  the  attorney  was  particularly  authorized  to  act,  as  also  to  all  per* 
sons,  with  whom  the  attorney  had  acted  under  the  power,  or  whose  acts 
or  dealings  with  the  attorney,  previous  to  the  revokation,  had  been  recog* 
nized  or  ratified.  Since  the  constituent  would  be  bound  by  all  acts  with* 
in  the  scope  of  his  authority,  done  with  persons  acting  bona  fide^  and 
without  notice  of  the  revokation.  To  protect  the  public  at  large  also,  as 
well  as  himself,  he  should  give  a  general  notice,  in  the  manner  usually 
practiced  in  other  cases,  where  the  attorney  resides. 

If  the  authority  given  was  to  sell  real  estate,  it  might  be  prudent  to 
have  the  revokation  recorded  in  the  county  where  the  land  lies. 

These  precautions  may  not  be  necessary,  where  the  attorney  is  will- 
ing to  deliver  up  the  letter  of  attorney  to  be  canceled  ;  but,  as  he  is  under 
.no  obligation  to  do  this,  since  he  has  a  right  to  retain  it  for  his  own  secu- 
rity, to  show  the  authority  under  which  he  may  have  acted  before  the 
revokation,  they  should  be  carefully  observed,  in  all  cases  where  there 
are  reasonable  grounds  to  apprehend  a  serious  abuse  of  the  confidence 
reposed  in  him. 
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1.  — A  guarantee  for  payment  for  goods  to  be  sold  to  a  third 

person.{l) 

Sir,  —  In  consideration  of  your  having  agreed  to  sell  to  C. 

D.  of,  Sfc.  in  the  way  of  his  trade,  such  goods  as  he  may  call  for  ^ 

I,  the  undersigned  A.  B.,  do  hereby  undertake  to  guaranty  to 

you,  that  the  said  C.  D.  shall  make  due  payment  for  such  goods, 

• 

(1)  In  order  to  charce  a  guarantor  upon  a  letter  of  euarantj,  it  ia  settled  in  the 
Supreme  Court  in  the  IT.  S.  that  express  notice  should  be  given  to  the  guarantor, 
that  his  guaranty  has  been  accepted  and  that  credit  has  been  given  on  the  stzensth 
of  it.  Adams  v.  Jonsi,  12  Peters,  207 ;  Lee  v.  Dick,  10  Peters,  482.  See  uso 
Bahcoek  t.  Bryant,  12  Pick.  133 ;  Craft  t.  hham,  13  Con.  R.  28.  In  Vermont 
such  a^rsff  nptice  seems  not  to  bo  necessary.    TVoin  y.  J<me$,  1 1  Vennont  K.  444. 
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as  you  may  from  time  to  time  sell  or  advance  to  him  or  his  or*- 
der,  whether  the  same  be  sold  oq  credit  or  otherwise,  and  not- 
withstanding I  shall  not  have  notice  of  any  neglect  or  omission, 
which  may  happen  on  the  part  of  the  said  Q.  D.  in  the  payment 
for  such  goods,  according  to  the  credit  that  may  be  agreed  on 
for  the  same,  but  so  as  my  liability  shall  not  at  any  time  or  in 

any  event  exceed  the  sum  of dollars ;  and  I  further  agree, 

that  this  guaranty  or  engagement  shall  not  be  withdrawn,  but 

shall  continue  in  force  until  the  expiration  of days  after 

notice  to  you,  by  writing  under  my  hand,  of  my  intention  to 
discontinue  the  same.    Dated,  Soc. 
To  Mr.  E,  F.,  &c. 


3.  —  A  letter  of  credit  far  a  limited  sum  of  money. 

E ,  Apnl, A.  D.  18  — . 

Sib, 

I  hereby  undertake  to  guaranty  to  you  the  repayr 

ment  of  all  sums  of  money,  which  you  may  advance  to  C.  D. 
the  bearer  hereof,  not  exceeding  in  the  whole  five  hundred  dol- 
lars, within  one  year  from  the  date  hereof,  with  interest.(l) 

Yours,  &c.    A.  B.. 
R  F. 
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1.  —  A  letter  of  lAcense. 
To  all  to  whom  these  presents  shall  come,  we,  who  have  here- 
unto subscribed  our  names,  and  affixed  our  seals,  creditors  of  I.  B. 
of ,  send  greeting.     Whereas  the  said  I.  B.  on  the  day  of  the 

(1)  In  Massachusetts  this  guaranty  would  be  good  although  there  is  no  con- 
sideration expressed  on  the  face  of  it.  Bev.  Stat,  of  Mass.  c.  74>  §  2.  Pae^mrd 
▼.  Riehardsottf  17  Mass.  B.  122.  But  a  different  construction  is  ^ven  to  the  Stat- 
ute of  Frauds  in  England,  where  it  is  settled  that  the  consideration  must  appear, 
and  that  parol  evidenoe  will  not  be  admitted  to  supply  the  want  of  it.  See  Chit, 
on  Cont.  (6th  Amer.  £d.)  p.  617,  and  cases  there  cited.  The  same  is  the  rule  in 
New  York.  Seart  y.  Brink,  3  Johns.  210;  L&onard  t.  Vredenburg,  8  Johns.  29. 
So  also  in  S.  Carolina  and  N.  Hampshire.  Suvent  y.  Winn^  2  Nott  &  M'C.  372, 
&. ;  NwUon  T.  Sanborrh  2  N.  Hamp.  B.  414. 

47 
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date  hereof,  is  indebted  unto  us,  the  several  creditors  hereunder 
named,  in  divers  sums  of  money,  which  at  present  he  is  not  able 
to  pay  and  satisfy,  without  respite  and  time  to  be  given  him  for 
payment  thereof :  Know  ye  therefore,  that  we,  the  said  several 
creditors,  and  every  of  us,  at  the  particular  request  of  the  said  I. 
B.,  by  these  presents,  do  give  and  grant  unto  the  said  I.  B.  full 
and  free  liberty,  license  and  authority,  to  attend,  follow  and  ne- 
gotiate any  business,  matters  or  things  whatsoever,  at  any  places 
whatsoever,  without  any  impediment  to  be  offered,  or  done  unto 
the  said  I.  B.,  his  wares,  goods,  moneys  or  other  effects  whatso- 
ever, by  us  or  any  of  us,  or  by  the  heirs,  executors,  administrators, 
partners  or  assigns  of  us,  or  any  of  us,  or  by  our  or  any  of  our 

means  or  procurement,  for  and  during mouths  next  and  im- 

mediately  ensuing  the  day  of  the  date  hereof.  And  further,  we, 
the  said  creditors  hereunder  subscribed,  do,  and  each  of  us  doth, 
covenant  and  grant,  for  ourselves,  our  heirs,  executors,  administra- 
'tors  and  assigns,  respectively,  and  not  jointly,  or  one  for  another, 
or  for  the  heirs,  executors,  administrators  or  assigns  of  each  other, 
to  and  with  the  said  I.  B.,  that  we,  or  any  of  us,  our  heirs,  exec- 
utors, administrators  or  assigns,  or  any  of  them,  shall  not,  nor  will, 
during  the  time  aforesaid,  molest  or  prosecute  the  said  I.  B.  for  or 
on  account  of  our  respective  debts,  or  any  part  thereof ;  and  that, 
if  any  hurt,  damage,  or  hindrance  be  done  unto  the  said  I.  B., 

either  in  body,  goods  or  chattels,  within  the  aforesaid  term  of 

next  ensuing  the  date  hereof,  by  us  or  any  of  us  the  said  credit- 
ors, or  by  any  person  or  persons,  by  or  through  the  procurement 
or  consent  of  us,  or  any  of  us,  contrary  to  the  true  intent  and 
meaning  of  these  presents,  then  the  said  I.  B.,  by  virtue  hereof, 
shall  be  discharged  and  acquitted  forever,  against  such  of  us,  the 
said  creditors,  his  and  their  heirs,  executors,  administrators  or  as- 
signs, by  whose  will,  means  or  procurement,  he  shalLbe  arrested, 
grieved  or  damaged,  of  all  claims  and  demands  whatsoever,  from 
the  beginning  of  the  world  to  the  day  of  the  date  hereof.  In 
witness,  &c. 


2.  —  A  letter  of  license  and  composition  with  creditors. 

To  all  people  to  whom  these  presents  shall  come,  we,  whose 
names  and  seals  are  hereunder  set,  creditors  of  A.  B.,  &c*  send 
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greeting*  Whereas  the  said  A.  B.  at  the  day  of  the  date  of  these 
presents,  doth  justly  owe,  and  is  indebted  unto  the  said  several 
creditors  hereunder  written,  in  divers  and  several  sums  of  money, 
but,  by  reason  of  many  losses,  he  is  unable  to  pay  and  satisfy  us 
our  full  debts,  with  such  goods,  chattels,  wares,  and  merchandize 
as  he  hath,  which  we  the  said  creditors  are  unwilling  to  accept  of, 
or  any  ways  to  intermeddle  with ;  and  whereas  therefore  we,  the 
said  creditors,  have  agreed  to  undergo  a  certain  loss,  and  to  accept 

of cents  for  every  dollar  owing  by  the  said  A.  B.  to  us, 

the  several  and  respective  creditors  whose  names  are  hereunto 
subscribed,  to  be  paid  in  full  satisfaction  and  discharge  of  our  said 
several  and  respective  debts :  Now  know  ye,  that  we,  the  said 
creditors  of  the  said  A.  B.  do  for  ourselves  severally,  and  for  our 
several  executors,  &c.,  covenant,  promise,  compound  and  agree, 
to  and  with  the  said  A.  B.,  his  executors  and  administrators,  and 
to  and  with  every  of  them,  by  these  presents,  that  we,  the  said 
several  and  respective  creditors,  and  our  several  and  respective, 
&c.  shall  and  will,  accept,  receive,  and  take  from  the  said  A.  B. 
for  each  and  every  dollar  that  the  said  A.  B.  doth  owe  and  is  in- 
debted unto  us,  the  said  several  creditors  whose  hands  are  hereunto 

set,  the  sum  of cents,  in  full  discharge  and  satisfaction  of 

the  several  debts  and  sums  of  money  that  the  said  A.  B.  doth  owe 
and  is  indebted  unto  us,  the  said  creditors,  &c.,  so  that  the  said 

sum  of cents  to  be  paid  for  each  and  every  dollar  that  the 

said  A.  B.  doth  owe  and  is  indebted  unto  us,  the  said  creditors,  be 
paid  to  us  the  said  several  creditors,  or  to  our  respective  executors, 
administrators  or  assigns,  within  the  term  or  space  of  six  months 
next  after  the  date  hereof.  And  we,  the  said  several  creditors,  do 
severally  for  ourselves,  and  our  respective  executors,  administrators 
and  assigns,  covenant,  promise  and  agree,  to  and  with  the  said  A. 
B.  his,  &c.  that  he,  the  said  A.  B.  his,  &c.,  shall  and  may,  from 
time  to  time,  and  at  all  times,  within  the  said  term  and  space  of 
'  next  ensuing  the  date  hereof,  assign,  sell,  or  otherwise 

dispose  of,  his  said  goods  and  chattels,  wares  and  merchandize,  at 
his  own  free  will  and  pleasure,  for  and  towards  the  payment  and 

satisfaction  of  the  said cents,  for  each  and  every  dollar 

that  the  said  A.  B.  doth  owe,  and  is  indebted  as  aforesaid,  unto 
us,  the  said  creditors.     And  that  neither  we,  the  said,  &c.  or  any 
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of  us,  or  the  executors,  administrators  and  assigns  of  us,  or  either 
of  us,  shall  and  will,  at  any  time  or  times  hereafter,  sue,  molest,  or 
trouble  the  said  A.  B.  or  his  goods  and  chattels,  for  any  debt  or 
other  tilings  now  due  and  owing  to  us,  or  any  of  us,  so  that  the 
said  A.  B.  do  well  and  truly  pay  or  cause  to  be  paid,  the  said 

cents  for  every  dollar  he  doth  owe  and  is  indebted  to  us 

the  said,  &c.  in  manner  and  form  aforesaid.    In  witness,  &c. 


3.  —  A  letter  of  license  upon  condition. 

To  all,  &c.  {as  No.  1.) 

Provided  always,  and  under  this  condition,  that  if  the  said  J.  B. 
his  executors,  administrators,  or  assigns,  do  not  well  and  truly  pay 
unto  us  the  said  creditors  hereunto  subscribed,  our,  &c.  the  sums 
of  money  to  us  by  him  owing,  in  manner  following,  that  is  to  say, 

on  the  tenth  day  of next  ensuing  the  date  hereof,  one  just 

fourth  part  of  our  said  debts,  between  us  to  be  divided  according 
to  the  proportions  of  our  several  debts  by  him  owing,  and  on  the 

day  of ,  which  will  be,  &c.  one  other  fourth  part  of 

the  present  amount  of  our  said  debts,  to  be  divided  as  aforesaid, 

and  on  the day  of ,  which  will  be,  &c.  the  residue  of 

our  said  several  debts,  to  be  divided  as  aforesaid  ,*  that  then,  and 
from  thenceforth,  these  our  present  letters  of  license  shall  be  utterly 
void  and  of  none  eflFect,  towards  him  and  them  of  us,  to  whom 
any  such  default  of  payment  shall  happen  to  be  made ;  any  thing 
above  written  to  the  contrary  notwithstanding.     In  witness,  &c. 


4,  —  Memorandum  of  a  meeting  of  creditors^  and  of  a  comr 

position  with  the  debtor. 

Memorandum.  —  At  a  meeting  of  the  creditors  of  A.  B.  of, 
&c.,  held  at,  &c. « the day  of ,  it  is  con- 
cluded and  agreed  as  follows  ;  that  is  to  say ;  we,  the  creditors  of 
the  said  A.  B.  whose  names  are  hereunder  written,  have  this  day 
severally  agreed  for  ourselves,  and  for  our  respective  partners,  ex- 
ecutors, administrators  or  assigns,  to  and  with  the  said  A.  B.,  his 
executors  and  administrators,  to  accept  and  receive  the  sum  of 

cents  for  each  and  every  dollar  that  he,  the  said  A.  B. 

doth  owe  and  is  indebted  to  us,  in  full  satisfaction  of  the  debts  or 
sums  severally  due  to  us,  from  the  said  A.  B.,  so  that  the  said  sum 
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of  '  cents  for  every  dollar,  be  paid  severally  nnto  us,  or  to 
our  respective  executors,  administrators  or  assigns,  within  the 
space  of days,  from  the  day  of  the  date  hereof ;  and  in  de- 
fault thereof,  this  agreement,  and  everything  herein  contained 
shall  be  void  and  of  none  effect,  towards  him,  or  them  of  us,  to 
whom  any  such  default  of  pajrment  shall  happen  to  be  made. 
In  witness,  &c*        * 


6.  —  A  deed  of  composition  between  a  debtor  and  his  creditors^ 
where  the  debtor  is  allowed  to  carry  on  his  business  under 
inspectors. 

This  indenture,  made,  &c.  between  A.  B.  (the  debtor)  of  the 
first  part,  C.  D.  and  E.  F.  (the  inspectors)  of  the  second  part, 
and  the  several  other  persons  whose  names  and  seals  are  hereunto 
subscribed  or  affixed,  being  creditors  of  the  said  A.  B.  of  the  third 
part,  witnesseth ;  Whereas  the  said  A.  B.  is  indebted  to  the  several 
persons  of  the  second  and  third  parts,  in  the  several  sums  of  money 
placed  opposite  to  their  respective  names  in  the  schedule  hereunto 
affixed ;  and  whereas,  at  a  meeting  of  the  creditors  of  the  said 

A.  B.,  on at ,  it  was  made  to  appear  to  them,  that  by 

Reason  of  losses  and  obstacles  in  trade  he  was  unable  to  pay  the 
several  demands  upon  him  immediately,  but  that  his  stock  in  trade, 
and  other  his  estate  and  effects  were  sufficient  for  that  purpose, 
wherefore  it  hath  been  mutually  agreed  by  and  between  the  several 

parties  hereto,  that  the  term  of years  should  be  given  to  the 

said  A.  B.  to  collect  in  and  dispose  of  his  said  estate  and  effects, 
and  that  in  the  mean  time,  he  should  be  permitted  to  manage  and 
improve  the  same  under  the  inspection  of  the  said  C.  D.  and  E. 
F.  who  have  been  chosen  for  that  purpose,  under  and  subject 
nevertheless  to  the  conditions,  stipulations  and  agreements  herein- 
after contained  respecting  the  same ;  Now,  in  pursuance  of  this 
said  agreement,  and  in  consideration  of  the  covenants  and  agree- 
ments, hereinafter  contained,  on  the  part  of  the  said  A.  B.  to  be 
performed,  the  said  C.  D.  and  E.  F.,  and  the  several  other  per- 
sons, parties  hereto  of  the  third  part,  for  themselves  respectively, 
(and  their  respective  partners,  and  his  and  their  several  and  re- 
spective heirs,  executors  and  administrators,  but  not  any  one  of 
them  for  the  other  or  others  of  them,  or  for  the  heirs,  executorS| 
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administrators,  or  partners  of  any  other  or  others  of  them.)  do, 
and  each  of  them  doth,  give  and  grant  unto  the  said  A.  B.,  free 
liberty  and  license  to  carry  on,  conduct  and  manage  all  and  every 
his  said  trade  or  business  of ,  and  other  his  affairs  and  con- 
cerns, and  collect,  get  in^  and  sell  and  dispose  of,  convey  and 
assign  all  or  any  part  of  his  estate,  debts  and  effects,  under  the 
inspection  and  subject  to  the  approbation  and  control  of  the  said 

C.  D.  and  E.  F.,  from  henceforth  until  the day  of , 

&c.,  if  he,  the  said  debtor,  shall  so  long  live,  and  continue  to 
observe  and  perform  the  several  covenants  and  agreements  herein- 
after contained,  on  his  part  or  behalf  to  be  observed  or  performed. 
And  that  they,  the  said  parties,  creditors  as  aforesaid,  or  any  or 
either  of  them,  shall  not  nor  will,  daring  the  time  or  period,  and 
observance  and  performance  aforesaid,  sue,  arrest  or  prosecute  him, 
the  said  A.  B.,  or  in  any  way  impede  or  molest  him  in  the  carry- 
ing on  or  management  of  his  said  business  or  concerns,  or  the  sale 
or  disposition  of  his  estate  or  effects,  under  such  control  and  in- 
spection as  aforesaid,  nor  seize  or  possess  themselves  of,  or  in  any- 
wise attach,  or  intermeddle  with  his  goods,  estates,  property  or 
effects  in  anywise  whatsoever.  [Clauses  which  may  be  inserted  ;] 
(If  creditors  sue,  attach  or  arrest,  their  debts  to  become  void.) 
(Debtor  covenants  to  deliver  in  a  true  account  of  his  debts,  &c.} 
(Debtor  covenants  to  collect  in  and  distribute  his  effects  and  con- 
duct his  business,  under  the  direction  of  the  inspectors,  agreeably 
to  the  intent  of  the  deed  of  composition.)  (Allowance  to  be 
made  to  the  debtor  for  his  support.)     (Law  expenses  to  be  first 

paid.)    (Small  debts  not  exceeding  $ to  be  paid  in  full.) 

(Dividends  to  be  retained  for  creditors,  who  refuse  to  come  in 
and  sign  this  composition.)  (Debtor  covenants  not  to  give  pre- 
ference to  any  of  his  creditors ;  that  he  will  not  embark  in  any 
new  concern  ,*  that  he  will  keep  proper  accounts,  to  be  inspected 
by  the  creditors ;  that  he  will  state  accounts  once  a  month,  and 
verify  the  same  upon  oath  if  required. 

Power  of  inspectors. 

And  it  is  hereby  further  declared  and  agreed  by  and  between  all 
and  every  the  parties  hereto,  that,  for  accelerating  the  ends  and 
purposes  aforesaid,  it  shall  be  lawful  for  the  said  C.  D.  and  E.  F., 
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and  they  are  hereby  authorized  and  empowered  to  nominate  and 
appoint  one  or  more  clerk  or  clerks,  or  other  person  or  persons,  to 
assist  the  said  A.  B.  in  the  management  of  his  said  trade  or  busi- 
ness, at  such  salary  or  wages  as  they  shall  think  fit,  and  also  for 
them  the  said  C.  D.  and  E.  F.  to  do,  direct  and  assent  to  all  and 
every  or  any  such  other  acts,  matters  and  things  whatsoever,  rela- 
tive to  the  matters  or  things  aforesaid,  as  they  in  their  discretion, 
shall  at  any  time  and  from  time'  to  time  hereafter  think  fit  and 
expedient. 

(Power  to  hail  the  debtor  may  be  introduced.) 

And  also  that,  in  case  the  said  A.  B.,  or  his  estate  or  efiects 
shall  be  arrested,  taken  in  execution,  or  otherwise  attached,  by 
any  or  either  of  his  creditors,  they,  the  said  inspectors,  or  either  of 
them  are,  and  is  hereby  authorized  to  bail,  or  cause  to  be  bailed 
the  said  debtor,  and  the  said  inspectors  may  contest,  or  otherwise 
act  concerning  the  debt  or  debts  of  such  creditor  or  creditors,  at 
the  expense  of  the  estate  and  effects  of  the  said  A.  B.,  as  they 
shall  think  fit. 

(Power  to  postpone  the  time  of  payment  of  debts  may  be  intro' 

duced.) 

And  it  is  hereby  further  covenanted  and  agreed,  by  and  between 
the  several  parties  hereto,  that,  if  by  reason  of  any  unforeseen 
cause,  not  wilfully  occasioned  by  the  said  A.  B.,  any  delay  shall 
happen  to  take  place  in  the  final  settlement  of  his  affairs,  so  as  to 
prevent  the  several  creditors,  parties  hereto,  from  receiving  the  full 
amount  of  their  respective  debts,  at  or  before  the  expiration  of  the 
said  term  of years,  hereby  limited  for  winding  up  the  con- 
cerns of  the  said  A.  B.,  and  for  payment  of  his  creditors  in  man- 
ner aforesaid,  then  and  in  such  case  it  shall  be  lawful  for  the  said 
inspectors,  and  they  are  hereby  fully  authorized  and  empowered, 
if  they  shall  think  proper,  without  any  further  consent  of  the  said 
creditors,  than  is  hereby  given,  to  prolong  or  extend  the  said  term 

or  period  for  the  further  space  of calendar  months,  to  be 

computed  from  the  expiration  of  the  said  term,  and  that  thereupon, 
and  an  indorsement  under  the  hands  of  the  said  inspectors,  being 
made  upon  these  presents  to  that  effect,  all  and  every  the  said 
creditors,  parties  hereto,  their  heirs,  executors,  partners  and  assigns, 
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shall  and  will  continue  to  be  bound  by  the  covenants,  and  agree- 
ments herein  contained,  in  favor  of  hitn,  the  said  A.  B.  in  the  same 
manner  for  such  further  period  of  '    '  ■■ —  calendar  months,  to  all 

intents  and  purposes,  as  if  the  said  term  of  —  years  and 

months  had  been  originally  limited  for  that  purpojse. 

{Debtor's  covenant  to  pay  at  the  limited  time.) 

And  the  said  A.  B.  doth  covenant  with  the  said  several  parties 
hereto,  and  their  several  and  respective  executors,  &c.y  that  he, 
the  said  A.  B.  his  heirs,  executors,  &c.  shall  and  will,  well  and 
truly  pay  or  cause  to  be  paid  unto  all  and  every  the  said  creditors 
parties  hereto,  their  respective  executors,  administrators,  partners 
or  assigns,  or  other  person  or  persons  by  them  respectively  author- 
ized to  receive  the  ^me,  their  full  and  whole  debts  and  demands, 

at  or  before  the  expiration  of  the  said  term  of years,  or  other 

the  prolonged  or  extended  period  aforesaid,  (if  the  same  shall  be 
granted)  in  the  manner  herein  before  appointed  for  payment  there- 
of, and  according  to  the  true  intent  and  meaning  of  these  presents. 

(A  covenant  by  the  creditors  to  accept  their  debts  at  such  timeSj 
may  also  be  inserted.) 

(Creditors  agree  if  debts  are  not  paid  at  the  appointed  time, 
and  the  debtor's  property  is  therevpon  delivered  up,  they  will  dis- 
charge the  debtor,  ^c.) 

(If  debtor  fail  in  performance  of  his  covencmis,  or  the  credit- 
ors refuse  to  come  in,  this  indenture  to  be  void.) 

Provided  always,  nevertheless,  that  if  the  said  A,  B.  shall  de- 
part this  life,  or  make  default  in  performance  of  either  of  the  cove- 
nants or  agreements  hereinbefore  contained  on  his  part  to  be  per- 
formed, or,  in  case  any  of  the  creditors  of  the  said  A.  B.  whose 
debts  respectively  amount  to  the  sum  of  $  — ,  (except  only  such  of 
them,  who  being  possessed  of  other  securities,  shall  choose  to  rely 
thereon,)  shall  not  by  themselves  or  their  respective  attorneys, 

duly  execute,  or  otherwise  accede  to  these  presents,  within 

months  next  after  the  date  hereof,  then,  and  in  either  of  the  said 
cases,  this  present  indenture,  and  every  thing  herein  contained,  so 
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fisur  as  the  same  rospectirely  tends  to  restrain  the  said  creditors  frotn 
suing  for  and  recovering  his,  her  or  their  respective  debts,  within 
the  time  aforesaid,  shall  be  absolutely  void.    In  witness,  &rC. 


MORTGAGES. 


Tbe  following  abstract  of  the  law  of  mortgages,  may  not  be  without 
use. 

1.  —  What  shall  eonstittUe  a  mortgage. 

At  law  a  mortfisage  is  the  conveyance  of  an  estate  as  security  for 
a  debt,  which  estate  is  to  cease  and  determine  upon  tbe  payment  of  the 
debt 

In  equity  the  nature  of  the  conve3rance  is  determined  by  the  clear 
and  certain  intention  of  the  parties ;  and  any  agreement  in  the  deed 
or  in  a  separate  instrument  showing  that  the  parties  intended  (bat  tbe 
conveyance  was  merely  a  security  for  tbe  payment  of  money,  will 
be  enforced  and  the  right  of  redemption  will  accrue.  Taylor  v.  Wddy 
5  Mass.  R.  109 ;  Cory  v.  Raw$on^  8  ibid.  159 ;  Wharf  v.  Howell^ 
5  Binney,  499 ;  Hughet  v.  Edwards^  9  Wheat.  489 ;  Parks  v.  Hall, 
2  Pick.  206. 

Every  contract  for  the  securing  of  money,  by  the  conveyance  of 
real  estate  to  tbe  lender,  not  made  in  contemplation  of  an  eventual 
arrangement  of  property,  is,  in  equity,  deemed  a  mortgage.  Powell 
on  Mortgages,  146. 

In  Mass.  the  equitable  powers  of  the  Supreme  Judicial  Court,  do  not 
extend  to  relieve  mortgagers,  in  any  other  cases  than  those,  in  which 
the  condition  is  a  part  of  the  deed  of  conveyance,  or  is  contained  in  a 
deed  of  defeasance  of  that  conveyance.  Erskhie  v.  Townsendy  2  Mass. 
R.  494 ;  Ealon  v.  Green,  22  Pick.  526. 

At  law  a  defeasance  of  any  instrument,  must  be  of  as  high  a  nature 
as  the  conveyance,  must  be  executed  at  the  same  time,  and  is  to  be 
considered  as  part  of  it.     Kelleran  v.  Brown,  4  Mass.  R.  443. 

And  therefore  a  writing  without  seal  cannot  operate  as  a  defeasance 
of  a  deed.  Ibid.  But  in  equity,  parol  evidence  is  admitted  to  control 
a  deed  in  this  respect.  Fonbl.  on  Equity,  267.  Where  a  grantee  of 
land,  made  a  verbal  promise  to  the  grantor,  that  he  would,  on  a  certain 
day  thereafter,  make  a  defeasance  thereof,  so  that  the  same  should 
operate  as  a  mortgage,  the  promise  was  held  void  by  the  statute  of 
fraud<9.     Boyd  v.  Stone,  1 1  Mass.  R.  342. 

But  where  A.  conveyed  land  to  B.  by  deed,  and  B.  gave  A.  a  bond 
bearing  the  same  date,  conditioned  to  reconvey  upon  payment  of  a 
sum  of  money,  such  bond  was  held  to  be  a  defeasance,  and  to  make 
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the  deed  a  mortgage.  ErsHne  v.  Townsend^  2  Haas,  R.  498 ;  Taylor 
V.  Weld  4-  oZ.  5  Mass.  R.  109. 

So  where  it  was  agreed  by  A.  and  B.,  in  writing  under  seal,  that 
a  deed,  made  by  A.  to  B.  of  certain  lands,  should  be  deposited  in 
the  hands  of  C.  until  A.  repaid  a  certain  sum  of  money,  which  B. 
had  advanced,  and  if  the  money  was  not  repaid  by  a  certain  day, 
that  the  deed  should  be  delivered  to  B.,  the  agreement  and  deed 
were  held  to  constitute  a  mortgage.  Carey  v.  Rawson^  8  Mass.  R. 
159. 

A  deed  of  land  and  a  bond  to  reconvey,  bearing  different  dates, 
but  executed  and  delivered  at  the  same  time,  constitute  a  mortgage. 
7  Pick.  157. 

The  deed  and  defeasance  must  be  recorded  together,  to  have  the 
efiect  of  a  mortgage  between  any  other  persons,  besides  the  parties. 
Yet  a  subsequent  purchase  or  attachment  of  the  land,  will  not  be 
good,  if  made  by  any  one,  having  notice  that  the  bond  is  a  defeas- 
ance of  the  deed.  Newhall  v.  Burty  7  Pick.  157;  Rev.  Stat,  of 
Mass.  c.  59,  §  27.  Courts  of  equity  do  not  favor  the  practice  of 
separating  the  deed  and  defeasance,  because  it  is  liable  to  accidents 
and  abuse  and  may  injure  the  mortgager.  Ld.  Talbot  in  CoUerell  v. 
Purchase^  Cases  temp.  Talbot,  89 ;  Baker  t.  Windy  1  Yes.  160 ; 
and  in  those  States  where  the  powers  of  courts  of  equity,  are  very 
limited  and  where  the  character  of  an  instrument  of  defidasance  is 
determined  by  the  strict  principles  of  the  common  law,  the  practice 
of  separating  the  deed  and  defeasance  must  be  productive  of  great 
hazard  to  the  rights  of  the  mortgager.  Lund  v.  Lund^  1  N.  H.  R. 
39;  Bickfard  v.  Danielsy  2  ibid,  71;  Runlet  v.  OtUy  ibidy  167; 
Erslnne  v.  Tovmsendy  2  Mass.  R.  493 ;  Kelleran  v.  Brawny  4  ibidy 
443 ;  Stocking  v.  Fairckildy  6  Pick.  181 ;  Newhall  v.  Burty  7  Pick. 
157. 

2.  —  The  Htuation  and  rights  of  the  parties  before  breach  of  ike 

condition. 

As  soon  as  the  mortgage  deed  is  executed,  the  mortgager  only 
holds  the  mortgaged  premises  by  the  will  or  permission  of  the  mort- 
gagee, who  may  enter  upon  the  mortgaged  premises,  or  by  action  of 
trespass,  or  by  writ  of  entry,  and  without  notice,  recover  against 
him.  But  if  the  mortgagee  should  be  guilty  of  any  oppression  in 
entering  upon  the  mortgager  and  turning  him  out-  of  possession  be- 
fore any  breach  of  the  condition,  he  might  be  held  to  account  for 
the  utmost  that  could  be  made  from  the  profits  of  the  estate,  although 
it  should  exceed  what  he  had  really  received.  Steams  on  Real  Ac- 
tions,^ p.  42.  Powell  on  Mortgages,  205;  Fonbl.  on  Equity,  262,.  tn 
notis;  Erskine  v.  Tovmsendy  2  Mass.  R.  495;  Hampden  v.  Keithy  11 
Mass.  R.  216. 

If  after  the  execution  of  the  mortgage  deed,  the  mortgager  is  in 
possession,  and  makes  a  lease  reserving  rent,  the  mortgagee  may  either 
compel  the  tenant  to  pay  the  rent  to  him,  or  he  may  maintain  an  action 
against  htm  as  a  disseisor,  at  his  election.     Ibid, 

But  the  possession  of  the  mortgaged  premises  by  the  mortgager 
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or  hifl  tenant,  is  only  a  disseizin  by  election,  for  the  mortgagee  may 
convey  to  a  third  person,  and  be  shall  be  seized  of  the  legal  eetate 
in  the  mortgaged  premises.  Gould  v.  Neumum^  6  Mass.  R.  239 ; 
Perkins  J^  al.  v.  PittSy  11  Mass.  £.  125;  Powell  on  Mortgages, 
207, 208. 

But  if  the  mort^gee  agrees  that  the  mortgager  shall  keep  posses- 
sion  until  the  condition  is  broken,  the  mortgagor  may  make  a  lease  to  a 
third  person,  and  receive  the  rent  to  his  own  use.  NewhaU  4*  ol*  ▼• 
Wright,  3  Mass.  H.  152. 

So  if  the  mortgagee  consents  to  take  a  lease  from  the  mortgager,  and 
covenants  to  pay  rent  until  a  breach  of  the  condition  takes  place,  he 
shall  be  bound  to  pay  the  rent.  Newhall  v.  Wright,  3  Mass.  R.  152. 
See  Powell  on  Mortgages,  207. 

If  a  man  makes  a  lease  reserving  rent,  and  mortgages  the  reversion, 
the  mortgagee  may,  at  his  election,  demand  the  rent  of  the  lessee,  or 
permit  the  mortgager  to  receive  it.  Newhall  v.  Wright,  3  Mass.  R. 
152. 

If  he  makes  no  actual  election,  the  mortgager  may  recover  it  of  the 
lessee.     Ibid. 

But  mortgagee  may  at  any  time  countermand  the  implied  authority. 
Powell  on  Mortgages,  207,  208. 

If  a  lessor  mortgages  the  leased  premises  to  the  lessee,  and  the 
lessee  refuses  to  pay  the  rent  reserved  on  the  lease,  the  rent  is  sus« 
pcnded  until  the  condition  of  the  mortgage  is  performed,  or  the  mort- 
gaged premises  are  redeemed.  In  either  case,  the  rent  again  becomes 
payable,  if  the  term  has  not  expired.  Newhall  v.  Wright,  3  Mass.  R. 
152.     If  foreclosure  takes  place,  the  rent  is  of  course  extinguished. 

Where  a  mortgage  of  leased  premises  is  made  to  lessee  in  possession, 
he  may  elect  to  hold  the  land  as  mortgagee,  and  not  as  lessee.     Ibid. 

If  he  holds  as  mortgagee,  the  rent  reserved  on  the  lease  will  be  prima 
facie  evidence  of  the  value  of  the  profits  of  the  land.     Ibid. 

If  he  holds  as  lessee,  he  will  not  be  answerable  for  the  profits,  but  for 
the  rent  only.     Ilnd. 

If  mortgager  pays  the  mortgage  money  according  to  the  condition, 
the  estate  of  the  mortgagee  will  be  determined,  and  the  mortgager  may 
enter  upon  him  or  eject  him  by  writ  of  entry.  Erskine  v.  Townsend, 
2  Mass.  R.  495. 

Where  A.  mortgaged  lands  to  B.,  and  afterwards  was  sued,  as  B's 
trustee,  for  the  mortgage  money,  and  committed  on  execution,  and  after- 
wards discharged  by  taking  the  poor  debtor's  oath,  and  released  by  the 
creditor  in  the  trustee  process,  on  an  action  brought  by  B.  to  recover 
possession  of  the  mortgaged  premises,  it  was  held  that  he  was  entitled  to 
judgment.     Cory  v.  Prentiss,  7  Mass.  R.  63. 


3.  —  The  situation  and  rights  of  the  parties  after  the  condition  is 

broken. 

Before  a  breach  of  the  condition,  the  rights  and  remedies  of  the  parties 
are  merely  legal  and  not  equitable.  Erskine  v.  Townsend,  2  Mass.  R. 
495 ;  Powell  on  Mortgages,  226. 
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But  after  a  breach  of  die  octtdition,  equitable  relief  is  affi>rded  to  die 
mortgager. 

In  Massachusetts,  Maine  and  Rhode  Island,  the  mortgager  has  three 
years  after  foreclosure  to  redeem  :  and  in  Connecticut  fifteen  years,  and 
in  New  Hampshire  one  year  after  entry  and  seizin  by  the  mortgagee 
upon  breach  of  the  condition  without  foreclosure.  Lockwood  v.  Lock* 
wood,  1  Day^s  Rep.  295 ;  Swift's  Die.  vol.  2,  p.  656,  683 ;  2  Mass. 
R.  493 ;  1  Pick.  356 ;  Netohall  v.  Wright,  3  Mass.  R.  155 ;  Mass. 
Rev.  Stat.  ch.  107  ;  Baylies  v.  Bussey,  5  Greenl.  153  ;  Swett  v.  Horn, 
1  N.  H.  R.  332;  Oilman  v.  Heddin,  5  N.  H.  R.  31.  If  the  mort- 
gagee is  in  possession  when  the  condition  is  broken,  the  time  in  which 
the  mortgager  is  allowed  to  redeem  does  not  begin  to  run  until  he  has 
notice  that  the  mortgagee  shall  thenceforward  hold  for  condition  broken, 
for  the  purpose  of  foreclosing.  Newhall  ^  al.  v.  Wright,  3  Mass, 
R.  138. 

A  mortgagee's  interest  is  not  attachable  until  foreclosure.  Eaton  v. 
Whiting,  3  Pick.  484,  nor  will  a  power  of  sale  in  the  mortgage  deed 
alter  the  case.  lb,  A  mortgagee  may  attach  the  equity  of  redemp* 
tion  in  a  suit  on  a  demand  other  than  that  secured  by  the  mortgage. 
Gushing  V.  Hurd,  4  Pick.  253 ;  but  he  cannot  attach  for  the  debt  se- 
cured by  the  mortgage.  Atkins  v.  Satoyer,  I  Pick.  351.  The  indorsee 
however  of  a  note  secured  by  mortgage,  holding  it  without  an  assign- 
ment of  the  mortgage,  may  attach  the  equity  of  redemption.  Crane  v. 
March,  4  Pick.  131.  The  right  to  redeem  from  the  sale  of  an  equity 
of  redemption  on  execution  is  not  attachable  ;  Kelley  v.  Bears,  12  Mass. 
R.  387 ;  but  the  right  of  redeeming  a  mortgage  of  land,  made  after  a 
sale  on  execution  of  an/equity  of  redemption,  from  a  prior  mortgage,  is 
attachable.     Reed  v.  Bigelow,  5  Pick.  281. 

If  the  mortgagee  is  in  possession  of  the  lands  at  the  time  of  the 
breach  of  the  condition,  the  three  years  do  not  commence,  until  he  gives 
due  notice  to  the  mortgager,  that  he  shall  thenceforward  hold  for  condi- 
tion broken,  for  the  purpose  of  foreclosing  the  mortgage.  Newhall  4* 
oL  v.  Wright^  3  Mass.  R.  138. 

But  if  the  mortgagee  is  not  in  possession  at  the  time  of  the  breach  of 
the  condition,  the  three  years  will  commence  from  the  time  he  shall  enter 
and  take  possession. 

Where  mortgager  brings  a  bill  in  equity  for  the  possession  of  the 
mortgaged  premises,  and  it  appears  that  there  is  a  balance  due  from  the 
mortgagee  to  the  mortgager,  the  latter  cannot  have  judgment  and  execu- 
tion for  such  balance,  upon  his  bill  in  equity  ;  his  only  remedy  is  at  law, 
Taylor  v.  Tovmsend,  6  Mass.  R.  264. 

Before  mortgager  has  taken  possession  under  a  judgment  on  a  bill  in 
equUy,  the  mortgagee  may  lawfully  carry  away  any  erections,  6ic,  made 
by  himself,  if  they  can  be  removed  without  injury  to  the  soil.  Taylor 
V.  Townsend,  8  Mass.  R.  411. 

If  the  mortgagee  institutes  a  suit  for  the  purpose  of  foreclosing 
the  mortgage,  and  the  court  enter  up  the  conditional  judgment,  if 
the  mortgager  does  not  comply  ^ith  it,  the  mortgagee  shall  have  his 
writ  of  possession,  and  the  time  of  redemption  will  be  computed 
from  the  delivery  of  seizin  to  him.  Erskine  v.  Townsend,  2  Mass. 
R.  496. 
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Where  a  mortgage  and  bond  are  given  for  the  same  eum,  and 
judgment  is  recovered  on  the  bond,  but  not  satisfied,  the  mortgagee 
will,  notwithstanding,  be  entitled  to  foreclose  the  mortgage,  and-  shall 
have  the  conditional  judgment  given  by  this  statute*  Gould  v.  New* 
man^  6  Mass.  R.  239. 

So,  if  mortgagee  has  entered  for  condition  broken,  and  continues 
in  quiet  possession  of  the  land,  if  it  is  of  less  value  than  the  mortgage 
money,  he  may  afterwards  have  an  action  on  the  bond  given  for  the 
payment  of  it,  and  shall  recover  the  di&rence  between  the  value 
of  the  land,  ascertained  by  appraisement,  and  the  amount  of  principal 
and  interest  due  on  the  bond.  Amory  v.  FcArhanks  4"  ^^  3  Mass.  R. 
562,  in  sapplement.  If  this  is  done  after  foreclosure,  qwsre  wheth* 
Of  the  court  may  open  the  foreclosure  under  the  statutes.  See  2  FonbL 
on  Equ.  282. 

If  A.  mortgages  white  acre  and  black  acre  to  B.,  and  afterwards 
conveys  white  acre  to  C.  and  black  acre  to  D.,  who  hold  in  severalty, 
the  mortgagee,  to  foreclose,  must  have  several  writs  of  entry.  But  he 
shall  have  judgment  on  both,  unless  the  whole  mortgage  money  is  paid. 
If  C.  pays  the  whole  mortgage  money,  D.  shall  contribute,  because  the 
mortgage  is  discharged  as  to  both*     Taylor  v.  Porter^  7  Mass.  R.  355. 


4.  —  Of  redemption. 

Where  a  mortgage  has  been  assigned,  all  money  actually  paid  by 
the  assignee  which  was  due  to  the  mortgagee,  shall  be  principal  from 
the  time  of  the  assignment,  but  the  account  between  the  mortgagee  and 
the  assignee  does  not  conclude  the  mortgager.     Chancery  Cases,  67,  68. 

A  mortgagee,  after  forfeiture,  shall  have  interest  for  his  interest,  and 
shall  account  for  the  profits  which  he  has  received,  and  not  for  what  he 
might  have  received,  unless  there  is  fraud  ;  and,  if  the  mortgagee  as« 
signs,  the  assignee  is  entitled  to  interest  for  the  interest  then  due.  Ch. 
Cases,  258. 

But  if  the  mortgage  be  forfeited,  and  the  mortgagee  refuses  to  receive 
his  money,  due  from  the  mortgager,  on  tender,  he  shall  lose  his  interest 
from  the  time  of  the  tender.     Ch.  Cases,  29. 

Any  person  claiming  an  interest  under  the  mortgager,  may  redeem. 
See  Powell  on  Mortgages,  343.  And  therefore  tenant  in  dower,  or  by 
the  courtesy,  or  a  volunteer,  naay  redeem.  Powell  on  Mortgages,  343 ; 
2  Fon^l.  on  Equity,  272. 

Where  A.  mortgaged  two  parcels  of  land  to  B.,  and  afterwards  assign- 
ed one  of  them  to  C,  and  C.  paid  B.  a  sum  of  money,  to  obtain  a  re- 
lease from  him  of  the  parcel  assigned,  it  was  held,  that  B.  should  apply 
the  consideration  received  for  the  release,  as  satisfaction  pro  tantOy  of 
the  sum  due  on  the  mortgage,  although  A.  was  indebted  to  B.  on  anoth- 
er account.     HielcM  v.  Bingham^  II  Mass.  R.  300. 

Money  paid  for  the  redemption  of  lands  mortgaged,  in  equity  is  con- 
sidered as  personal  estate,  and  goes  to  the  executor  or  administrator. 
Powell  on  Mortgages,  683. 
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For  the  doctrine  of  tacking^  See  2  Fonbl.  on  Eq.  M6 ;  Powell  on 
Mortgages,  459 ;  Trowbridge's  Essay  on  Mortgages  in  the  Supplement 
to  8  Mass.  £.  556. 

6.  —  On  the  effect  of  foreclosure. 

By  a  foreclosure  the  mortgager  in  general  is  excluded  his  equity  of 
redemption  without  recal ;  but  in  England,  special  circumstances  will 
prevent  this  effect,  and  will  open  the  foreclosure.  As  if  there  be  any 
unfair  conduct  on  the  part  of  the  mortgagee.  Powell  on  Mort.  1041> 
1042,  1066. 

Where  a  mortgage  is  made  to  two,  they  are  joint  tenants  befpre  fore- 
closure, and  tenants  in  common,  after.  The  foreclosure  operates  as  a 
new  purchase.  Appleton  v.  Boydj  7  Mass.  R.  131 ;  Goodwin  v.  Richr 
ardsoTiy  adm'r,  11  Mass.  R.  469;  Powell  on  Mort.  700. 
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1. — A  common  mortgage  deed. 

Enow  all  men  by  these  presents,  that  I,  A.  B.  of ,  gentle- 
man, in  consideration  of  the  sum  of dollars,  to  me  paid  by 

C.  D.  of ,  Esquire,  the  receipt  whereof  I  do  hereby  acknowl- 
edge, do  hereby  give,  grant,  bargain,  sell  and  convey  unto  the 
said  C.  D.  his  heirs  and  assigns  forever,  a  certain  piece  or  parcel 
of  land,  situate,  &c.  together  with  all  the  privileges  and  appur- 
tenances to  the  same  in  anywise  appertaining  and  belonging  :  To 
have  and  to  hold  the  same  to  the  said  C.  D.  his  heirs  and  assigns, 
to  his  and  their  use  and  behoof  foreVer :  And  I^  the  said  A.  B., 
for  myself,  my  heirs,  executors  and  administrators,  do  covenant 
with  the  said  C.  D.  his  heirs  and  assigns,  that  I  am  lawfully 
seised  in  fee  of  the  aforegranted  premises ;  that  they  are  free 
from  all  incumbrances;  that  I  have  good  right-to  sell  and  convey 
the  same  to  the  said  0.  D.  as  aforesaid ;  and  that  I  will,  and  my 
heirs,  executors,  and  administrators  shall  warrant  and  defend  the 
same  to  the  said  C.  D.,  his  heirs  and  assigns  forever,  against  the 
lawful  claims  and  demands  of  all  persons. 

Provided  nevertheless,  that  if  the  said  A.  B.,  his  heirs,  executors 
or  administrators,  shall  pay  unto  the  said  C.  D.,  his  executors, 

administrators  or  assigns,  the  said  sum  of with  lawful  interest, 

on  or  before  the day  of ,  and  shall  keep  the  premises 

insured  against  fire  in  a  sum  not  less  than  $ ,  for  the  benefit 

of  the  said  0.  D.,  his  executors,  &c.  in  such  insurance  office  in 
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—  as  the  said  C.  D.  shall  approve,  then  this  deed,  as  also 
a  certain  promissory  note  bearing  even  date  with  these  presents, 
signed  by  the  said  A.  B.,  whereby  for  value  received,  he  promis- 
es to  pay  to  the  said  C.  D.  the  said  sum  and  interest  at  the  times 
aforesaid,  shall  be  absolutely  void  to  all  intents  and  purposes. 
(  Where  a  bond  is  given  instead  of  a  notSy  the  following  clause 
may  be  inserted^)  —  (a  certain  obligation  or  bond,  bearing  even 
date  with  these  presents,  given  by  the  said  A.  B.  to  the  said  C.  D. 
in  the  penalty  of dollars,  conditioned  to  pay  the  first  men- 
tioned sum  and  interest  at  the  time  aforesaid,  shall  both  be  void.) 
In  witness,  &c. 

The  following  proviso  may  be  inserted  as  useful. 

And  psovided  also,  that  until  default  of  payment  of  the  said 
sum  or  interest,  or  other  default  as  herein  provided,  the  mortgagee 
shall  have  no  right  to  enter  and  take  possession  of  the  premises. 


2.  —  A  further  charge  on  mortgaged  premises  by  indorsement.(  1 ) 

To  all  persons  to  whom  these  presents  shall  come.    Whereas 
the  within  named  A.  B.  hath  advanced  and  lent  unto  the  within 

named  C.  D.  the  further  sum  of dollars,  the  receipt  whereof, 

&c.,  and  thereupon  the  said  C.  D.  hath  entered  into  a  bond  or 
obligation  of  even  date  with  these  presents,  to  the  said  A.  B.,  in 

the  penal  sum  of ,  with  a  condition  thereunder  written  for 

making  void  the  same,  upon  payment  by  the  said  C.  D.  his  heirs, 

&c.,  unto  the  said  A.  B.  his  executors,  &c.,  of  the  sum  of , 

with  interest  for  the  same  after  the  rate,  &c.,  on  the  ; day, 

&c. :    Now  know  ye,  that  for  better  securing  unto  the  said  A.  B. 

his  executors,  &c.,*the  payment  of  the  said  further  sum  of 

and  the  interest  thereof,  on  the  said day,  according  to  the 

condition,  &c.,  he,  the  said  C.  D.,  doth  hereby,  for  himself,  his 
heirs,  executors,  administrators  and  assigns,  covenant,  &c.,  to  and 
with  the  said  A.  B.  his  executors,  &.C.,  that  all  and  singular  the 

(1)  It  waft  fonnerly  the  role  that  if  a  mortgager  became  farther  indebted  to  the 
mortgagee,  he  could  not  redeem  without  paying  this  latter  debt  also ;  but  it  is 
now  limited  to  the  right  to  tack  the  subsequent  debt  to  the  mortgage  as  offainst 
the  heir  of  the  mortgager,  and  a  ben^cial  devise.  As  against  the  mortgager,  his 
creditors,  his  assignee  for  a  valuable  consideration  or  devisee  for  the  payment  of 
debts,  it  is  not  permitted.  Troughion  v.  IVoughton,  I  Yes.  86 ;  Anon-,  2  ibid,  662 ; 
HeatM  y.  Benee,  3  Atk.  630 ;  Ld.  Alvanly  in  Jonea  v.  Smithy  2  ibid,  376;  Hammer' 
ton  Y.  Bopert,  1  Ves.  jr.  513. 
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premiaes  within  mentioned  to  be  mortgaged  (u$e  the  wmrds  of  the 
mortgage  deed)  to  the  said  A.  B.  and  his  bein,  with  their  appur- 
tenances, shall  stand  charged  with,  and  be  a  security  unto  him,  the 
said  A.  B.,  his  executors,  ^.,  as  well  for  the  payment  of  the  sum 

of within  mentioned,  and  the  interest  thereof,  as  also  £or  the 

payment  of  the  said  further  sum  of  ■■  ,  now  lent  and  advanced 
as  aforesaid,  and  the  interest  thereof,  and  that  the  said  preoiiaes 
shall  not  be  redeemed  or  redeemable,  either  in  law  or  equity,  until 
not  only  the  said  sum  of  -i-—  before  lent,  exA  the  interest  there- 
of, but  also  the  said  further  sum  of  -— —  now  lent,  and  the  interest 
thereof,  shall  be  fully  paid  and  satisfied  unto  the  said  A.  B.,  his 
executors,  &c.,  according  to  the  true  intent  and  meaning  of  the 
said  bond  or  obligation,  and  of  these  presents,  &c.  (Insert  a 
covenant  for  payment) 


3.  —  A  mortgage  of  lands  for  a  term  of  years. 

Enow  an  men  by  these  presents,  that  I,  T.  A.  of ,  gentle- 
man, in  consideration  of dollars,  to  me  paid  by  T.  M.  of 

,  Esq.,  the  receipt,  &c.,  by  these  presents  do  demise,  grant, 

and  to  farm  let,  &c.  unto  the  said  T.  M.  his  executors,  adminis- 
trators and  assigns,  all  those  three  several  pastures,  &c.,  to  have 
and  to  hold  the  premises,  with  their  appurtenances,  unto  him,  the 
said  T.  M.  his  executors,  &c.,  from  the  date  hereof,  during  the 

full  term  of years,  next  ensuing.     Yielding  and  paying 

therefor  yearly  during  the  said  term,  unto  the  said  T.  A.  his  heirs, 
executors,  administrators,  or  assigns,  one  peppercorn,  if  it  be 

lawfully  demanded,  on  the day  of .    And  I,  the  said 

T.  A.  for  myself,  my  heirs,  &c.  (Insert  a  covenant  for  quiet 
enjoyment  during  the  term,) 

Provided  nevertheless,  that  if  I,  the  said  T.  A.  my  heirs,  ex- 
ecutors, administrators  or  assigns,  shall  well  and  truly  pay,  or 

cause  to  be  paid,  unto  the  said  T.  M.  his,  &c.,  the  sum  of 

on  the day  of next  ensuing  the  date  hereof,  then  this 

present  demise  and  grant  shall  be  void,  &c. 

In  testimony,  &c. 
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(1)  4.  —  il  caveiicmt  in  a  mortgcLge  for  a  hng  term  of  years  that 
in  case  the  money  he  not  paid,  the  mortgager  will  convey  the 
fee  simple. 

And  lastly,  it  is  declared  and  agreed,  by  and  between  the  said 
parties  to  these  presents,  and  the  said  C.  D.  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  doth  hereby  further  cove* 
nant,  &c.,  to  and  with  the  said  E.  F.,  his  executors,  &c.,  that  in 

case  the  said  sum  of ,  or  any  part  thereof,  shall  on  the  said 

—  day  of ,  which  will  be  in  the  year  of  our  Lord , 

remain  onpaid  or  unsatisfied,  and  shall  not  within  sixty  days  then 
next  ensuing,  be  paid  or  satisfied,  he,  the  said  C.  D.  or  his  heirs, 
and  all  persons  claiming  under  or  in  trust  for  htm  or  them,  shall 
and  will,  as  soon  after  the  said  sixty  days  as  conveniently  may  be, 
at  the  cost  and  charges  of  the  said  C.  D.,  his  heirs,  &c.  by  such 
good  and  sufficient  conveyances  and  assurances  in  the  law,  as  the 
counsel  of  the  said  E.  F.  his,  &c.  shall  advise,  convey  and  assure, 
or  cause  to  be  conveyed  and  assured,  unto  the  said  E.  F.  and  his 
heirs,  or  to  such  person  or  persons  as  he  or  they  shall  in  that  behalf 
appoint,  free  from  incumbrances  (except  tenants'  leases)  and  with 
usual  and  reasonable  covenants,  the  said  messuages,  &c.  and  all 
and  singular  other  the  premises  hereinbefore  mentioned,  with  their 
appurtenances,  in  order  that  the  same  may  be  absolutely  and  irre- 
deemably vested  in  the  said  E.  F.  his  heirs  and  assigns  forever. 
In  witness,  &c. 

(Let  m^ortgager  give  a  bond  to  perform  covenants.) 


6.  —  A  mortgage  in  fee  by  indenture. 

This  indenture,  made  the day  of ,  A.  D. ,  be- 
tween S.  R.  of ,  Esquire,  of  the  one  part,  and  W.  J.  of 

,  gentleman,  of  the  other  part,  witnesseth,  that  in  consider- 
ation of  the  sum  of to  him,  the  said  S.  R.,  paid  by  the 

said  W.  J.  the  receipt  whereof,  ice,  he,  the  said  S.  R.  by  these 
presents  doth  give,  &c.  unto  the  said  W.  J.  his  heirs  and  assigns, 
all  that  parcel  of  laud,  with  the  buildings  thereon,  situated  in  S. 
in ,  together  with  all  the  privileges  and  appurtenances  to 


(1)  This  coTenant  wotild  not  be  permitted  to  interfere  ynth.  the  right  of  re- 
demption.   2  CmlAC,  p.  92 ;  Bawm  y,  Sdwm^t  2  Rep.  in  Chan.  221. 

49 


382  MORTGAGES. 

the  same  belonging ;  and  all  the  right,  title  and  interest,  of  him, 
the  said  S.  R.  in  and  to  the  same,  and  every  part  or  parcel  there- 
of:  To  have  and  to  hold  the  above  granted  premises  and  their  ap- 
purtenances unto  the  said  W«  J.,  his  heirs  and  assigns,  to  his  and 
their  only  proper  use  and  behoof  forever.  Provided  always,  and  it 
is  hereby  agreed  by  and  between  the  said  parties  to  these  presents, 
that  if  the  said  S.  R.  his  heirs,  executors,  or  administrators,  or  any 
of  them,  do  and  shall,  at  ,  in  — — ,  well  and  truly  pay, 

or  cause  to  be  paid,  to  the  said  W.  J.  his  executors,  &c.  the  sum 

of  -- — ,  on  the day  of next  ensuing  the  date  hereof, 

together  with  lawful  interest  for  the  same,  after  the  rate,  &c.,  then 
he,  the  said  W.  J.  his  heirs  or  assigns,  shall  and  will,  upon  the 
request,  and  at  the  cost  and  charges  of  the  said  S.  R.  his  heirs  and 
assigns,  convey  and  assure  the  premises  hereinbefore  granted,  unto 
the  said  S.  R.  or  his  heirs,  or  unto  such  other  person  or  persons, 
as  he  or  they  shall  direct  or  appoint,  freed  and  discharged  of  and 
from  all  incumbrances  made  or  committed  by  him,  the  said  W.  J. 
his  heirs  or  assigns,  in  the  mean  time. 

(A  covenant  for  payment  of  thte  mortgage  m^oney.) 

(1)  And  the  said  S.  R.,  for  himself,  bis  heirs,  executors,  and 
administrators,  doth  covenant,  &c.,  to  and  with  the  said  W.  J* 
his  executors,  administrators  and  assigns,  that  he,  the  said  S.  R. 
his,  &c.  shall  and  will,  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  W.  J.  his,  &c.  the  said  sura  of with  inter- 
est for  the  same,  after  the  rate,  and  at  the  time  and  in  manner 
above  limited  for  payment  thereof,  according  to  the  true  intent 
and  meaning  of  the  above  written  proviso. 

(A  covenant  that  mortgager  is  seized  in  fee.) 
And  the  said  S.  R.  for  himself,  his  heirs,  executors  and  admin- 

(1)  A  mortgage  is  generally  accompanifd  with  a  bond,  or  a  simple  note  of 
hand,  for  the  debt  intended  to  be  secured ;  but  a  coyenant  for  the  payment  of  the 
money,  inserted  in  the  mortgage  deed  will  be  equally  effectual  and  sufficient  with 
us,  though  not  so  in  England.  (See  as  to  this  latter  point,  Wihan  y.  Kimbtey^  7 
East's  B.  128.)  The  coyenant  however  must  be  express,  for  no  action  of  coyenant 
'will  lie  on  the  proyiso  or  condition  in  the  mortgage ;  and  where  the  moi  tgage  is 
without  such  coyenant,  or  separate  instrument,  the  remedy  of  the  mortgagee  is 
confined  to  the  land.  4  Kent's  Com.  144.  The  mortgage  and  the  debt  may  be 
%9parat«d  by  act  of  the  mortgagee :  and  where  notes  secured  by  mortgage  are  as- 
signed, the  mortgagee  becomes  a  trustee  for  the  assignees  and  holds  the  mortgage 
for  their  benefit.     Cran^  y.  March^  4  Pick.  131. 
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istratora  doth  covenant,  &c.  to  and  with  the  said  W.  J.  his  heirs 
and  assigns,  in  manner  following  ;  that  is  to  say,  that  he,  the  said 
S.  R.,  at  the  time  of  the  sealing  and  delivery  of  these  presents,  is 
lawfully  and  absolutely  seised  of  the  hereinbefore  granted  prem* 
ises,  of  a  perfect  and  indefeasible  estate  of  inheritance  in  fee  simple, 
in  possession,  without  any  condition,  trust,  power  of  revokation, 
or  limitation  of  any  use  or  uses,  or  other  restraint,  matter  or 
thing  whatsoever,  to  alter,  defeat  or  incumber  the  same. 

(A  covenant  that  mortgager  hath  right  to  convey.)    i 

And  also  that  he,  the  said  S.  R.  now  hath  in  himself  good  right, 
and  full  power  to  give,  grant,  sell  and  convey  the  premises  here- 
inbefore granted,  unto  and  to  the  use  of  the  said  W.  J.  his  heirs 
and  assigns,  in  manner  aforesaid,  according  to  the  intent  of  these 
presents, 

(1)  (A  covenant  that  in  default  of  payment^  mortgagee  shall 

enter  and  enjoy.) 

And  further,  that  in  case  default  shall  be  made  in  payment  of 

the  said  sum  of ,  or  interest  or  any  part  thereof,  contrary  to 

the  aforesaid  proviso  and  covenant  for  payment  thereof,  that  then, 
and  from  thenceforth,  it  shall  and  may  be  lawful  to  and  for  the  said 


(1)  A  mortgagee  would  of  course  have  perfect  right  to  enter  without  a  cove- 
nant to  this  effect.  The  entry  must  be  open  and  peaceable,  and  actual  possession 
must  be  taken ;  and  where  the  entry  is  resisted  by  the  mortgager,  the  mortgngee 
must  resort  to  his  action.  It  is  not  necessary  that  the  mortgagee  shotdd  declare 
the  purpose  for  which  he  enters ;  it  is  sufficient  that  the  mortgager  has  notice  of 
it.  In  the  case  of  Thayer  t.  Smith,  17  Mass.  K.  430,  it  was  held  that  a  bare  entry, 
though  in  the  presence  of  witnesses,  is  not  sufficient  for  the  purpose  of  foreclos- 
ing an  equity  of  redemption,  that  nothing  short  of  actual  notice  to  the  mortgager 
would  supply  the  want  of  a  continued  possession  and  that  a  memorandum  of  entry 
placed  upon  record  would  mako  no  diiference,  because  the  law  did  not  require  it  to 
oe  recorded  and  that  therefore  it  could  not  be  considered  notice  to  the  mortgager. 
But  as  the  Rev.  St.  of  Mass.  now  makes  provision  for  the  recording  the  memo- 
randum, it  may  be  well  doubted  whether  such  recording  would  not  be  considered 
sufficient  notice  to  the  mortgager  and^therefore  equivalent  to  actual  and  continued 
possession.    Rev.  St.  c.  107,  {  1,  2. 

If  after  the  mortgagee  has  obtained  possession,  the  condition  is  broken,  the 
three  years  necessary  to  foreclose  do  not  commence  until  the  mortgagee  has  noti- 
fied the  mortgager  that  from  thenceforth  he  shall  hold  the  promises  for  the  pur- 
pose of  foreclosure.  Erskine  v.  Ibtontendf  2  Mass.  R.  496  ;  NewhaU  v.  Wright,  3 
Mass.  R.  155.  From  this  it  follows  that  there  are  two  kinds  of  entry,  the  one  for 
the  purpose  of  taking  the  rents  and  profits  merely,  and  here  notice  to  the  mort- 
gager is  not  necessary ;  the  other  for  the  purpose  of  foreclosure  aod  here  the 
mortgager  must  have  notice.  This  distinction  was  taken  by  Dewey,  J.  in  Welch  v. 
Aflame,  1  Mete.  494.    See  JRead  v.  Davit,  4  Pick.  216. 
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W.  J.  his  heirs  aad  assigns,  upon  the  pretniBes  hereinbefore  grant- 
ed,  to  enter,  and  the  same  from  thenceforth  quietly  to  hold  and 
enjoy,  and  the  rents,  issues  and  profits  thereof,  to  receive  and  take, 
to  bis  and  their  own  use  and  benefit,  without  any  lawful  hind- 
rance, or  interruption  by  the  said  S.  R.  his  heirs  or  assigns,  or  any 
other  person  or  persons  whatsoever,  and  that  freely  acquitted  and 
discharged  from,  and  against  all  incumbrances  whatsoever. 

(A  covenant  for  further  assurance.) 

And  farther,  that  he,  the  said  S.  R.  his  heirs,  and  every  other 
person  having  or  claiming  any  right,  title  or  interest  in  and  to  the 
premises  hereinbefore  granted,  or  any  part  or  parcel  thereof,  shall 
and  will,  from  time  to  time,  and  at  all  times,  after  default  shall  be 
made  in  payment  of  the  said  sum  and  interest  or  any  part  thereof, 
contrary  to  the  aforesaid  proviso  and  covenant  for  payment  therof, 
upon  the  reasonable  request  of  the  said  W.  J.  his  heirs,  executors, 
administrators  or  assigns,  but  at  the  proper  costs  and  charges  in 
the  law  of  the  said  S.  R.,  his  heirs,  executors  and  administrators, 
execute  and  acknowledge,  or  cause  to  be  executed  and  acknow- 
ledged, all  and  every  such  further  lawful  and  reasonable  deeds, 
conveyances  and  assurances  in  the  law  whatsoever,  for  the  better 
and  more  perfect  assuring  and  confirming  the  premises  hereinbe« 
fore  granted,  unto  the  said  W.  X  his  heirs  and  assigns,  freed  and 
discharged  from  the  said  proviso  or  condition  hereinbefore  con- 
tained, for  the  redemption  of  the  said  premises,  and  all  other 
equity  of  redemption  whatsoever,  as  by  the  said  W.  J.  his  heirs, 
or  assigns,  or  his  or  their  counsel  learned  in  the  law,  shall  be  law- 
fully and  reasonably  required. 

(A  covenant  that  until  default  of  paymenij  the  mortgager  shall 

enjoy.) 

And  lastly,  it  is  hereby  agreed,  by  and  between  the  said  parties 
to  these  presents,  that  in  the  mean  time,  and  until  default  shall 

be  made  in  payment  of  the  said  sum  of and  interest  for  the 

same  as  aforesaid,  or  some  part  thereof,  contrary  to  the  true  intent 
and  meaning  of  these  presents,  it  shall  and  may  be  lawful  to  and 
for  the  said  S.  R.  his  heirs  and  assigns,  peaceably  and  quietly  to 
hold  and  enjoy  the  said  jHremises,  with  their  appurtenances,  and 
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receive  the  rents  and  profits  thereof,  to  bis  and  their  own  use  and 
benefit,  without  any  hindrance  or  disturbance  whatsoever,  by 
the  said  W.  J.  his  heirs  or  assigns,  or  any  persons  whatsoever, 
lawfally  claiming  from  or  under  him  or  them.*    In  witness,  &c. 

Another. 

And  provided  also,  that  until  default  of  the  payment  of  the 
said  sum  or  interest,  or  other  default  as  herein  provided,  the 
mortgagee  shall  have  no  right  to  enter  and  take  possession  of  the 
premises. 

(1)  Power  of  sale  in  a  common  mortgage  deed. 

But  if  default  shall  be  made  in  the  payment  of  the  money 
jibovementioned,  or  the  interest  that  may  grow  due  thereon,  or  of 
any  part  thereof,  then  it  shall  be  lawful  for  the  said  C.  D.  his  ex- 
ecutors, administrators,  and  assigns  to  enter  into  the  premises  here- 
by granted,  and  to  sell  and  dispose  of  the  same^  and  all  benefit 
and  equity  of  redemption  of  the  said  A.  B.  the  grantor,  his  exec- 
utors, administrators  or  assigns  therein,  at  public  auction  ;  such 
sale  to  be  upon  the  premises  hereby  granted ;  first  giving  notice  of 
the  time  and  place  of  sale,  by  posting  up  notifications  therecrf*, 
thirty  days  at  least  before  the  sale,  in  two  public  places  in  the 
town  where  said  premises  are  situated,  and  publishing  the  same 


*  A  covenaDt  is  sometimes  introduced  before  the  in  teatimanium,  that,  in  case 
tlie  mortgager  makes  default  in  the  payment  of  the  mortgage  money,  the 
mortgagee  wiU  pay  a  further  siun,  for  the  absolute  purchase  of  the  mortgaged 
premises,  and  then  the  mortgager  is  made  to  covenant,  that  ho  wiU  convey  ac- 
cordingly. Stipulations  of  thia  kind  are  unconscionable,  and  the  mortgager, 
notwithstanding  his  covenant,  will  be  allowed  to  redeem.  *'  For  a  man  shaU 
not  have  interest  for  his  money,  and  a  coUateral  advantage  besides  for  the 
loan  of  it,  or  clog  the  redemption  .with  any  by-aneement,  since  this  would  be  to 
let  in  all  manner  of  extortion  and  usury."  2  ronbl.  on  Equ.  264.  AU  such 
provisos  and  stipulations  are  void.  PoweU  on  Mortgages,  146.  ^'*No  agree- 
ment for  a  beneficial  interest  out  of  the  mortgaged  premises,  while  the  mort- 
gage continues,  is  permitted  to  stand."  4  Kenf  s  Com.  p.  143.  But  an  agree- 
ment when  the  mortgage  u  made  to  give  the  mortgagee  the  right  of  preemp- 
tion, in  case  of  sale,  is  held  to  be  valid.  Orby  v.  Trigg^  3  Eq,  Cas.  Abr.  599 ; 
4  Kent's  Com.  p.  143.  So  also  a  sale  with  an  agreement  for  a  repurchase  within 
a  given  time  is  valid.    4  Kent's  Com.  p.  144,  and  cases  there  cited.) 

(1)  Power  of  sale  in  a  mortgage  will  not  include  a  power  to  lease.  4  Kent's 
Com.  p.  148.  In  the  New  England  States,  the  practice  of  a  strict  foreclosure 
prevails,  in  the  absence  of  any  covenant,  and  the  creditor  takes  the  estate  instead 
of  the  proceeds  of  the  sale.  In  New  York,  Maryland,  Virginia,  South  Carolina, 
Tennessee,  Kentucky,  Indiana^  sale  of  ^e  mortgaged  premises  ia  made  under 
decree  by  an  officer  of  the  court,  and  the  proceeds  are  applied  to  the  discharge  of 
the  incumbrances  according  to  their  priori^. 
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three  weeks  successively  in newspaper  printed  in  the 

county  of aforesaid*    And  in  his  or  their  own  names,  or 

as  the  attorney  of  the  said  A.  B.  the  grantor,  for  that  purpose  by 
these  presents  duly  authorized,  constituted  and  appointed,  to 
make  and  deliver  to  the  purchaser  or  purchasers  thereof,  good  and 
sufficient  deed  or  deeds  of  conveyance  for  the  same  in  fee  simple ; 
and  out  of  the  money  arising  from  such  sale,  to  retain  the  prin* 
cipal  and  interest  which  shall  then  remain  due  of  the  moneys 
mentioned  in  the  condition  of  this  deed  as  aforesaid,  together  with 
the  costs  and  charges  of  advertising  and  selling  the  same  prem- 
ises ;  rendering  the  overplus  of  the  purchase  money,  if  any  there 
be,  together  with  a  true  and  particular  account  of  said  sale  and 
charges,  to  the  said  A.  B.  the  grantor,  his  heirs,  &c.,  which  sale 
so  to  be  made,  shall  forever  be  a  perpetual  bar  both  in  law  and 
equity  against  the  said  A.  B.  the  grantor,  his  heirs  and  assigns, 
and  all  other  persons  claiming  the  premises  or  any  part  thereof, 
from  or  under  him,  them  or  any  of  them. 

(Power  of  a  sale  in  a  mortgage  by  indenture.) 

Provided  always,  and  it  is  hereby  expressly  agreed  between 
the  parties  hereto,  that  if  default  shall  be  made  in  the  payment 

of  the  sum  of  $ and  interest,  or  of  any  part  of  the  same 

respectively,  then  and  in  such  case,  it  shall  and  may  be  lawful 
for  the  said  O.  D.  {the  mortgagee^)  his  heirs  or  assigns  either  im- 
mediately after  such  default  as  aforesaid,  or  at  any  time  or  times 
thereafter,  without  any  further  authority  from  the  said  A.  B.  (the 
mortgager,)  his  heirs  or  assigns  for  that  purpose,  than  is  herein 
contained,  either  forthwith  to  foreclose  the  equity  of  redemption 
of  the  said  A.  B.  of  or  in  all  and  singular  the  mortgaged  premises, 
without  any  hindrance,  molestation  or  opposition  to  be  made 
therein  by  the  said  A.  B.  his  heirs  or  assigns,  or,  at  the  election 
of  him,  the  said  C.  D.  his  heirs  or  assigns,  to  make  sale  and  abso- 
lutely or  otherwise  dispose  of  all  and  every  the  mortgaged  premises, 
or  any  of  them,  or  any  part  thereof,  with  their  and  every  of  their 
appurtenances,  either  together,  or  in  separate  parcels,  at  one  time 
or  at  separate  times,  and  either  by  public  auction  or  sale,  or  by 
private  contract,  at  his  or  their  discretion,  and  at  or  for  such  sum 
or  sums  of  money,  as  he  or  they  shall  judge  sufficient,  and  at  any 
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such  sale  or  sales,  to  buy  in  the  same,  or  any  part  thereof,  and 
resell  the  same  without  being  answerable  for  any  loss  thereby  to 
be  sustained,  and  to  convey  and  assure  all  and  singular  the  prem- 
ises which  shall  be  so  sold,  to  the  person  or  persons  purchasing 
the  same,  his  or  their  heirs,  executors,  administrators,  appointees 
or  assigns,  or  otherwise  as  he  or  they  shall  direct  or  require^ 
freed  and  absolutely  discharged  of  and  from  all  equity  and  right 
of  redemption  whatsoever,  of  or  by  him  the  said  A.  B.  his  heirs 
or  assigns,  or  any  person  or  persons  lawfully  or  rightfully  claiming, 
or  to  claim  from  or  under  him,  them,  or  either  of  them. 

(Mortgagee's  receipt  to  be  a  good  discharge,  Sfc.) 

And  it  is  hereby  declared,  that  the  receipt  or  receipts  of  the 
said  C.  D.  or  his  executors,  administrators  or  assigns,  shall  be  a 
sufficient  discharge  to  the  purchasers  of  the  same  premises,  or  any 
part  thereof,  for  their  purchase  money,  and  that  such-  purchasers, 
their  heirs,  executors,  or  administrators,  shall  not  after  payment 
thereof,  and  having  such  receipt,  be  liable  to  see  \o  its  being  ap- 
plied upon  or  for  the  trusts  or  purposes  of  these  presents,  or  in  any 
manner  howsoever  be  answerable  for  any  loss,  misapplication  or 
non-application  of  such  purchase  money,  or  any  part  thereof,  or 
be  obliged  to  inquire  into  the  necessity,  expediency  or  authority 
of  or  for  any  such  sale  or  sales. 

# 
(Produce  of  sale  to  be  applied  to  satisfy  the  mortgage,  S^c.) 

And  further,  that  upon  such  sale  or  sales,  he,  the  said  C.  D.  his 
executors,  admmistrators  or  assigns,  shall  apply  the  moneys  from 
such  sales,  (after  deducting  the  costs  and  expenses  attending  the 
same)  in  the  first  place  in  payment  and  satisfaction  of  the  said 

principal  sum  of  $ ,  or  so  much  thereof  as  then  shall  remain 

due,  together  with  all  arrears  of  interest  thereof,  and  from  and  after 
full  payment  and  satisfaction  thereof,  then  and  in  the  next  place, 
shall  and  will,  well  and  truly,  account  for,  and  pay  over  the  clear 
residue  and  surplus,  if  any,  of  such  purchase  moneys,  into  the  pro* 
per  hands  of  the  said  A.  B.  his  executors,  &c.  for  his  and  their 
own  proper  use  and  benefit,  and  shall  and  will,  after  such  full  pay- 
ment and  satisfaction 'as  aforesaid,  at  the  costs  and  charges  of  the 
said  A.  B.  his  heirs  or  assigns,  grant;  release  and  assure,  all  such 
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parts  of  the  said  mortgaged  premises,  as  shall  not  have  been  sold 
or  disposed  of  for  the  purposes  aforesaid,  unto  and  to  the  use  of 
him  the  said  A.  B.  his  heirs  and  assigns,  or  as  he  or  they  shall 
direct  or  appoint. 

(ProvisOf  that  sale  is  not  to  be  9nade  till  after  notice  to  the 
mortgager.) 

Provided  always  nevertheless,  and  the  said  C.  D.  for  himself, 
and  his  heirs,  executors  and  administrators,  doth  covenant  and 
agree  with  the  said  A.  B.  his  heirs,  executors,  administrators  and 
assigns,  that  no  sale,  or  public  notice  or  advertisement  of  or  for 
any  sale  of  the  said  premises,  or  any  part  thereof,  shall  be  made  or 
given  by  the  said  C.  D.  his  heirs,  &c.  nor  any  means  by  him 
or  them  be  taken  for  obtaining  possession  of  or  receiving  of  the 
rents  of  the  same  premises,  or  any  part  thereof  until  the  expira- 
tion of calendar  months,  after  notice  in  writing  of  his  or 

their  intention  to  sell,  obtain  possession^  or  receive  the  rents  of 
the  same  premises  shall  have  been  given  to  the  said  A.  B.  his 
heirs  or  assigns,  or  left  at  his  or  their  last  or  usual  place  of  abode. 

In  witness,  &c. 

(A  proviso  may  be  inserted  that  mortgagee  shall  be  answer^ 
able  for  no  more  than  shall  actually  come  to  his  hands,) 

(Another  power  of  sale  in  a  mortgage  by  indenture.) 

( I )  To  have  and  to  hold,  &c.  but  on  the  trust  and  for  the  pur- 
pose following,  that  is  to  say,  that  he,  the  said  R.  W.  or  his  heirs 
or  assigns,  shall  or  may  at  the  expiration  of  thirteen  months  from 
this  date,  or  at  any  time  thereafterwards,  sell  and  dispose  of  the 
said  granted  premises,  if  he  or  they  shall  think  fit,  at  public  auc- 
tion, giving  due  notice  thereof,  and  shall  hold  and  apply  the  pro- 
ceeds of  such  sale  in  the  first  place  to  pay  the  aforesaid  sum  of 

$ ,  and  interest  thereon  as  before  mentioned,  and  to  defray 

the  necessary  expenses  of  such  sale  ,*  and  if  after  paying  said  sum 
and  interest  and  expenses,  there  should  remain  any  balance  or  sur- 
plus of  said  proceeds,  then  to  pay  the  same  to  the  said  P.  (h*  his 
executors,  &c.     Provided  nevertheless,  Ac. 

(1)  Hee  Eaton  y.  WMHng^  in  which  this  power  in  a  mortgage  deed  was  brooght 
xaaaiex  reyiew  and  considered  hj  Parker,  C.  J.,  3  Pick.  p.  484. 
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6. — An  (M^ignment  by  way  of  mortgage  oj  an  indenture  of 

lease.{l) 

An  indenlure,  made,  &c.  between  N.  P.  of ,  of  the  one 

part,  and  J.  E.  of ,  of  the  other  part.     Whereas  by  indenture 

of  lease,  bearing  date ,  made  between  A.  B.  of ,  of  the 

one  part,  and  the  said  N.  P.  of  the  other  part,  the  said  A.  B.,  for 
the  considerations  therein  mentioned,  did  demise  unto  the  said  N. 
P.  all  that  brick  messuage  or  tenement,  with  the  appurtenances, 
situate,  &c.  and  alt  rights,  ways  and  easements  whatsoever,  to  the 
said  messuage  or  tenement  belonging ;  to  hold  to  the  said  N.  P. 

his  executors,  &c.  from unto  the  full  end  and  term  of 

from  thence  next  ensuing,  under  the  yearly  rent  of ,  payable 

quarterly,  as  by  the  said  recited  indenture  of  lease,  relation  being 
thereunto  had,  may  more  fully  and  at  large  appear :  Now  this  in- 
denture witnesseth,  that  the  said  N.  P.,  for  and  in  consideration  of 

the  sum  of to  him,  before  the  delivery  of  these  presents,  by 

the  said  J.  E.  well  and  truly  made,  the  receipt,  &c.  by  these  pres- 
ents doth  grant,  assign  and  set  over,  (S&c.  unto  the  said  J.  E.  the 
said  indenture  of  lease,  and  the  said  brick  messuage  or  tenement, 
and  all  and  singular  other  the  premises,  in  the  said  recited  indenture 
of  lease  demised,  intended  to  be  demised,  with  their  appurtenances, 
(except  as  therein  is  excepted:)  To  have  and  to  hold  the  said 
recited  indenture  of  lease,  and  the  said  messuage  or  tenement,  and 
all  and  singular  other  the  premises  hereinbefore  mentioned,  with 
their  appurtenances,  unto  the  said  J.  E.  his  executors,  &c.  from 
henceforth,  for  and  during  all  the  rest  and  residue  of  the  said  term 

of ,  in  and  by  the  said  recited  indenture  of  lease  granted,  yet 

to  come  and  unexpired :  Provided  always,  and  these  presents  are 
upon  this  condition  nevertheless,  that  if  the  said  N.  P.  his  execu- 
tors, &c.  do  and  shall,  well  and  truly  pay,  or  cause  to  be  paid  unto 

the  said  J.  E.  his  executors,  &c.  the  full  sum  of ,  in  manner 

following  (that  is  to  say)  the  sum  of on next  ensuing 

the  date  hereof,  and  the  sum  of on  — ^ —  then  next  following, 


(1)  It  is  the  best  practice  to  take  a  mortgage  of  a  leasehold  estate,  by  way  of 
underleaae,  because  in  this  case  the  mortgagee  does  not  become  liable  for  the  rents 
and  covenants  which  ran  with  the  land.  But  the  mortgage  by  way  of  assignment 
is  odyantageoos  because  the  mortgagee  then  has  the  right  of  renewaL  4  Kent's 
Com.  p.  144;  WUUanu  y.  Bozanqiiet,  1  Brod.  k  Ding.  238;  1  Powell  on  Mort. 
p.  197f  n«  1. 

60 
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that  then,  and  from  thencefoithi  this  present  indenture,  and  every 
covenant,  matter  and  thing,  herein  contained,  shall  determine  and 
be  utterly  void. 

(A  covenant  to  pay  the  mortgage  money.) 

And  the  said  N.  P.  for  himself,  his  heirs,  executors  and  admin* 
istrators,  doth  covenant,  promise,  and  grant  to  and  with  the  said 
J.  E.  his  executors,  &c.  that  he,  the  said  N.  P.  his  heirs,  executors 
and  administrators,  or  some  of  them,  shall  and  will,  well  and  truly  ^ 
pay,  or  cause  to  be  paid,  unto  the  said  J.  E.,  his,  d&c.  the  said 

sum  of at  the  several  days  or  times  above  mentioned  for  the 

payment  thereof,  according  to  the  true  intent  and  meaning  of  the 
said  proviso  or  condition,  without  any  deduction  or  abatement 
whatsoever. 

{A  covenant  to  pay  tases,  Sfc.) 

And  that  he,  the  said  N.  P.  his  heirs,  executors,  or  administra- 
tors, shall  and  will,  from  time  to  time,  and  at  all  times  hereafter, 

imtil  the  said  sum  of shall  be  fully  paid  and  satisfied  to  the 

said  J.  E.  as  aforesaid,  pay  and  discharge  all,  and  all  manner  of 
taxes  and  assessments,  which  shall  be  laid,  or  assessed  thereupon, 
or  upon  any  part  thereof,  or  upon  the  said  J.  E.  his  executors, 
administrators  or  assigns,  for  or  in  respect  thereof,  or  any  part 
thereof,  by  the  authority  of  {the  Congress  of  the  United  States  of 
America,  or  the  General  Court  of  the  Commonwealth  of  Mcissa- 
chusetis,)  and  also  save  harmless,  and  keep  indemnified,  the  said 
J.  E.  his  executors,  &c.,  of  and  from  all  actions,  charges,  and 
damages,  which  shall  or  may  happen,  by  reason  of  the  non-pay- 
ment of  such  taxes,  or  assessments  in  anywise  howsoever. 

{A  covenant  that  the  said  indenture  is  a  good  lease,) 

And  also  that  the  said  recited  indenture  of  lease,  at  the  time  of 
the  sealing  and  delivery  of  these  presents,  is  a  good,  sufficient  and 
effectual  lease  in  the  law,  whereby  to  hold  and  enjoy  the  said 
premises,  for  and  during  the  remainder  of  the  said  term  herein 
granted,  and  now  stands,  in  full  force  and  effect,  unforfeited  and 
unsurrendered. 

{A  covenant  that  he  hath  power  to  assign.) 
And  that  he,  the  said  N.  P.  now  hath  in  himself  full  power  and 
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good  right,  to  grant  and  assign  the  said  recited  indenture  of  lease 
and  other  the  premises,  unto  the  said  J.  E.,  his  executors,  &c.|  in 
manner  and  form  aforesaid. 

{A  covenant  that  in  default  of  payment  assignee  may  enter y  ^c) 

And  that  it  shall  and  may  be  lawful,  to  and  for  the  said  J.  E., 
his  executors,  &c.  or  any  of  them,  immediately  from  and  after  any 
breach  or  default  shall  happen  to  be  made  in  the  condition  or  pro- 
.  '.  vise  aforesaid,  to  enter  into  and  upon  the  said  premises  hereby 
granted  or  assigned,  and  every  part  and  parcel  thereof  with  the  ap- 
purtenances,  and  the  same  from  thenceforth,  under  the  rents,  cove- 
nants, conditions,  and  agreements,  in  the  said  recited  indenture  of 
lease  reserved  and  contained,  to  have,  hold  and  enjoy,  and  the 
rents,  issues  and  profits  thereof,  and  of  every  part  and  parcel 
thereof,  to  his  and  their  own  proper  use  and  behoof,  to  have,  re- 
ceive and  take,  for  and  during  all  the  residue  and  remainder  of  the 

said  term  of ,  by  the  said  recited  indenture  of  lease  granted, 

which  shaU  be  then  to  come  and  unexpired,  without  any  hindrance 
or  disturbance  whatsoever,  by  the  said  N.  P.,  his  executors  or 
administrators,  or  by  any  other  person  or  persons  whatsoever. 

{A  covenant  thai  the  recited  indenture^  !fc.  is  free  from  incumr 

trances,) 

And  further,  that  the  said  recited  indenture  of  lease,  messuage, 
or  tenement,  and  all  and  singular  other  the  premises  with  the  ap- 
purtenances hereinbefore  mentioned  and  assigned,  now  are,  and 

from  henceforth,  during  the  residue  of  the  said  term  of ,  by 

the  said  recited  indenture  of  lease  granted,  shall  remain  and  con- 
tinue unto  the  said  J.  E.,  his,  (S&c,  exonerated  and  discharged  from 
all  charges  and  incumbrances,  (the  rents  and  covenants  in  the 
said  recited  indenture  of  lease  reserved  and  contained,  which  from 
any  such  breach  or  default  in  payment  of  the  money,  accor4ing 
to  the  proviso  or  condition  aforesaid,  shall  grow  due  on  the  tenant's 
and  lessee's  part  and  behalf,  to  be  paid  and  performed,  and  also 

one  indenture  of  lease,  bearing  date ,  made  by  the  said  N. 

P.  to,  &c.  of  the  hereby  assigned  premises,  which  rent  from 
and  after  any  such  breach  or  default  shall  happen  as  aforesaid, 
shall  become  due  and  payable  to  the  said  7.  E.  his  executors, 
administrators  and  assigns  only  excepted  and  foreprized.) 
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{A  eoiDenant  to  make  further  assurance, ) 

And  further,  that  he,  the  said  N.  P.  his  executors  and  administra- 
tors, and  all  and  every  other  person  or  persons  having  or  claiming 
any  right,  title  or  interest,  whatsoever,  in  or  to  the  said  premises, 
or  any  part  thereof,  shall  and  will,  at  any  time  or  times  after 
breach  or  default  shall  happen  to  be  made,  in  payment  of  the  said 

sum  of or  any  part  thereof,  in  manner  aforesaid,  upon  the 

reasonable  request  of  the  said  J.  E.  his,  &c.  make  and  execute 
such  further  and  other  deeds,  conveyances  and  assurances  in  the 
law  whatsoever,  for  the  better  conveying,  assuring  and  confirm* 
ing,  of  the  said  recited  indenture  of  lease  and  the  said  premises 
hereinbefore  granted  or  assigned,  with  their  and  every  of  their 
appurtenances,  unto  the  said  J.  E.  his,  &c.  for  and  during  all  the 
residue  and  remainder  which  shall  be  then  to  come  and  unexpired, 

of  the  said  term  of ,  as  by  the  said  J.  E.  his,  &c.  or  his  or 

their  counsel  learned  in  the  law,  shall  be  reasonably  required.  ^ 

{A  covenant  that  assignors  shall  enjoy  until  default.) 

And  the  said  J.  E.  for  himself,  &c.  doth  covenant,  promise  and 
agree,  to  and  with  the  said  N.  P.,  his,  &c.  that  he,  the  said  N.  P. 
and  his,  &c.  shall  peaceably  and  quietly  hold  and  enjoy  the  said 
premises  with  the  appurtenances  hereby  granted  and  assigned, 
and  receive  and  take  the  rents,  issues  and  profits  thereof,  to  his 
and  their  own  proper  use  and  behoof,  until  default  shall  happen 

to  be  made  of,  or  in  payment  of  the  said  sum  of ,  or  some 

part  thereof,  without  any  interruption  or  disturbance  of  or  by  the 
said  J.  E.  his  executors,  &c.  or  any  of  them,  and  without  any 
account  to  be  made  or  given  to  him  or  them,  touching  the  same. 

(A  covenant  that  upon  payment^  assignee  shall  reassign,  S^c) 

And  that  upon  the  full  payment  or  discharge  of  the  said  sum  of 

,  and  all  taxes  and  assessments  that  shall  be  set  thereupon  or 

upon  the  said  J.  E.,  his,  &c.  in  respect  thereof,  according  to  the 
proviso  or  condition  aforesaid,  and  the  true  intent  of  these  presents, 
he,  the  said  J.  E.,  his,  &c.  shall  and  will,  at  any  time  after,  upon 
the  reasonable  request,  and  at  the  proper  costs  and  charges  of  the 
said  N.  P.,  his,  &c.  deliver  \ip  that  part  of  this  present  indenture, 
which  is  under  the  hand  and  seal  of  the  said  N.  P.  to  be  canceled 


REAL  ESTATE.  393 

and  made  void,  or  otherwise  reassign  or  reconrey  all  the  right, 
title  and  interest  of  him,  the  said  J.  E.,  his  execntors,  d&c.  in  or  to 
the  ^id  premises,  unto  the  said  N.  P.  his,  d&c.  or  to  such  other 
persons,  as  he  or  they  shall,  by  writing  under  his  or  their  hand 
and  seal,  direct  and  appoint,  and  likewise  deliver  up  to  him  or 
them  the  said  recited  indenture  of  lease,  (anc|^  the  counterpart  of 

the  said  excepted  leasQ  made  by  the  said  N.  P.  to  the  said ,) 

freed  and  discharged  from  all  incumbrances  done  or  committed  by 
him,  the  said  J.  E.,  his,  d&c.     In  witness^  &c. 


7.  —  A  mortgage  of  a  mortgage  in  the  nature  of  an  assignment 
to  be  indorsed  on  the  back  of  the  mortgage  deed. 

Know  all  men,  &c.  that  I,  A.  B.,  the  mortgagee  within  men* 
tioned^  in  consideration  of,  &c.  by  C.  D.  of,  &,c  the  receipt 
whereof,  &c.  do  hereby  assign,  transfer  and  s^t  over  to  the  said 
C.  D.  his  heirs  and  assigns,  the  within  deed  of  mortgage,  and  the 
premises  therein  described^  and  the  promissory  note  therein  men- 
tioned. To  have  and  to  hold  the  same  to  the  said  C.  D.  his  heirs 
and  assigns,  to  his  and  their  use  forever.  Provided,  nevertheless, 
that  if  the  said  A.  B.  shall  pay  to  the  said  C.  D.,  his  representa- 
tives and  assigns,  tl\e  sum  of,  &c.  and  interest,  according  to  his 
promissory  note  of  this  date,  then  this  deed  of  assignment  shall 
be  and  become  void ;  otherwise  shall  remain  in  full  force. 

Witness  our  hands  and  seals,  &c. 


8.  —  Amorigage  for  years  of  a  reversian.(l) 

This  indenture,  made,  &c.  between  H.  P.  of ,  of  the  one 

part,  and  J.   S.  of ,  of  the  other  part,  witnesseih,  that  the 

said  H.P.  to  the  intent  that  the  sum  of may  be  secured  and 

paid  to  the  said  J.  S.  according  to  the  true  intent  and  meaning  of 

(1)  A  mortgagee  of  a  remainder  or  a  reversion,  haa  the  .same  remedy  by  entry 
as  well  as  by  action,  as  the  mortgagee  of  an  estate  in  possession.  Penniman 
▼.  HoUisy  18  Mass.  R.  429.  Although  in  such  case  the  tenant  for  life,  cannot  be 
ousted,  yet  it  may  be  important  for  the  mortgagee  to  watch  over  the  estate  and 
prevent  its  waste,  or  to  enter  for  forfeiture  in  case  of  actual  waste  committed ; 
and  to  entitle  himself  to  rent  where  it  is  reserved.  Where  upon  mortgage  of  a 
reversion,  and  breach  of  condition,  the  sheriff  upon  writ  of  possession  enters  upon 
the  land,  he  may  give  the  mortgagee  seizin  according  to  his  writ  and  this  wiU 
divest  all  the  estate  of  the  mortgager.  Whether  under  such  circumstances  the  ten- 
ant for  life  can  maintaia  trespass  against  the  sheriff  and  mortgagee,  quaere,    Ih, 
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these  presents,  and  for  divers  good  causes  and  valuable  considera- 
tions, him  the  said  H.  P.  thereunto  moving,  by  these  presents  doth, 
&c.  unto  the  said  J.  8.  his  executors,  administrators  and  assigns, 
all  those  messuages,  lands,  tenements,  &c.  and  their  and  every  of 
their  appurtenances,  situate,  &c.  abutting,  &c.  and  the  reversion 
and  reversions,  remeunder  and  remainders  of  all  and  singular  the 
said  premises  hereby  bargained  and  sold,  with  their,  and  every  of 
their  appurtenances,  and  all  the  right,  title  and  interest  whatso- 
ever, of  him  the  said  H.  P.  in  and  to  the  same  :  To  have  and 
to  hold  the  messuages,  lands,  tenements  and  hereditaments  here- 
by bargained  and  sold,  with  their  and  every  of  their  appurtenan- 
ces, unto  the  said  J.  S.  his  executors,  &c.  immediately  from  and 
after  the  death  of  the  said  H.  P.  and  E.  P.  mother  of  the  said 
H.  P.  unto  the  full  end  and  term  of  five  hundred  years  thence 
next  and  immediately  following.     Yielding  and  paying  therefor 

yearly,  during  the  said  term,  one  pepper  com  on only,  if  the 

same  be  lawfully  demanded. 

(A  covenant  thai  he  is  seized  in  fee^  i^c) 

And  the  said  H.  P.,  for  himself  and  his  heirs,  doth  hereby 
cov^ant,  &c.  to  and  with  the  said  J.  S.,  his  executors,  adminis- 
trators and  assigns,  that  he,  the  said  H.  P.  at  the  time  of  the 
ensealing  and  delivery  of  these  presents,  is  seized  of  a  good  and 
perfect  estate  in  fee  simple,  in  the  premises  hereby  bargained,  with 
their  rights  and  appurtenances ;  and  hath  full  right  to  bargain  and 
sell  the  same  unto  the  said  J.  S.,  his  executors,  administrators, 
and  assigns,  in  manner  and  form  aforesaid ;  and  that  it  shall  and 
may  be  lawful  {in  common  form  for  occupation  of  the  premises.) 
(Add  a  covetmni  for  further  assurance,)  Provided  always,  that 
if  the  said  H.  P.  shall  pay,  or  cause  to  be  paid  to  the  said  J.  S. 

his,  &c.  the  full  sum  of ,  on  or  before  the day  of , 

then  this  present  grant,  and  every  clause  and  agreement  therein 
contained,  shall  cease  and  be  utterly  void  to  all  intents  and  pur- 
poses :  Provided  likewise,  that  if  the  said  H.  P.  shall  make  de- 
fault of  payment  of  the  said  sum  of ,  upon  the,  &c.,  and 

the  heirs,  executors  or  administrators  of  the  said  H.  P.  shall  pay 
or  cause  to  be  paid  unto  the  said  J.  S.,  his,  &c.  upon  the  ■ 
day  of ,  which  shall  first  come  and  happen  after  the  death 
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of  the  said  H.  P.  and  E.  P.,  the  full  sum  of  -— ^  and  interest  for 

the  same  after  the  rate  of  ^   ■     ,  to  be  accounted  from unto 

,  which  shall  first  be  and  happen  after  the  death  of  the  said 

H.  P.  and  E.  P.,  that  then  this  present  indenture,  and  every 
clause,  and  agreement  herein  contained,  shall  be  void  and  of  none 
effect,  to  all  intents  and  purposes  whatsoever.     In  witness,  &c. 

{An  agreement  by  indorsement  that  neither  of  the  provisos  shall 
extend  to  a  covenant  to  charge  the  person  of  the  mortgager^ 
nor  any  other  of  his  estates.) 

Memorandum,  that  it  is  agreed  by  the  parties  at  the  time  of  the 
sealing  of  these  presents,  that  neither  of  the  provisos  within  men- 
tioned, shall  extend  to  a  covenant  or  agreement  to  charge  the 
person  of  the  said  E.,  or  any  other  of  his  lands,  with  the  payment 

of  the  said  sum  of ,  but  only  the  lands  within  mentioned, 

shall  be  liable  to  the  payment  thereof. 


9. — A  deed  for  making  interest  money  principal  by  indorsement. 

Mem. —  Whereas  the  sum  of was  due  frt>m  the  said  D. 

W.  to  the  abovementioned  V.  upon  the day  of ,  for  in- 
terest of  the  abovenamed  sum  of :    And  whereas  the  said 

D.  W.  has  paid  unto  the  said  Y.,  towards  the  discharge  of  the 

said  interest,  no  more  than  the  sum  of ,  so  that  there  now 

remains  due  to  the  said  V.  the  sum  of for  interest  money  : 

Now  the  said  D.  W.  doth  hereby  declare  and  agree  to  and  with 

the  said  Y.,  that  the  said  sum  of shall  be  from  henceforth 

accounted  and  is  hereby  made  principal  money,  and  from  hence- 
forth shall  carry  interest  after  the  rate  of per  annum,  and  that 

the  above  and  within  mentioned {the  premises  mortgaged) 

shall  be  charged  as  well  with  the  said  sum  of ,  and  the  inter- 
est for  the  same  at  per  annum,  (being  -; ,)  as  for  the 

abovementioned  sum  of ,  to  be  paid  on  the  abovementioned 

day  of .  Provided  always,  and  the  same  are  to  be  redeem- 
able by  the  said  D.  W.,  his  heirs,  executors,  &c.,  upon  his,  their, 
or  any  of  their  paying  unto  the  said  Y.,  his,  &c..  the  several  sums 

of and ,  being  the  interest  for  the  said  sum  of  — -  as 

aforesaid  (amounting  in  the  whole  to  the  sum  of )  on 

next.    In  witness,  &c. 
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1(X  —  A  covenant  to  assign  the  benefit  of  a  policy  of  insurance 

for  securing  money  on  fnorig{ige^  ^c. 

And  whereas  the  said  J.  V.  hath  already  insured,  all 

the  said  messuages,  &c.  from  loss  or  damage  by  fire  :  Now  the 
said  J.  v.,  for  himself,  his,  &c.,  doth  covenant,  promise  and  agree, 
to  and  with  the  said  J.  C,  his,  &c.,  that  if  default  of  payment 
shall  happen  to  be  made  of,  (S&c,  or  the  interest  thereof,  or  any 
part  thereof,  that  then  he,  the  said  J.  Y.,  his,  &c.  shall  and  will, 
assign,  transfer  and  set  over,  imto  the  said  J.  C,  his,  &c.y  all  and 
every  such  policies  of  insurance  from  loss  or  damage  by  fire,  made 
or  to  be  made,  upon  the  hereby  granted  messuage,  &c.,  or  any  of 
them,  and  the  benefit  of  all  such  policies ;  and  that  the  said  J.  Y., 
his,  &c.  in  the  mean  time,  and  until  such  assignment  or  transfer 
be  made,  shall  and  will  pay,  make  good  knd  satisfy,  unto  the  said 
J.  C,  His,  &,c.y  all  such  damage  and  loss,  as  shall  or  may  happen 
by  fire  to  the  said  premises,  or  any  of  them,  or  any  part  of 
them,  See. 

11.  — il  clause  for  abatement  of  interest  on  regular  payment. 

And  that  when,  and  so  often  as  the  interest  of  the  said 

sum  of ,  being  the  principal  money  lent  and  advanced  upon 

the  security  hereby  made,  shall  happen  to  be  paid  by  equal  half 

yearly  payments,  upon  the day  of ,  and  the day 

of ,  in  every  year,  or  within days  then  next,  but  not 

oftener  or  otherwise,  (here  shall  be  by  the  said  A.  B.  his  execu- 
tors, &c.  abated  or  discounted  out  of  such  interest,  to  be  com- 
puted after  the  rate  of per  cent,  per  annum,  so  much  and 

such  part  thereof,  as  will  reduce  the  same  for  such  respective  pay- 
ments only,  from  the  rate  aforesaid  to  the  rate  of per  cent. 

per  annum,  any  thing  hereinbefore  contained  to  the  contrary  not- 
withstanding. 

Another. 

And  he,  the  said  G.  W.  doth  hereby,  for  himself^  &c.  covenant 
and  declare  to  and  with  the  said  D.  G.  his,  &c.,  that  if  he,  the 
said  D.  G.  his,  &c.,  do  and  shall  yearly,  and  for  so  long  a  time  as 

the  said  principal  sum  of ,  shall  remain  due  and  owing  to  the 

said  G.  W.  his,  &c.  upon  this  present  mortgage  and  securityi  well 
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and  truly  pay^  unto  the  said  G.  W.,  his,  &c.,  by  equal  half  yearly 

payments,  upon  every day  of in  every  year,  or  within 

two  calendar  months  next  after  every  of  the  same  respective  half 

yearly  days  of  payment,  the  yearly  sum  of ,  being  after  the 

rate  of for  every  $100  yearly,  and  so  proportionably  and 

after  that  rate,  for  so  much  of  the  said  sum  of  ,  as  shall 

then  remain  due  and  owing,  then  and  in  such  case,  and  not  oth- 
erwise, he,  the  said  G.  W.,  his,  d&c,  shall  and  will,  from  time  to 
time,  receive  and  accept  of  the  same,  in  lieu  and  full  satisfaction 

of  and  for  the  interest  of  the  said  principal  sum  of ,  after  the 

rate  of for  every  $100  yearly,  hereinbefore   provided  and 

covenanted  to  be  paid  for  the  principal  sum,  and  shall  and  will 
from  time  to  time,  give  receipts  and  discharges  for  the  same  ac- 
cordingly, as  if  the  whole  interest  of  the  said ,  after  the  rate 

of for  the  hundred,  were  actually  paid;  any  covenant,  pro- 
viso, or  agreement  hereinbefore  contained  to  the  contrary  thereof 
notwithstranding :  ,  &c. 


12.  —  A  mortgage  given  to  a  Bank  for  the  purpose  of  taking 

out  money. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of ,  in  con- 
sideration of dollars,  to  me  in  hand  paid  by  the  President, 

Directors,  and  Company  of  tbe Bank,  the  receipt  whereof 

I  do  hereby  acknowledge,  do  hereby  give,  grant,  bargain,  sell  and 

convey  unto  the  President,  Directors  and  Company  of  the 

Bank  aforesaid,  their  successors  and  assigns  forever,  all  that,  &c. 
{Describe  the  real  estate  mortgaged.) 

To  have  and  to  hold  the  aforegranted  premises,  with  the  priv- 
ileges and  appurtenances  thereof,  to  them,  the  President,  Directors  , 

and  Company  of  the Bank  aforesaid,  their  successors  and 

assigns,  in  fee  simple,  to  their  only  use  and  behoof  forever.  And 
I,  the  said  A.  B.  do  hereby  for  myself,  my  heirs,  executors  and 
administrators,  covenant  to  and  with  the  President,  Directors  and 

Company  of  the Bank  aforesaid,  their  successors  and  assigns, 

that  I  am  the  true  and  lawful  owner  of  the  aforegranted  premises  ,* 
that  they  are  free  from  all  incumbrances ;  that  I  have  good  right 
to  sell  and  convey  the  same  in  manner  as  aforesaid ;  and  that  I 

61 
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will  warrant  and  defend  the  same  to  the  President,  Directors  and 

Company  of  the Bank  aforesaid,  their  successors  and  assigns 

forever,  against  the  lawful  claims  and  demands  of  all  persons. 

Provided,  however,  and  this  deed  is  on  the  following  condition : 
That  if  the  said  A.  B.  his  heirs,  executors,  administrators  or  as* 
signs,  or  any  of  them,  shall  well  and  truly  pay,  or  cause  to  be 

paid,  to  the  President,  Directors  and  Company  of  the Bank 

aforesaid,  their  successors  or  assigns,  the  full  sum  of dollars, 

on  or  before  the day  of ,  which  will  be  in  the  year  of 

our  Lord ,  with  lawful  interest  therefor  until  paid,  without 

fraud,  covin,  or  further  delay,  agreeably  to  the  condition  of  the 
obligation  of  the  said  A.  B.  bearing  even  date  with  these  presents, 
then  the  foregoing  deed,  as  well  as  the  obligation  aforesaid,  shall 
be  void  ;  otherwise  shall  remain  in  full  force. 

In  testimony  whereof,  I,  the  said  A.  B.,  and  Sarah,  my  wife,  in 
token  of  her  release  of  right  of  dower  in  the  premises,  have  here- 
unto set  our  hands  and  seals  this day  of . 

Delivered  in  presence  of  us. 


13.  —  Mortgage  deed,  conditioned  to  indemnify  mortgagee. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of,  &c.  as  a  col- 
lateral security  to  C.  D.  for  my  full  performance  of  the  covenant 
of  indemnification  hereinafter  expressed,  and  according  to  the  con- 
dition of  this  deed,  and  in  further  consideration  of  the  sum  of 

to  me  paid  by  the  said  C.  D.,  the  receipt  whereof  I  do  hereby  ac- 
knowledge, have  given,  granted,  &c.  (as  in  No.  1,  to  the  proviso, 
mutatis  mutandis.) 

Provided  always  nevertheless,  whereas  E.  F,  of,  &c.  as  admin- 
.  istrator  de  bonis  non,  of  the  goods  and  estate  of  G.  H.,  late  of, 
&c.,  has  recovered  judgment  against  the  said  C.  D.,  as  admin- 
istrator de  bonis  non,  of  the  goods  and  estate  of  J.  K.,  late 
of,  &c.  for  the  sum  of,  &c. ;  and  whereas,  pursuant  to  a  certain 
bond,  heretofore  given  by  me  to  L.  M.,  executrix  of  the  last 
will  and  testament  of  the  said  J.  K.,  I,  the  said  A.  B.,  among 
other  things,  am  holden  and  obliged  for  the  payment  of  all  and 
any  debts,  which  should  appear  against  the  said  J.  K's  estate  ; 
and  whereas,  at  my  request,  and  for  my  defence  against  the 
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said  G.  H's  demand  and  judgment,  he,  the  said  C,  D.,  has  un* 
dertaken  to  review  the  said  judgment,  and  to  prosecute  a  writ 
of  review  of  the  said  G.  H's  action  for  that  purpose,  at  the  n#xt 
term  of  the  Supreme  Judicial  Court  to  be  hoiden,  &c.,  and,  to 
prevent  execution  upon  the  said  judgment,  has  given  bond  to  the 
said  G.  H.,  wherein  he,  the  said  C.  D.  is  principal,  and  I,  the 
said  A.  B.,  and  L.  M.  are  sureties,  these  presents  are  on  this  con- 
dition, that  if  the  said  A.  B.,  his  heirs,  executors  or  administrar 
tors,  shall  indemnify  and  save  harmless  the  said  C.  D.  his  heirs, 
executors  and  administrators,  against  the  said  judgment,  and 
against  every  judgment,  which  shall  be  rendered  upon  any  writ 
of  review,  which  shall  be  prosecuted  as  aforesaid,  then  this  deed 
shall  be  void,  otherwise  shall  remain  in  full  force :  And  further, 
I,  the  said  A.  B.,  for  myself,  my,  &c.,  hereby  covenant  with  the 
said  C.  D.,  his,  &c.,  that  I,  my,  &c.,  shall  and  will  indemnify 
the  said  C.  D.,  his,  &.C.,  against'  the  said  bond  of  review,  and 
any  judgment,  (as  well  the  debt  or  damages,  as  the  costs  thereon) 
which  has  been,  or  which  shall  be  recovered  against  him  by  the 
said  G.  H.  as  aforesaid,  and  will  save  the  said  C.  D.,  his,  &c., 
harmless  therefrom. 


14.  —  A  Mortgage  bjf  indenture  to  secure  a  support  to  the  mort' 

gag&e  during  life. 

This  indenture  made  this day  of ,  between  A.  B.  of, 

&c.  of  the  one  part  and  C.  D.  of,  &c.  of  the  other  part,  witnes- 

seth,  that  the  said  A.  B.  in  consideration  of ,  to  him  paid  by 

the  said  C.  D.,  the  receipt  whereof  the  said  A.  B.  hereby  acknowl- 
edges, doth  give,  grant,  bargain,  sell  and  convey  unto  the  said  C. 
D.  and  his  heirs  and  assigns,  all  that,  &c.  with  the  appurtenances, 
to  have  and  to  hold  to  the  said  C.  D.  and  his  heirs  and  assigns,  to 
his  and  thei^  sole  use  and  benefit  forever.  ^And  the  said  A.  B. 
for  himself,  his  heirs,  executors  and  adnUnistrators^  doth  cove^ 
nani  with  the  said  C.  D.,  his  heirs  and  assigns,  that  he,  the 
said  A.  B.  immediately  before  the  sealing  and  delivery  hereof,  is 

lawfully  seised  in  fee  of  the  described  premises,  that  the  same 

•  ^— ^i—  ^  .11 

*  Where  the  land  is  first  conveyed  from  the  mortgagee,  the  mortgager  should 
warrant  against  persons  claiming  under  himself  only. 
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are  free  from  all  incumbrances^  that  the  said  A*  B,  hath  full 
power  and  lawful  authority  to  convey  the  same  as  aforesaid,  and 
that  he,  the  said  A.  B,  his  heirs,  executors  and  administrators^ 
shall  and  will  warrant  and  defend  the  same  to  the  said  C-  D, 

■ 

and  his  assigns,  free  from  the  lawful  claims  and  demands  of 
all  persons  whatsoever. 

Provided  always,  that  if  the  said  C.  D.  his  heirs,  executors, 
administrators  or  assigns,  shall  well  and  sufficiently  support  and 
maintain  the  said  A.  B.  from  the  date  of  these  presents,  as  long 
as  he  shall  live,  with  sufficient  and  convenient  boarding,  lodging, 
clothing,  washing,  fuel  and  all  other  necessaries  and  conveniences 
suitable  for  his  comfortable  support,  and  at  such  place  or  places 
within  this  Commonwealth,  as  the  said  A.  B.  shall  appoint  and 
give  reasonable  notice  from  time  to  time,  but  the  expenses  of  re- 
moval to  be  borne  by  the  said  A.  B.  after  the  first  time,  then  the 
above  conveyance  or  grant  to  be  void,  otherwise  to  be  in  full  force. 

And  the  said  C.  D.  for  himself,  his,  &c.  doth  hereby  covenant 
with  the  said  A.  B.  that  he,  the  said  C.  D.,  his,  &c.  or  some  oi 
them  shall  well  and  sufficiently  support  and  maintain  the  said  A. 
B.  from  the  date  of  these  presents,  as  long  as  he  shall  live,  with 
sufficient  and  convenient  boarding,  lodging,  clothing,'  washing, 
fuel  and  other  necessaries  and  conveniences,  suitable  for  his  com- 
fortable support,  and  at  such  place  within  this  Commonwealth,  as 
the  said  A.  B.  shall  from  time  to  time  appoint,  and  give  reason- 
able notice,  &c. 

And  the  said  A.  B.  covenants  with  the  said  C.  D.  his  heirs,  ex- 
ecutors,  administrators  and  assigns,  that  so  long  as  the  said  C.  D. 
his  heirs,  &c.  or  any  or  either  of  them  shall  faithfully  perform, 
keep  and  observe  the  covenant  and  proviso  before  mentioned,  on 
the  part  of  them,  the  said  C.  D.  his,  &c.  to  be  performed  and 
kept,  it  shall  be  lawful  for  the  said  C  D.  his  &c.  peaceably  to 
occupy  and  enjoy  the  premises  with  the  appurtenances,  and  re- 
ceive the  rents  ?ind  profits  thereof,  to  his  and  their  own  use, 
without  the  lawful  interruption  or  disturbance  of  the  said  A.  R 
or  any  persons  claiming  under  him. 

In  witness,  &c. 
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NOTE. 

A  mortgage  given  to  the  mortgagee  for  the  purpose  of  securing  him 
a  support,  should  always  Be  made  by  indenture,  and  should  contain  a 
covenant  that  until  breach  of  the  condition,  the  mortgager  should  retain 
possession.  See  Wilder  v.  WTiiUemore,  15  Mass.  R.  262  ;  Coleman  v. 
rackard^  16  Mass.  R.  39. 


IL— MORTGAGE  OP  CHATTELS. 


1.  A  short  mortgage  of  goods. (I) 

Enow  all  men  by  these  presents,  that  I^  A.  B.  of ,  gentle- 
man, in  consideration  of  the  sum  of dollars,  to  me  paid  by 

C.  D.  of ,  Esquire,  the  receipt,  &c.,  by  these  presents,  do 

grant,  &c.  unto  the  said  C.  D.  all  the  goods  and  chattels,  wares, 
effects,  and  merchandise,  mentioned  and  specified  in  the  schedule 
hereunder  written  :  To  have  and  to  hold  all  and  singular  the  said, 
&c.  unto  the  said  C.  D.  his  executors,  administrators  and  assigns 
forever.     (Add  a  covenant  to  warrant,  ^c.) 

Provided  nevertheless,  that  if  I,  the  said  A.  B.,  my  executors, 
administrators  or  assigns,  or  any  of  them,  do  and  shall,  well  and 
truly  pay  unto  the  said  C.  D.,  his  executors,  &c.  the  sum  of 


(1)  A  mortgage  of  goodB  is  a  canyeyanca  of  the  title  npon  condition,  and  when 
this  condition  is  broken,  the  interest  of  the  mortgagee  becomes  absolute  at  law.  4 
Kent*s  Com.  p.  138.  By  statute,  however,  the  mortgager  is  frequency  allowed  a 
certain  time  to  redeem.  Thus  in  Mass.  60  days.  It  is  very  \insetUed  in  this 
country  whether  possession  must  accompany  and  foUow  the  d^Bd  to  avoid  the  im-^ 
putation  of  fraud.  In  the  Supreme  Court  of  the  U.  S.  it  has  been  held  that  such 
possession  is  necessary.  Hamilton  y.  RttMel^  X  Cranch  309 ;  and  in  federal  juris- 
prudence this  may  be  considered  the  settled  law.  In  Mass.  it  is  provided  that  aU 
mortgages  of  personal  property  to  be  valid,  against  any  other  persons  than  the 
parties  thereto,  must  be  recorded  by  the  clerk  of  the  town  where  the  mortgager 
resides,  unless  possession  of  the  same  be  delivered  to  and  retained  by  the  mort- 
gagee. Rev.  Stat.  ch.  74,  §  5.  Before  the  statute  of  1832,  the  want  of  possession 
by  the  mortgagee  was  only  prima  facie  evidence  of  fraud.  Brooks  v.  Powers,  15 
Mass.  R.  244  ;  BarOeU  v.  Williams^  1  Pick.  288.  In  Maine  this  latter  doctrine  was 
also  declared.  Reed  v.  Jewett,  6  Greenl.  R.  96 ;  Holbrook  v.  hakert  6  ijsid,  309  ; 
BritUeyr*  ^ring,  7  ibid,  241 ;  Ulmer  v.  HUU,  8  ibid,  326.  In  New  Hampshire  the 
Supreme 'C(mrt  established  the  same  rules  of  law.  Haven  v.  Lowe,  2  N.  H.  R.  13, 
and  afterwards  in  Ash  ▼.  Savage,  6  N.  H.  R.  646,  adjudged  the  same.  The  Legis- 
lature of  that  State  finally  made  the  same  provisions  as  were  made  by  the  Mass. 
Legislature.  The  current  of  opinion  among  the  several  States  generaUy  tends  to 
the  rule  that  want  of  possession  is  only  prima  facie  evidence  of  fraud.  An  equity 
of  redemption  from  a  mortgage  of  personal  property  is  not  attachable.  Badiam  v. 
Tucker,  1  Pick.  389.    (See  however.  Rev.  Stat  of  Mass.  ch.  90,  §  78) 
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with*  legal  interest  for  the  same,  on  or  before  the day  of 

,  then  these  presents,  and  every  clause,  article  and  thing, 

herein  contained,  shall  cease  and  be  void.    Otherwise,  &c. 
In  testimony,  &c. 

2.  —  A  mortgage  of  goods^  by  indenture. 

This  indenture,  made,  &c.,  between  A.  B.  of ,  of  the  one 

part,  atid  C.  D.  of of  the  other  part,  witnesseth,  that  the 

said  A.  B.,  for  and  in  consideration  of ,  to  him  paid  by  the 

said  C.  D.  the  receipt,  inc.  by  these  presents  doth,  &c.,  unto  the 
said  C.  D.,  his  executors,  &c.,  all  and  singular  the  goods,  furni- 
ture, and  household  stuff,  hereinafter  particularly  mentioned  and 
expressed,  that  is  to  say,  one,  &c.  {Here  insert  Jully  an  account 
of  all  the  goods  mortgaged.)  To  have  and  to  hold  all  and  sin- 
gular the  said  goods,  &c.  hereinbefore  granted,  &c.  unto  the  said 
C.  D.,  his,  &c.,  to  the  only  proper  use  and  behoof  of  the  said  C. 
D.,  his,  &c.  forever. 

Provided  always,  and  these  presents  are  upon  this  condition,  that 
if  the  said  A.  B.  his  executors  or  administrators,  shall  and  do,  well 

and  truly  pay  unto  the  said  C.  D.,  his,  &c.,  the  full  sum  of 1 

with  interest  for  the  same  after  the  rate  of ,  on  or  before  the 

day  of ,  then  these  presents  shall  cease,  determine  and 

be  utterly  void  j  any  thing  herein  contained  to  the  contrary  not- 
withstanding. And  the  said  A.  B.  for  himself,  &c.  (Insert  a 
covenant  for  the  payment  of  the  money  borrowed.  See  in  Mort- 
gage of  Real  Estate  No.  5.) 

(  The  m>ortgager  covenants  to  waiTant  the  goods.) 

And  the  said  A.  B.,  for  himself,  his  executors  and  administra- 
tors, all  and  singular  the  said  goods,  &c.  by  these  presents  grant- 
ed, &c.,  and  every  of  them,  unto  the  said  0.  D.,  his,  &c.,  against 
him,  the  said  A.  B«  his  executors  and  administrators,  and  against 
all  and  every  other  person  and  persons  whatsoever,  shall  and  will 
warrant,  and  forever  defend,  by  these  presents. 

(The  mortgagee  covenants  to  redeliver  the  goods  upon  receipt  of 

the  mortgage  m^oney,) 

And  the  said  C.  D.  for  himself,  his  heirs,  executors,  and  admin- 
istrators, doth  covenant  and  agree  to  and  with  the  said  A.  B.  his 
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executors  and  administrators,  that  he,  the  said  C.  D.  his  executors, 
administrators  or  assigns,  shall  and  will  immediately  upon  the  re- 
ceipt of  the  said  sum  of and  interest  as  aforesaid,  at  the  day 

imd  time  above  limited  for  the  payment  thereof,  deliver,  or  cause 
to  be  delivered,  unto  the  said  C.  D.  his,  &c.,  all  and  singular  the 
goods,  &c.  above  granted,  and  which  are  now  at  the  time  of  the 
execating  of  these  presents,  received  by  the  said  C.  D.  of  and 
from  the  said  A.  B.  in  as  good  case,  plight  and  condition  as  the 
same  and  every  of  them,  now  are  at  this  present  time.  In  wit^ 
ness,  &c. 

(Where  it  is  intended  that  the  mortgager  shall  keep  posses^ 
sion  of  the  goods,  until  the  breach  of  the  condition,  the  last  pre- 
ceding clause  may  be  omitted^  and  the  following  substituted,) 

And  it  is  covenanted  and  agreed,  between  the  said  parties,  that 

until  default  shall  be  made  in  payment  of  the  said  sum  of 

and  interest,  it  shall  be  lawful  for  the  said  A.  B.  and  his  assigns, 
to  hold,  enjoy  and  use  the  goods  above  mortgaged  as  aforesaid, 
without  the  hindrance  or  interruption  of  the  said  C.  D.  or  his  as* 
signs.     In  witness,  &c.     (See  the  note  to  bills  of  sale,  ante.) 


3. — Mortgage,  by  way  of  bill  of  sale,  of  goods  and  chattels,  in 
and  about  the  mortgager's  dwellinghouse. 

This  indenture,  made,  &c,  between  A.  B.  of,  &c.  (themortga-^ 
ger)  of  the  one  part,  and  C.  D.  of,  &c.  {the  mortgagee)  of  the 
other  part,  witnesseth ;  Whereas  there  is  due  and  owing  from  the 
said  A.  B.  to  the  said  C.  D.,  the  sum  or  $200,  Now  in  considera- 
tion of  the  covenant  hereinafter  contained  on  the  part  of  the  said 
C.  D.,  and  for  better  securing  to  him  the  payment  of  the  said  sum 
of  $200  and  interest  thereon,  as  hereinafter  mentioned,  he,  the  said 
A.  B.,  by  these  presents,  doth  bargain  and  sell  and  assign  unto  the 
said  C.  D.  his  executors,  administrators  and  assigns,  all  and  every 
the  goods,  utensils  and  implements  which  are  now  belonging  to  the 
dwellinghouse,  outhouses  and  estate  of  the  said  A.  B.  situate  and 

being  in street,  in  said  B.,  now  in  the  occupation  of  the  said 

A.  B.  and  which  are  particularly  enumerated  and  described  in  the 
schedule  to  these  presents,  hereunder  written  j  and  all  the  right, 
title  and  interest  of  the  said  A.  B.  in  and  to  the  said  goods  and 
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chattels  and  every  part  and  parcel  thereof.  To  have  and  to  hold  the 
bargained  premises  unto  the  said  C.  D.,  his  executors,  administra- 
tors and  assigns,  as  his  and  their  own  proper  goods  and  chattels. 
Provided  nevertheless,  that,  in  case  the  said  A.  B.  his,  &c.  shall 

pay  to  the  said  C.  D.,  his,  &c.  the  sum  of  $200,  on  the 

day  of ,  which  will  be  in  the  year  of  our  Lord ,  or  at 

such  earlier  day  or  time  as  the  said  C.  D.  his,  &e.  shall  appoint 
for  the  payment  thereof,  in  and  by  a  notice  in  writing,  to  be  given 
to  the  said  mortgager,  his  executors  or  administrators,  or  left  at  his 

or  their  last  and  usual  place  of  abode,  at  least months  bef<H'e 

the  day  or  time  so  to  be  appointed  for  payment  as  aforesaid ;  and 
do  and  shall,  in  the  meantime  until  the  repayment  of  the  said  prin- 
cipal sum,  well  and  truly  pay  to  the  said  C.  D.  his,  &c.,  interest 

thereon,  at  the  rate  of  $ per  cent,  per  annum,  by  equal  half 

yearly  payments  on ,  and  on in  every  year,  and  also  a 

proportional  part  of  such  interest,  for  the  fractional  period  of  a 
half  year,  if  any,  which  shall  elapse  between  the  last  half  yearly 
day  of  payment,  and  the  expiration  of  the  notice  so  to  be  given 
by  the  said  C.  D.  his,  &c.,  such  proportional  part  to  be  paid  im- 
mediately on  the  expiration  of  such  notice,  and  such  several  pay- 
ments aforesaid,  to  be  made  without  any  deduction  or  abatement 
whatsoever  :  Then  these  presents  and  every  thing  herein  contain- 
ed, shall  cease  and  be  absolutely  void ;  any  thing  hereinbefore 
contained  to  the  contrary^  notwithstanding.  (A  covenant  by  the 
fnortgager,  to  pay  the  principal  and  interest,  may  be  inserted 
here,  if  thought  advantagous.) 

{Declaration,  that  after  default  of  payment,  the  mortgagee 
may  take  possession  of  the  goods  and  make  sale,  ^c.) 

And  it  is  hereby  also  declared  and  agreed,  by  and  between  the 
said  parties  to  these  presents,  that,  after  default  shall  be  made  by 
the  said  A.  B.  his  executors  or  administrators,  in  payment  of  the 
sum  of  $200,  and  interest,  then  and  in  such  case,  it  shall  be  law- 
ful for  the  said  C.  D;  his,  &c.,  peaceably  and  quietly,  to  take  pos- 
session of,  and  thenceforth  to  hold  and  enjoy,  all  and  every  the 
goods  and  chattels,  and  premises  hereby  assigned :  And  also  to 
sell  and  dispose  of  the  same,  and  every  part  thereof,  for  such  price 
or  prices  as  can  be  reasonably  had  or  gotten  for  the  same ;  And 


C&ATTELS.  405 

to  leceiire  and  take  the  moneys  to  arise  by  euch  sale  thereof,  and 
therewith  retain  to  and  reimbarse  himself  and  themselves,  the  said 
C.  D.  his  executors,  administrators  or  assigns,  all  costs,  charges 
and  expenses,  which  he  or  they  may  incur  in  and  about  making 
any  such  sale  or  sales,  and  also  in  and  about  the  receipt  and  re« 
covery  of  the  said  sum  of  $200,  and  interest,  respectively ;  and, 
in  the  next  place,  to  retain  to,  and  reimburse  himself  and  them- 
selves,  the  said  C.  D.  his,  &c.,  the  said  sum  of  $200,  and  the  in* 
terest  thereof,  or  so  much  thereof  as  shall  then  remain  unsatisfied, 
and  after  having  reimbursed  himself  and  themselves  respectively, 
such  costs,  charges  and  expenses,  sum  and  sums  of  money,  as 
aforesaid,  to  render  to,  and  account  for  the  surplus  of  the  money 
arising  from  such  sale  as  aforesaid,  (if  any)  unto  the  said  A.  B. 
his  executors,  administrators  or  assigns. 

(Mortgager  to  retain  possession  until  default,  Sfc) 

Apd  it  is  hereby  also  declared  and  agreed  by  and  between  the 
said  parties  to  these  presents,  that,  until  default  shall  happen  to  be 
made>  in  payment  of  the  said  principal  sum  of  $200,  at  the  day, 
or  time  hereinbefore  appointed  for  the  payment  thereof,  contrary 
to  the  tenor  smd  eflfect  of  the  proviso  hereinbefore  contained ;  or 
until  default  shall  be  made  in  payment  of  the  interest  of  the  said 
principal  sum  or  some  part  thereof,  on  some  or  one  of  the  days  or 
times  hereinbefore  appointed  for  payment  thereof,  contmry  to  the 
same  proviso ;  and  until,  in  respect  of  the  said  interest,  notice  shall 
be  given  by  the  said  G.  D.,  his  executors,  administrators  or  assigns,- 
uuto  the  said  A.  B.  his  executors  or  administrators,  or  left  for  him 
or  them,  at  his  or  their  usual  place  or  places  of  abode,  requiring 
the  payment  of  such  interest,  it  shall  be  lawful  for  the  said  A.  B., 
his  executors  or  administrators,  to  hold,  make  use  of,  and  possess 
the  said  goods  and  chattels,  hereby  assigned,  without  any  manner 
of  hindrance  or  disturbance  of  or  by  him  the  Aiid  C.  D.  his  exec- 
utors, administrators  or  assigns. 

(A  covenant  by  mortgagee  not  to  sue  until  default^  may  also  be 
•  inserted  as  follows.) 

And  lastly  the  said  C.  D.,  in  consideration  of  the  premises,  doth 
hereby  for  himself,  his  heirs,  executors  and  administrators,  covenant 

62 
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aad  agree  with  the  said  A.  B.  his  ezecuton  and  administrators,  that 
he,  the  said  C.  D.  his  executors  or  administrators  shall  not,  nor  vill, 
until  default  shall  be  made  in  pajrment  of  the  said  sum  of  $200 
and  interest,  or  some  part  thereof,  on  some  or  one  of  the  days  or 
times  limited  for  payment  thereof  in  and  by  the  proviso  for  redemp- 
tion  hereinbefore  contained,  commence  or  institute  any  action,  suit 
or  process  against  the  said  A.  B.,  his  execntors,  or  administrators, 
for  recovery  of  the  said  debt  or  any  part  thereof.     In  witness,  Asc. 

NOTE. 

A  ship  at  sea  may  be  mortgaged,  but  possession  must  be  taken  as 
sooD  as  passible,  to  render  the  mortgage  complete.  Portland  Bank  r. 
Stubbs  and  a/.,  6  Mass.  R.  422. 


4.  —  McrtgcLge  of  Stock. 

This  indenture,  made,  Sec.  between  A.  B.  (the  mortgager)  of 
the  one  part,  and  C.  D.  (the  mortgagee)  of  the  other  part,  witness- 
eth :  Whereas,  the  said  A.  B.  being  the  proprietor  of  >  ■ 
shares  in  (describe  the  stock)  lately  applied  to  the  said  G.  D.,  and 
requested  the  said  C.  D.  to  lend  him,  the  said  A.  B.  the  sam  of 

$ at  interest,  on  the  security  of  the  said  shares,  and  the 

covenant  of  the  said  A.  B.  hereinafter  contained,  which  the  said 
C.  D.  agreed  to  do ;  and  whereas  the  said  A.  B.  hath  accordingly, 
by  deed  under  his  hand  and  seal,  bearing  even  date  with  these 
presents,  assigned  and  transferred  unto  the  said  C.  D.  the  said 
— —  shares  in  said  company  in  the  mode  pointed  out  in  the  act 
of  incorporation  thereof'^  and  upon  the  execution  of  the  said 
assignment,  the  said  C.  D.  paid  to  the  said  A.  B.  the  sum  of 
$'  :  Now  in  consideration  of  the  premises,  and  particularly 

of  the  sum  of  $  so  paid  as  aforesaid,  the  receipt  whereof 

is  hereby  acknowledged,  it  is  hereby  agreed  between  the  said  par- 
ties to  these  presents,  that  the  said  C.  D.  his  executors,  adminis« 
trators  or  assigns,  shall  stand  possessed  of  the  said  several  shares, 
so  assigned  to  him  as  aforesaid,  upon  the  trusts  and  for  the  pur- 
poses  hereinafter  expressed  concerning  the  same,  (that  is  to  say); 
Upon  trust  for  securing  to  the  said  C.  D.  his  executors,  d^c.  the 

pa3rment  of  the  said  sum  of  $ on next  ensuing, 

with  interest  for  the  same  after  the  rate  of  $5  per  cent,  per 
annumj  to  be  computed  from  the  day  of  these  presents,  clear  of  all 
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deductions  for  taxes,  or  on  any  other  account  whatsoever ;  and  for 
that  purpose,  in  case  the  said  principal  sum  and  interest  or  any 
part  of  the  same  respectively,  shall  remain  unpaid  to  the  said  C. 
D.  his  executors,  administrators  or  assigns,  after  the  day  or  timo 
aforesaid,  upon  trust  at  any  time  or  times  thereafter,  in  the  discre* 
tion  jof  the  said  C.  D.  his  executors,  administrators  or  assigns, 
(without  the  necessity  of  any  consent  or  concurrence  on  the  part 
of  the  said  A.  B.  his  executors,  &c.)  to  make  sale  and  absolutely 
dispose  of  the  said  — —  shares  in  the  said  company  so  assigned 
to  the  said  C.  D.  as  aforesaid,  or  any  of  them,  either  together  or 
separately,  and  either  by  public  auction  or  by  private  contract ; 
and  to  transfer  or  assure  the  same  when  sold,  unto  the  purchaser 
or  purchasers  thereof  or  as  he,  she  or  they  shall  order  or  direct ; 
And  upon  further  trust  out  of  the  money  which  shall  arise  as  well 
from  the  sale  or  sales  aforesaid,  as  from  any  of  the  dividends  and 
profits  of  the  said  shares  accruing  in  the  meantime,  which  shall  be 
received  by  the  said  C.  D.  his  executors,  &c.  to  pay  or  retain  the 

said  principal  sum  of  $ ^  with  interest  for  the  same,  after 

the  rate  and  from  the  time  aforesaid,  or  so  much  of  the  said  sum 
and  interest  as  shall  then  remain  unpaid,  clear  of  all  deductions  as 
aforesaid,  together  with  such  costs  and  expenses,  as  shall  be  incur* 
red  by  the  said  C.  D.  his  executors,  d&c.  in  the  execution  of  these 
trusts,  or  as  incidental  thereto ;  And  in  case  after  paying  or  retain- 
ing the  sum  or  sums  of  money  and  interest,  costs  and  expenses 
aforesaid,  any  surplus  shall  remain  in  the  hands  of  the  said  C.  D. 
his  executors,  &c.  unapplied  to  any  of  the  purposes  aforesaid ; 
Then  upon  trust  to  pay  such  surplus  unto  the  said  A.  B.  his,  &rC« 
for  his  or  their  absolute  use  and  benefit ;  and  also  in  case,  after  such 
payment  of  the  sum  or  sums  of  money  and  interest,  costs  and  ex- 
penses aforesaid,  or  after  the  receipt  of  the  same  from  the  said  A. 

B.  his  executors,  &c.  the  said shares  in  the  said  company, 

or  any  of  them  shall  remain  unsold,  then  upon  trust,  on  the  request 
and  at  the  costs  of  the  said  A.  B.  his,  &c.  to  transfer  the  same 
unto  the  said  A.  B.  his,  &c.  or  as  he  or  they  shall  direct,  free  from 
all  incumbrances,  created  or  occasioned  by  the  said  C.  D.  his,  &c. 
in  the  meantime.  (A  covenant  may  be  introduced  from  the  mort- 
gager  to  pay  the  principal  sum  and  interest.) 
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(Covenant  by  the  mortgagee  not  to  sett  until  default^  S/h:.) 

And  the  said  C.  D.  for  himself,  his  heirs,  executors  and  admin- 
istrators, doth  covenant  with  the  said  A.  B.  his  executors  and  ad- 
ministrators, that  until  default  shall  be  made  by  the  said  A.  B.  his 
heirs,  executors  or  administrators,  in  payment  of  the  said  principal 

sum  of  $ and  interest,  he,  the  said  0.  D.  his  executors  or 

administrators,  will  not-  sell  or  dispose  of  the  said shares  in 

the  said  company  so  transferred  to  him  as  aforesaid,  and  will  from 
time  to  time  pay  over  unto  the  said  A.  B.  his  executors  or  admin- 
istrators, any  dividend  or  dividends,  which  he,  the  said  C.  D.  his 
executors  or  administrators,  shall  in  the  meantime  have  received 
on  account  thereof.     In  witness,  &,c. 


5.  —  Mortgage  of  a  Patent  by  Indenture. 

This  indenture,  made,  &.c.  between  A.  B.  {the patentee)  of  the 
one  part,  and  0.  U.  (the  mortgagee)  of  the  other  part,  witness- 
eth ;  Whereas  by  letters  patent,  (set  forth  the  substance  of  the 
patent,)  &c.  And  whereas  the  said  C.  D.  hath  agreed  to  lend  the 
said  A.  B.  the  sum  of  ^ ,  at  interest,  on  the  security  hereinaf- 
ter expressed ;    Now,  in  pursuance  of  the  said  agreement,  and 

also  in  consideration  of  the  said  sum  of  $ ,  paid  by  the  said 

C.  D.  to  the  said  A.  B.,  the  receipt  whereof  is  hereby  acknow- 
ledged, he,  the  said  A.  B.  doth  by  these  presents  grant,  assign  and 
transfer  unto  the  said  C.  D.  his  executors,  administrators  and  assigns, 
the  said  hereinbefore  in  part  recited  letters  patent,  and  the  exclu- 
sive exercise,  right  and  enjoyment  of  the  said  invention  therein 
mentioned  and  thereby  granted  to  the  said  A.  B.  his  executors,  ad- 
ministrators and  assigns  as  aforesaid  for  the  said  term  of  fourteen 
years,  and  all  and  singular  the  privileges,  profits  and  advantages 
whatsoever,  appertaining  or  belonging  thereunto,  or  in  anywise  to 
be  had  or  made  therefrom  ;  and  all  the  right,  title  and  interest,  of 
him,  the  said  A.  B.,  in  and  to  the  same  ;  To  have,  hold  and  enjoy 
the  said  letters  patent  and  privileges  and  authorities  thereto  be- 
longing, and  also  all  and  singular  other  the  premises  hereinbefore 
expressed  to  be  assigned  to  the  said  C.  D.  his  executors,  adminis- 
trators and  assigns,  henceforth,  during  all  the  residue  now  unex- 
pired of  the  said  term  of years,  in  and  by  the  said  letters  pa- 
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tent  grantedi  aud  for  all  other  the  term  and  interest,  (if  any)  of 
the  said  A.  B.  therein,  in  as  full  and  beneficial  a  manner,  to  all 
intents  and  purposes,  as  he,  the  said  A.  B.  might  or  could  have 
held  or  enjoyed  the  same,  if  these  presents  had  not  been  made  ;  but 
subject,  nevertheless,  to  the  provisos,  or  agreement  for  redemption 
hereinafter  contained,  that  is  to  say ;  Provided  always,  that  if  the 
said  A.  B.  his  heirs,  execators  or  administrators,  should  pay  unto 
the  said  C.  D.  bis  executors,  administrators  or  assigns,  at  or  in, 
tfc.  (a  specified  pUice)  th&  full  sum  of  $ ,  with  interest  there- 
on, after  the  rate  of  $—  per  cent,  by  the  year,  on next 

ensuing,  free  from  taxes,  and  without  any  deduction  or  abatement 
whatsoever ;  then  and  in  such  case,  he,  the  said  C.  D.,  his  execu- 
tors, &c.,  will  at  the  request,  and  at  the  costs  and  charges  of  the 
said  A.  B.  his  executors,  or  administrators,  assign  and  assure  the 
said  letters  patent,  and  all  other  the  premises  hereby  assigned,  un- 
to the  said  A.  B.  his  executors,  &c.  or,  as  he  or  they  shall  directi 
free  from  all  incumbrances  made  or  executed  by  the  said  C.  D. 
his,  &c«  or  any  person  or  penMis  claiming  through  or  under  him 
or  them,  {mortgager  covenants  to  pay ^  Sfc)  (that  he  has  done  no 
act  to  vacate  the  patent,  S^c.) 
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1.  —  Notice  from  landlord  to  tenant ^  to  quit  on  a  particular  day, 

I  hereby  give  you  notice  to  quit,  and  deliver  up  to  me  on  the 

day  of next,  the  possession  of  all  that  messuage  or 

tenement,  situate  in street,  in  the  city  of ,  held  of  me 

by  you  as  tenant,  &c.     Witness  my  hand,  this day  of . 

(Signed)  C.  D.  {the  landlord,) 

/To  Mr.  A.  {the  tenant.) 


2.  ^  Notice  from  tenant  to  landlord  of  an  intention  to  quit. 
I  hereby  give  you  notice,  that  I  shall  quit  and  deliver  up  to  you 
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on  — — ,  the  possession  of  all  and  singular  the  messuage,  farm  and 
lands,  situate,  &c.  now  held  of  yon,  by  me  as  tenant,  &c.  d&c. 

3.  —  Notice  from  lessee  to  lessor  of  intention  to  determine  the 

lease. 

In  pursuance  of  a  power,  contained  in  the  indenture  of  lease 
executed  by  you  to  me,  bearing  date,  &c.  I  hereby  give  you  notice 

of  my  intention  to  determine  the  same  on ;  and  that  I  shall 

deliver  up  to  you  the  possession  of  the  messuage  and  tenement 

therein  comprised,  on  the  said day  of .     Witness  my 

hand,  &c* 

4.  —  Notice  from  lessor  to  lessee^  to  repair. 

Pursuant  to  a  covenant  contained  in  the  indenture  of  lease 
executed  by  me  to  you,  bearing  date  on  or  about,  &c.,  I  hereby 
give  you  notice  knd  require  you  to  put  the  messuage  or  dwelling- 
house  thereby  demised,  in  complete  and  substantial  repair ;  and 
particularly  that  you  (efiumerate  aify  particular  acts.)  Witness 
my  hand,  &c. 

5.  —  Notice  from  landlord  to  sheriff y  of  rent  being  due  from 
tenant  whose  goods  he  has  taken  in  execution. 

I  hereby  give  you  notice,  that  the  sum  of ,  being  the 

amount  of  one  year's  rent,  to  the day  of last,  is 

owing  to  me  from  C.  D.  {the  execution  debtor)  for  the  messuage 

and  warehouse,  situate  in street,  in  the  city  of in 

his  occupation,  as  my  tenant,  &c.     Witness  my  hand,  &c. 

To  A.  B.  sheriff  of  the  county  of • 

6.  —  Notice  from  mortgagee  to  tenant^  to  pay  rent  to  him. 

I  hereby  give  you  notice,  that,  by  deed  bearing  date,  &c.  A. 
B.  (the  mortgager)  conveyed  to  me  in  mortgage  the  messuage, 
6cc.  in  your  occupation,  and  I  require  you  to  pay  to  me  ail  the 
arrears  of  rent  now  due,  and  the  rent  hereafter  to  become  due  in 
respect  of  the  premises.     Witness  my  hand,  &c. 

7.  — Notice  from  receiver  in  a  mortgage  deed,  to  tenant,  to  pay 

rent  to  him. 

I  hereby  give  you  notice,  that  by  indenture  bearing  date,  &c. 
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made  between  A.  B.  (the  mortgager)  of  the  first  part,  C.  D.  (the 
mortgagee)  of  the  second  part ;  and  me,  the  undersigned  (the  re- 
ceiver)  of  the  third  part,  the  messuage,  &c  in  your  occupation, 
was  conveyed  to  the  said  C.  D.  in  mortgage,  and  by  the  same  in- 
denture full  power  and  authority  were  given  to  me,  as  the  agent 
and  receiver  of  the  said  C.  D.,  to  receive  the  rents  thereof,  and 
give  effectual  discharges  for  the  same :  And  I  accordingly  require 
you  to  pay  to  mp  the  rent  now  due,  and  hereafter  to  become  due 
from  you,  in  respect  of  the  said  premises  accordingly. 
Witness  my  hand,  &c. 


&  --*-  Notice  from  mortgagee  to  mortgager,  of  hie  intention  to 
sell,  unless  principal  and  interest  be  paid  at  a  certain  time. 

I  hereby  give  you  notice,  that  unless  the  principal  and  interest 
moneys,  owing  to  me  by  virtue  of  the  mortgage  deed  executed 

by  you  to  me,  bearing  date  on ,  be  paid  at  the  expiration  of 

— — —  months  from  the  date  hereof,  I  shall  immediately  theceupon 
proceed  to  a  sale  of  the  mortgaged  premises,  comprised  in  the 
said  deed,  in  execution  of  the  power  thereby  vested  in  me. 

Witness  my  hand,  &c. 


9.  —  Notice  from  the  assignee  of  a  bond,  to  the  obligor,  to  pay 

to  him, 

I  hereby  give  you  notice,  that  a  bond  or  obligation,  executed 
by  you  to  A.  B.  (the  obligee)  bearing  date,  &c«  conditioned  for 

the  payment  of  $ and  interest,  has  been  assigned  to  me, 

and  I  am  authorized  by  a  letter  of  attorney,  in  the  deed  of  as* 
signment,  to  receive  and  give  discharges  for  the  said  principal 
sum  and  iuterest.     Witness,  &c.  * 


10.  —  Notice  from  surety  to  stop  advances  to  a  debtor  for  Ufhom 

he  has  given  security  by  mortgage. 

I  hereby  give  you  notice  not  to  advance  any  further  sum  or 
sums  of  money  to  A.  B.,  on  account  of  the  mortgage  executed 
by  me  to  you,  bearing  date,  inc.,  as  I  shall  hold  myself  not  to 
be  responsible  for  any  moneys  advanced  to  him  after  this  notice. 

Witness  my  hand,  &c. 
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11.  —  Notice  from  obligee  of  a  bond  to  assignee^  requiring  him 

to  sue  the  obligor. 

Pursuant  to  a  provision  in  that  behalf,  contained  in  a  deed  of 
assignment  by  way  of  mortgage,  date4  on  or  about,  &c.  where- 
by a  certain  bond  was  assigned  by  me  to  you,  upon  certain 
trusts  therein  mentioned,  I  hereby  require  you  forthwith  to  com- 
mence proceedings  at  law,  against  the  said  A.  B.  (the  obligor) 
upon  the  said  bond ;  and  I  give  you  notice,  that  I  shall  consider 
you  to  be  responsible  for  any  loss  that  may  arise  from  your  delay 
to  do  so,  after  this  notice,  &c.,  &c. 


12.  —  Notice  from  one  partner  to  another^  of  an  intention  to 

dissoive  partnership* 

By  virtue  of  the  power  in  this  behalf  in  the  articles  of  co* 
partnership  between  us,  I  hereby  give  you  notice,  that  it  is  my 
intention  to  dissolve  the  said  partnership,  on next. 

Wi^ess  my  hand,  &c. 


13.  —  Similar  notice  in  consequence  of  breach  of  articles. 

I  give  you  notice,  that  in  consequence  of  your  having  broken 

the article  of  our  partnership  deed,  whereby  it  is  provided 

{redte  the  article.)  I  hereby,  in  pursuance  of  the  power  in  that 
behalf  contained  in  the  said  deed,  dissolve  the  said  partnership 

from  the day  of next,  on  which  day  I  shall  be 

prepared  to  pay  you  the  amount  declared  to  be  the  value  of  your 
share  in  the  partnership  effects  at  our  last  annual  settlement  of 
accounts,  &c.  &c.  (follow  the  articles.)    Witness,  &c. 


14.  —  Notice  from  partners^  after  dissolution^  to  a  debtor ^  to 
pay  a  joint  agent  of  the  partners* 

We  hereby  beg  leave  to  give  you  notice,  that  the  partnership 
lately  subsisting  between  us,  under  the  firm  of  A.  B.  tf  Co.^  was 
dissolved  on  &c.  last ;  and  we  request  you  to  pay  the  debt  owing 
by  you  to  us,  to  Mr.  A.  (the  receiver^)  who  is  duly  authorized  to 
receive  the  same,  and  whose  receipt  shall  be  your  sufficient  dis- 
charge.   Witness,  &c. 


PARTITIONS.  .      413 

16. -^Notice  by  a  cestui  que  trust  to  trustees,   calling  upon 
them  to  sell  stock  and  invest  on  mortgage. 

I  hereby  request  and  authorize  you  to  sell shares  in  (de- 
scribe the  stock)  now  standing  in  your  names  as  trustees,  &c.  &c. 
to  my  use,  and  to  invest  the  same,  by  a  loan,  on  sufficient  security 
of  real  estate,  situate  at,  Sec.  to  A.  B. 

Witness  my  hand,  ice. 


PARTITIONS. (I) 


1. — An  indenture  of  partition  where  two  have  taken  a  joint 

lease. 

Af  indenture  made,  &c.  between  A.  B.  &c.  of  the  one  part, 
and  C.  D.  &a.  of  the  other  part.  Whereas  the  said  A.  B.  and 
C.  D.  do  hold  jointly  for  term  of  certain  years,  yet  unexpired,  all 
that  messuage,  Sec.  situate,  ice.  and  all  houses,  ice.  thereunto  be- 
longing, with  their  appurtenances,  and  also  all  those  several  closes 

of land,  &c.,  ice.  by  one  indenture  or  demise,  bearing 

date,  ice.  made  between  W.  L.  of  **^-  of  the  one  part,  and  the 
said  A.  R  and  C.  D.  of  the  other  part :  yielding  and  paying,  ice. 
ice.  as  in  and  by  the  said  indenture,  relation  being  thereunto  had, 
may  more  fully  and  at  large  appear :  Now  this  indenture  witness- 
eth,  that  the  said  A.  R  and  C.  D.  have  with  their  full  and  whole 
consent,  and  by  and  with  the  advice  and  assistance  of  E.  F.  of 

—  and  6.  H.  of ,  by  them  respectively  chosen  for  that 

purpose,  made  an  equal  division  and  partition  of  the  said  demised 

(1)  At  common  law,  one  joint  tenant  could  not  compel  the  other  to  make 
partition,  and  to  remedy  tiiia  inoonrenience,  81  Hen.  YUt,  ch.  I,  was  paaBod  by 
which  joint  tenants  of  eetatea  of  inheritance  were  enabled  by  writ  to  compd 
partition.  By  82  Hen.  YIII,  c.  82,  the  benefits  of  this  statute  were  eztenoed 
to  joint  tenants  for  life  or  years.  The  prorlrions  of  these  statutes  haye  been 
substantially  adopted  in  the  United  States,  though  as  a  general  rule  with  in- 
creased fiicillties  tor  obtaining  partition. 

PartiUon  may  be  effected  by  the  voluntary  act  of  the  parties,  though  since  the 
statute  of  frauds,  it  must  be  in  writing ;  and  it  should  be  done  by  a  settled  in- 
strument. This  at  aU  times  has  been  necessary  in  the  case  of  joint  tenants.  2 
Cruise,  843  :  1  Hill.  Abr.  438 ;  Porter  y.  Perkins,  6  Mass.  R.  233  ;  Porter  ▼.  HiU^  9 
Mass.  R.  84. 
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premises,  into  two'equal  parts  or  moieties,  to  the  end  and  purpose, 
that  the  said  A.  B.  and  C.  D.  and  their  several  and  respective  ex« 
ecutors,  &c.  may  hold,  possess  and  enjoy  the  said  equal  parts  and 
moieties  of  the  said  demised  premises,  daring  the  remainder  of  the 
said  term,  in  manner  and  form  following,  that  is  to  say,  that  he,  the 
said  A,  B.  his  executors,  &c.  shall  and  may,  during  the  remainder 
of  the  said  term,  hold  and  enjoy  the  moiety,  partition,  or  half  part 
of  the  said  messuage,  &c.  as  the  same  are  divided  and  set  apart, 
as  aforesaid,  that  is  to  say,  all  those  several  rooms,  situate  at  the 
west  end  of  the  said  demised  messuage,  &c«  and  all  that  great 
barn  situate  at,  &c.,  &;c.  in  full  recompense  of  his  due  part  and 
portion  of  the  said  demised  premises,  and  that  the  said  C.  D.  his, 
&c.  shall,  during  the  remainder  of  the  said  term,  have  the  other 
moiety,  partition,  or  half  part  of  the  said  messuage,  &c.  as  the 
same  are  divided  and  set  apart  as  aforesaid,  that  is  to  say,  all  those 
several  rooms  situate  at  the  east  end  of  the  said  messuage,  &c.  in 
full  recompense  of  his  due  part  and  portion  of  the  said  demised 
premises :  To  have  and  to  hold  to  the  said  parties,  their  execu- 
tors, &c,  severally  and  respectively  as  aforesaid,  from  the  day  of 
the  date  hereof,  unto  the  full  end  and  term  of,  d^.,  &c. 

(An  agreement  that  the  rent  shall  be  equally  paid  between  them.) 

And  it  is  covenanted  and  agreed,  by  and  between  the  said  par- 
ties, that  the  said  yearly  rent  of to  be  due  to  the  said  W.  L. 

or  his  assigns  as  aforesaid,  shall  be  equally  paid  between  them  the 
said  A.  B.  and  C.  D.  their.  Sec.  as  tenants  of  the  said  demised 
messuage,  &.c.  from  time  to  time  during  th^  said  term,  as  the  same 
shall  become  due.  And  the  said  A.  B.  for  him,  his,  &c.  doth 
covenant,  promise  and  grant,  to  and  with  the  said  C.  D.  his,  &c. 
to  save,  defend,  keep  harmless  and  indemnified  the  said  C.  D.  his 
executors,  &c.  of  and  from  all  prejudice,  loss  or  damage,  which 
shall  happen  or  come  unto  the  said  C.  D.  his,  &c.  for  or  by  reason 
of  any  breach  of  any  of  the  covenants  and  agreements,  in  the  said 
indenture  of  lease,  or  other  things  whatsoever  which  shall  or  may 
be  made,  done  or  suffered  by  him,  the  said  A.  B.  his,  &c.  for  or 
in  respect  of  his  said  moiety,  or  half  part  of  the  demised  premises, 
or  any  part  thereof.     (Adda  similar  covenant  from  C.  D.) 
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{Penalty  for  breach  of  covenants.) 

And  for  the  true  keeping,  performance  and  observance  of  all 
and  singular  the  said  partitions,  covenants  and  agreements  herein- 
before eipressed,  either  party  biodeth  himself,  his  heirs,  executors, 
and  administrators,  to  the  other,  by  these  presents,  in  the  sum 
of . 

In  witness,  &c. 

(CovefiatiiSf  Sfc.  tffhich  may  be  inserted  according  to  circunh' 

stances.) 

That  each  will  pay  one  moiety  of  the  rent 

And  it  is  further  agreed  that  each  of  the  said  parties,  his  execu- 
tors, &c.  shall  and  will,  during  the  said  term,  well  and  truly  satisfy 
and  pay  one  full  moiety  or  half  part  of  the  said  yearly  rent  of . 

That  each  will  pay  (he  taxes  assessed  on  his  moiety. 
and  also,  that  each  of  the  said  parties,  his,  &c.  shall  and 


will,  during  the  said  term,  pay  and  satisfy  all  such  rates,  duties, 
and  taxes,  as  shall  be  assessed  for  or  upon  such  part  or  parts  of 
the  said  premises,  as  are  hereinbefore  allotted  to  him  respectively. 

An  agreement  thai  repairs  shall  be  borne  equaUy, 
and  further,  that  all  such  substantial  repairs,  as  shall  be 


necessary,  in  or  about  the  foundation,  walls,  roof,  or  tiling  of  the 
houses,  &c.  and  premises  hereinbefore  divided  between  the  said 
parties,  shall  be  from  time  to  time,  borne  and  sustained  by  and  be- 
tween the  said  parties,  their  respective  executors,  d&c.  at  their 
equal  costs  and  charges,  during  all  the  term  of  years  which  they 
now  have  therein. 

( The  following  mutual  covenants  for  preemption  may  also  be 

inserted.) 

And  it  is  covenanted  and  agreed  upon  by  the  said  parties,  and 
either  of  them,  severally  for  himself,  his  executors,  &c.  respec- 
tively, doth  covenant  and  grant  to  and  with  the  other  of  them,  his 
executors,  &c.  that  if  either  of  them,  shall  at  any  time  hereafter 
be  desirous  to  dispose  of  his  whole  estates  of  the  said  premises 
above  allotted  or  any  part  thereof,  that  then  he  shall  give  notice  in 
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writing  of  such  will  or  determinatton  to  the  other  of  them,  his,  &c. 
to  ,the  intent  that  he  or  they  so  notified  may  have  the  refusal  be- 
fore any  other,  giving  or  paying  therefor  unto  him  so  minded  as 
aforesaid,  so  much  money  as  any  other  will  {bonafde)  give  or 
pay  for  the  same. 


2.  —  An  indenture  of  partition  between  three  joint  tenants* 

An  indenture  of  three  parts,  made,  &>c.  between  A.  B.,  &c.  of 
the  first  part,  C.  D.,  &>c.  of  the  second  part,  and  E.  F.,  &c.  of  the 
third  part. 

Whereas  H.  B.  and  A.  S.  by  their  indenture  under  their  hands 
and  seals,  bearing  date ,  for  the  considerations  therein  speci- 
fied, did  grant,  &c.  unto  the  said  A.  B.,  C.  D.  and  E.  F.,  and 
their  heirs  and  assigns,  all  those,  &c.,  with  the  appurtenances,  situ- 
ate, &c.,  to  have  and  to  hold  to  the  said  A.  B.,  C.  D.  and  E.  F., 
their  heirs  and  assigns,  to  the  use  and  behoof  of  the  said  A.  B.,  C 
D.  and  E.  F.,  their  heirs  and  assigns  forever,  as  by  the  said  recit- 
ed indenture  more  at  large  appeareth ;  by  virtue  of  which  said 
grant  or  conveyance,  the  said  A.  B.,  C.  D.  and  £.  F.,  are  now 
jointly  seised  in  possession  in  their  demesne  as  of  fee,  of  and  in  the 
said,  &c.  and  premises  hereinbefore  mentioned  to  be  to  them  grant- 
ed and  conveyed :  Now  this  indenture  witnessetfa,  that  the  said  A. 
B.,  C.  D.  and  E.  F«,  do  by  these  presents,  make  a  full,  perfect, 
and  absolute  partition  of  the  said,  &^.  and  other  the  premises  afore- 
said, to  and  amongst  them,  the  said  A.  B.,  C,  D.  and  E.  F.,  in 
three  parts  to  be  divided,  in  manner  and  form  following  ]  that  is  to 
say,  that  the  said  A.  B.  his  heirs  and  assigns,  shall  have  and  enjoy 
to  the  only  use  and  behoof  of  him,  the  said  A.  B.  bis  heirs  and 
assigns  forever,  the  moiety  or  one  half  of  all  the  said  lands,  &;c«, 
with  the  appiutenances,  d&c,  situate,  lying  and  being  in  the  town 
of  B.  for  the  full  part,  purparty,  and  portion  of  the  said  A.  B.,  of, 
in  and  to,  all  and  every  the  premises  hereinbefore  mentioned  to  be 
granted  to  the  said  A.  B*,  C.  D.  and  E.  F.  And  that  the  said  C. 
D.  his  heirs  and  assigns  shall  have,  &€.  &c.  the  other  moiety,  &c. 
situate,  &c.  in  B.^  aforesaid,  &c.  for  the  full  pai;^,  &c.  d&c.  {as 
b^ore.)  And  that  the  said  E.  F.  his  heirs  and  assigns  shall  have, 
&c  to  him,  the  said  £.  F.  his  heirs  and  assigns,  &c.  to  the  only, 
&c«  all  those  lands  situate,  d&c.  in  the  town  of  L.  aforesaid,  &c. 
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for  the  full  part,  6oc.  of  the  said  E.  F.  of,  ia  and  to  all  and  every 
the  premises  hereinbefore  mentioned  to  be  granted,  &c.  And  the 
said  C.  D.  and  E.  F.  do  by  these  presents  give,  grant,  assign,  re* 
lease  and  confirm  to  the  said  A.  B.  and  his  heirs,  the  said  moiety 
or  one  half  the  said  premises  in  &  aforesaid,  and  all  the  right, 
title  and  interest  which  the  said  O.  D.  and  E.  F.  have,  or  either 
of  them  hath,  in  and  to  the  said  one  moiety,  or  one  half  of  all 
and  every  the  premises  in  B.  aforesaid.  To  have  and  to  bold  to 
the  said  A.  B.  his  heiis  and  assigns,  to  the  only  use  and  behoof 
of  the  said  A.  B.  his  heirs  and  assigns,  forever :  And  the  said 
A.  B.  and  E.  F.  do  by  these  presents  give,  &>c.  to  the  said  C.  D. 
and  his  heirs,  the  said  other  moiety,  &*c.  of  the  premises  in  B. 
aforesaid  (as  before.)  And  the  said  A.  B.  and  C.  D.  do  by  these 
presents  give,  d&c.  to  the  said  E.  F.  and  his  heirs,  all  and  every 
the  premises  in  L.  aforesaid,  &a:.  To  have  and  to  hold,  d&c* 
(as  btfore.) 

{A  covenant  by  two  of  them  to  the  thirds  for  quiet  enjoyment^ 

6rc.) 

And  Uke  said  C.  D.  by  himself,  for  him,  bis  heirs,  &c.  and  the 
said  E.  F.  by  himself,  for  him,  his  heirs,  &e.  severally  and  respec* 
tively,  and  not  jointly,  do  covenant,  promise,  and  grant,  to  and 
with  the  said  A.  B.  his  heirs  and  assigns,  by  these  pnesents,  that 
he,  the  said  A.  B.  his  heirs  and  assigns,  shall  or  may  from  hence* 
forth  forever,  well  and  peaceably  have,  hold  and  enjoy  the  said 
moiety,  or  one  half  of  all  and  every  the  said  premises  in  B.  afore* 
said,  hereinbefore  granted,  Ux  the  purparty  and  portion  of  the  said 
A.  B.  clear  and  discharged  of  and  from  all  charges  and  incnm- 
brances  whatsoever,  made  or  sufiSered  by  the  said  G.  D.  and  E.  F. 
or  either  of  them,  their  or  either  of  their  heirs  or  assigns,  and  with- 
out any  disturbance  or  interruption  of  the  said  C.  D.  and  E.  F« 
or  either  of  them,  their  or  either  of  their  heirs  or  assigns,  or  any 
of  them,  or  of  any  other  person  or  persons  lawfully  claiming  by, 
from,  or  under  them  or  any  of  them :  And  the  said  A.  R  by  him^ 
self,  for  him,  bis  heirs,  executors,  administrators,  and  assigns,  and 
the  said  E.  F.  by  himself,  &c.,  {ds  before)  severally  and  respec- 
tively, and  not  jointly,  do  covenant,  d&c.  that  he,  the  said  C. 
D.,  &c«  shall,  &c«  have,  d&c.  the  said  other  moiety,  &c.  {a$  6e- 
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jore.)  {Add  the  like  covenant  from  A.  B.  and  C.  D.  thai  E. 
F.  shall  hold  the  lands  in  L.,  assigned  for  kis  part  and  pur-- 
party.) 

3.  —  An  indenture  quadripartite  for  a  partition  by  lot. 

This  indenture,  made,  &c.  between ,  witnesseth,  that 

whereas  the  lands,  &c.  of  J.  D.  deceased,  contained  and  specified 
in  certain  schedules  quadripartite,  indented,  unto  these  presents 
annexed,  are  descended  and  come  in  possession,  reversion,  or  oth- 
erwise, unto  K.  of ,  and  to  A.  of ,  and  to  M.  of , 

and  to  P.  of  — :    And  whereas  the  said  K.,  A.,  M.  and  F. 
are  now  seised  in  possession  and  reversion,  of  one  estate  or  estates 
of  inheritance,  part  in  possession  and  part  in  reversion,  no  sever- 
ance being  yet  thereof  had  or  made  :     The  said  E.  for  him,  his 
heirs,  executors  and  administrators ;  the  said  A.  for  him,  &c. ;  the 
said  M.  for  him,  &c. ;  and  the  said  F.  for  him,  d&c. ;  that  is  to  say, 
every  of  the  said  parties  severally,  for  themselves,  their,  &c.  only, 
and  not  jointly,  do  covenant,  agree  and  grant  severally  to  and 
with  every  of  the  other  parties,  their  heirs,  executors,  adminis- 
trators and  assigns,  by  these  presents,  in  manner  and  form  follow- 
ing, that  is  to  say,  that  the  said  lands,  &c.  as  well  in  possession 
as  reversion,  by  four  such  several  portions  as  they  are  now  set 
out  in  the  four  several  schedules  quadripartite,  shall  within  two 
6bj9  next  ensuing  the  sealing  and  delivery  hereof,  be  put  by 
them  in  several  scrolls  in  writing,  that  is  to  say,  in  every  scroll 
one  of  the  four  portions  and  parts,  and  the  said  scrolls  shall  be  in- 
closed in  four  several  balls  of  wax,  so  that  no  part  of  the  said 
scrolls  may  be  seen  ;  and  that  the  same  four  balls  of  wax  shall  be 
after  put  in  a  cup  or  hat,  and  there  shuffled  together,  and  that  then 
within  the  said  two  days,  they  shall  agree  upon  some  indiflferent 
man  or  child,  and  cause  him  to  put  his  hand  into  the  said  cup  or  hat 
at  adventure,  (hazard)  the  said  cup  or  hat  being  closed,  and  to  take 
out  first  one  ball  of  wax  alone,  and  deliver  it  to  the  said  E.,  or  to 
some  other  for  the  said  E. ;  and  after  to  take  out  another  ball  of 
wax  alone,  and  deliver  it  fo  the  said  A.  or,  d&c. ;  and  after  to  take 
out  another  of  the  said  balls  of  wax  alone,  and  deliver  it  to  the 
said  M.,  or,  d&c.,  and  after  to  take  out  the  fourth  ball  of  wax,  and 
deliver  it  to  the  said  F.,  or,  &c.  and  immediately  after  such  deliv- 
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ery,  every  of  them  that  shall  so  receive  sach  balls  of  wax,  or  his 
attorney  or  deputy,  ^all  forthwith  open  the  same  balls  of  wax, 
and  cause  or  suffer  the  scroll  therein  contained,  to  be  read  and 
openly  declared  among  them,  and  that  the  same  shall  stand  and 
remain  as  a  full  and  perfect  partition  and  severance,  among  and 
between  the  said  copartners,  of  all  the  said  lands,  &c. ;  and  that 
after  such  partition  and  allotment  made,  the  said  K.  and  his  heirs, 
the  said  A.  and  his  heirs,  the  said  M.  and  his  heirs,  and  the  said 
F.  and  his  heirs,  shall  stand  and  agree  to  the  said  partition  and 
allotment,  and  to  all  things  contained  and  specified  in  the  said 
schedules  quadripartite,  indented,  according  to  the  true  intent  and 
meaning  written  in  the  same  schedules  and  in  these  indentures, 
and  shall  permit  and  suffer  the  same  to  stand,  remain  and  abide 
in  its  full  strength  forever. 

{A  covenant  for  further  asstirance.) 

And  further,  the  said  K.  for  himself,  and  his  heirs,  executors, 
&c.,  the  said  A.  for  himself,  his  heirs,  &c.,  the  said  M.  for  himself, 
his  heirs,  &c.,  and  the  said  F.  for  himself,  his  heirs,  &c.,  that  is  to 
say,  every  of  the  said  parties  severally,  by  and  for  themselves,  and 
their  heirs  and  executors  only,  doth  covenant  and  grant,  to  and 
with  every  other  of  the  said  parties  severally,  their  heirs  and  exec- 
utors only,  that  every  of  the  said  parties,  and  his  heirs,  executors, 
&c.  shall,  for  and  by  the  space  of  seven  years  next,  &c.  as  far 
as  the  law  will  permit  and  suffer,  at  the  reasonable  request,  and 
costs  and  charges  in  the  law  of  such  of  the  said  parties  as  shall 
desire  the  same,  do  and  acknowledge,  or  suffer  to  be  done,  all 
and  every  such  further  acts,  and  things,  as  shall  by  such  party  or 
parties,  or  their  counsel  learned,  be  reasonably  devised  or  advised, 
for  the  better  and  more  perfect  assurance  of  the  said  several  por- 
tions, allotments,  and  things,  in  the  said  schedules  quadripartite, 
indented,  contained,  according  to  the  true  intent  and  meaning  of 
all  the  said  parties,  and  that  every  of  the  said  parties,  their  heirs 
and  assigns,  shall  or  may,  forever  hereafter,  have,  hold  and  enjoy 
their  said  several  portions  and  allotments,  acquitted  and  discharg- 
^ed,  or  otherwise  sufficiently  save  harmless,  &rC.  (Against  tn- 
cumbrances  by  the  others  respectively.) 
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(An  agreement  respecting  deeds,  and  topaijf  an  annuity,) 

And  that  the  said  copartners,  their  heirs  and  assigns,  shall  per- 
mit and  suffer  every  of  the  other  copartners,  their  heirs  and  as- 
signs, to  have  and  keep  all  such  evidences,  deeds  and  writings, 
as  concern  snch  lands,  as  are  to  them  severally  allotted  as  afore- 
said, alone,  and  true  copies  of  all  other  deeds,  evidences  and 
writings,  as  do  concern  the  same  lands,  &c.,  the  same  to  be 
copied  and  written  out  at  the  costs  and  charges  of  such  as  shall 

desire  the  same.     And  whereas  R.  N.  of hath  an  annuity 

or  yearly  rent  of  20/.,  going  out  of  the  premises  for  the  term  of 
his  natural  life,  it  is  covenanted  and  agreed  by  all  the  said  copart- 
ners, that  each  of  them  shall  pay  to  the  said  R.  N.  yearly,  the 
sum  of  51, ,  at  such  time  and  place  as  it  hath  heretofore  been  used 
and  accustomed  to  be  paid. 

(An  agreement  that  if  either  is  evicted  the  others  will  make 

compensation,) 

And  it  is  further  agreed  by  and  between  the  saiil  parties,  that 
if  it  shall  hereafter  happen,  that  any  of  the  said  lands,  Slc,  of 
any  of  the  said  four  portions  allotted  as  aforesaid  unto  any  of  the 
said  copartners,  shall,  by  due  order  and  course  of  law  or  equity, 
without  fraud  or  covin,  be  recovered  and  lawfully  evicted,  so  that 
it  cannot  be  held  and  enjoyed  according  to  the  said  partition  and 
the  true  intent  of  all  the  said  copartners,  that  then  and  in  such 
case,  the  rest  of  the  said  copartners,  and  their  heirs  and  assigns, 
shall  and  will  recompense  and  satisfy,  at  their  equal  costs  and 
charges,  unto  the  party  so  evicted,  so  much  as  *the  value  of  the 
land  so  evicted,  shall  amount  unto  ;  and  that  all  the  woods  and 
*  underwoods  now  standing,  being  and  growing  upon  the  premises, 
or  any  part  thereof  shall  be  severed  and  equally  divided  amongst 

the   said  copartners,   before next  coming  after  the  date 

hereof ;  and  that  it  shall  be  lawful  to  and  for  the  said  copartners, 
their  heirs  and  assigns,  to  have  free  ingress,  egress  and  regress  in, 
from  and  to  all  the  lands  before  mentioned  to  be  divided  and  sever- 
ed, and  every  or  any  part  or  parcel  thereof  where  any  of  the  woods 
do  grow  and  through  which  they  must  be  carried  therefrom,  and 

*Qu,  of  the  words  in  iialic.    For  if  either  of  them  is  eyicted,  and  compenM- 
tion  is  made  for  his  whole  loss,  he  viU  haye  more  than  his  share. 


PARTITIONS.  421 

to  fell,  cut  down,  and  cany  away,  so  much  thereof  as  shall  be 
severally  allotted  onto  any  of  them.    In  witness,  &c. 


A.  ^^  Partition  between  tenantB  in  common  in  fee.  MSS. 

An  indenture  of  two  parts,  made  and  executed  by  and  between 

A.  B.  &c.  of  the  one  part,  and  C.  D.  Sc^c.  of  the  other  part,  this 
■■        day  of  —  A.  D. . 

Whereas  the  said  A<  B.  and  G.  D.  are  seised  of,  and  hold  as 
tenants  in  common,  a  tract  or  parcel  of  land  situate,  &c.  and  the 
4said  A.  B.  and  C.  D.  have  mutually  agreed  to  make  partition  of 
the  said  land,  and  hold  their  respective  moieties  in  severalty : — 

Now  it  is  hereby  witnessed,  that  the  said  A.  B.  and  C.  D.  do, 
by  these  presents,  make  a  full,  perfect,  and  absolute  partition  of 
the  aforesaid  parcel  of  land  and  buildings  thereon,  between  them 
the  said  A.  B.  and  C.  D.  in  two  parts,  to  be  divided  in  manner 
and  form  following,  viz  :  That  the  said  A.  B.  his  heirs  and  assigns, 
shall  have  and  enjoy,  to  the  only  us6  of  him,  the  said  A.  B.  his 
heirs  and  assigns  forever,  the  moiety  as  follows,  &c ;  (here  de* 
scribe  the  portion  of  A.  B,)  as  and  for  his  full  moiety,  part  and 
portion  of  the  said  parcel  of  land,  he  having  paid  the  said  C*  D. 

the  sum  of for  equality  of  partition :    And  that  the  said  C. 

D.  his  heirs  and  assigns,  shall  have,  6lc.  {here  describe  the  por^ 

Hon  of  C.  D,  Sfc)  and  also  the  siun  of ^  paid  by  the  said  A.  B. 

to  C.  D.  for  equality  of  partition,  as  and  for  his  full  moiety,  part, 
and  portion  of  the  said  parcel  of  land.  And  the  said  C.  D.  in 
consideration  of  the  premises  and  of  one  dollar  paid  him,  and  of 
the  said  sum  of  .^—  for  equality  of  partition,  paid  him  by  said  A. 

B.  doth  hereby  give,  grant,  release  and  confirm  to  him,  the  said  A. 
B.  his  heirs  and  assigns,  the  aforesaid  moiety,  &c.  and  all  the  in- 
terest, right  and  title  of  him,  the  said  C.  D.  in  the  said  moiety,. 
&c.  To  have  and  to  hold  the  same  to  the  said  A.  B.  his  heir» 
and  assigns,  to  h^  and  their  use  forever.  And  the  said  A.  B.  in 
consideration  of  the  premises,  and  of  one  dollar  paid  him  by  the 
said  C.  D.  doth  hereby  give,  grant,  &c.  {as  before^  mutatis  mu-' 
tandia, )  And  the  said  C.  D.  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  doth  covenant  with  the  said  A.  B.  his- 
heirs  and  assigns,  that  he  and  they,  shall  and  may  forever  hereaf- 
ter, have,  hold  and  enjoy  the  aforesaid  moiety,  &c.  free  and  dis- 

64 
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charged  of  all  right,  title  and  interest,  of  him  the  said  C.  D. 
therein  or  thereto,  and  of  all  incumbrances  upon  the  same,  done 
or  suffered  by  him.  {Add  the  like  covenant  from  A.  B.)  In 
witness,  &c. 


PETITIONS. 


f  1.  —  The  petition  of  a  feme  covert  to  sell  real  eetate,  to  which 
she  is  entitled  in  her  own  right,  in  her  husband's  absence,(l} 

To  the  Hon.  the  Justices  of  the  Supreme  Judicial  Court  now 
holden  at  — — ,  within  and  for  the  county  of  D.  on  - — ^. 

The  petition  of  M.  N.  the  wife  of  R.  S.  of  W.  mariner,  humbly 

shows ;  that  your  petitioner  on was  lawfully  married  to  the 

said  R.  S. ;  that  the  said  R.  S.  on left  this  Commonwealth, 

and  hath  ever  since  absented  himself,  and  abandoned  your  peti- 
tioner,  without  making  sufficient  provision  for  her  support  or  main* 
tenance ;  that  your  petitioner  not  being  able  to  dispose  of  any 
estate  of  her  own  is  thereby  reduced  to  great  distress  ;  that  your 
petitioner  is  seised  and  possessed  in  her  own  right  of  a  certain  par- 
cel of  land,  situate,  &c. ;  abutting,  6cc, ;  your  petitioner  therefore 
prays  your  honors  to  empower  and  enable  her  during  the  absence 
of  her  husband  from  this  Commonwealth,  by  deed,  in  her  own 

(1)  In  those  States  id  which JinM  still  exist,  the  ynfid  may  pass  her  real  estate 
by  fine,  and  this  and  common  recovery,  are  the  only  ways  by  tlie  common  law,  in 
which  she  can  convey  her  real  estate.  As  a  general  rtder  tne  husband  must  be  a 
party  to  the  conveyance,  but  if  she  levv  a  fine  as  a  feme  sole,  without  h^  husband, 
it  wUl  be  good  as  against  her  and  her  heirs,  thoiign  the  husband  may  avoid  it  dur^ 
ing  coverture.  Shep.  Touchstone,  by  Preston,  p.  7 ;  Prest.  on  Abet,  of  title,  voL 
1,  p.  836.  The  wife  may  convey  as  attorney,  and  she  may  execute  a  power  sim- 
ply collateral  and  in  some  eases  coupled  \nih  an  interest  without  her  husband* 
Sugden  on  Powers,  p.  148 ;  Co.  Litt.  62,  a,  112,  a.  She  may  also  transfer  a  truti 
mtate  by  lease  and  release.    Barnaby  v.  Orifim,  8  Yes.  266. 

In  order  to  provide  for  the  wife,  where  she  has  been  abandoned  or  deserted  by  her 
husband,  he  not  having  made  provision  for  her  maintenance,  ^e  Rev.  St  of  Mass. 
give  power  to  the  Supreme  Judicial  Court,  to  authorize  hex  to  sell  her  real  estate, 
and  also  all  the  personal  estate  which  has  not  been  disposed  of  by  him.  Kcv.  St. 
of  Haas.  o.  77^  1.  So  also  where  her  husband  is  under  confinement  in  the  State's 
Prison.  §  12.  The  same  is  the  case  in  Vermont.  Rev.  St.  c.  64,  {  1 ;  and  in  Maine 
Rev.  St.  c.  87,  §  22,  and  in  most  of  the  other  States.  All  of  the  forms  under  Title 
**PetiHons"  are  framed  in  piirsuance  of  the  statutes  of  Massachusetts^  but  wiU 
answer  in  most  of  the  other  States  where  sunilar  statutes  exist. 
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name,  to  sell  and  convey  the  said  real  estate,  according  to  the  stat- 
ute in  such  case  made  and  provided :  and  as  in  duty  bound  will 
ever  pray.  M.  N. 

2.  —  A  petition  by  an  administrator  for  the  sale  of  real  estate, 

MSS. 

To  the  Hon.  the  Justices  of  the  Circuit  Court  of  Common 

Pleas  for  the circuit,  begun  and  holden  at ,  within  and 

for  the  county  of ,  on  the day  of ,  respectfully 

represents  M.  N.  of ,  in  the  county  of ,  administrator 

with  the  will  annexed,  of  the  goods  and  estate  which  were  of 

O.  P.  late  of ,  Esquire,  deceased,  testate,  that  the  debts  due 

from  the  estate  of  said  testate,  exceed  the  value  of  all  his  personal 

estate,  by  the  sum  of ,  as  appears  by  the  certificate  of  the 

Register  of  Probate  hereto  annexed.  Wherefore  he  prays  your 
Honors  to  license  and  empower  him  to  sell  so  much  of  the  real 
estate  of  said  testate,  as  shall  amount  to  that  sum,  with  inciden- 
tal charges ;  and  as  in  duty  bound  will  ever  pray.  M.  N. 

Note.  —  See  the  notes  to  deeds  given  by  administrators^  S^c, 

3.  —  A  petition  by  administrator  for  the  sale  of  the  whole  of  real 

estate^  where  a  partial  sale  cannot  be  made  without  injury. 

To  the  Hon.  Soc.  A.  B.  &c.  &>c.  that  the  value  of  the  whole 
real  estate  of  said  intestate  is,  &c. ;  that  the  value  of  the  personal 
estate  of  said  intestate  is,  &c. ;  that  his  just  debts  amount  to  the 

sum  of ;  that  it  is  necessary  to  sell  some  part  of  the  real 

estate  of  the  said  intestate  for  the  payment  of  his  just  debts ; 

that  the  said  real  estate  of  said  intestate  consists  of ,  and 

that  by  a  partial  sale  thereof,  the  residue  would  be  greatly  in- 
jured. Wherefore  your  petitioner  prays  this  honorable  court  to 
authorize  and  empower  him,  to  sell  and  convey  the  whole  of  the 
real  estate  which  belonged  to  the  said  intestate,  and  to  make  and 
execute  good  and  sufficient  deed  or  deeds  of  conveyance  thereof, 
according  to  the  statute  in  such  case  made  and  provided :  and  as 
in  duty,  d&c. 

NOTE. 

The  above  petition  should  be  accompanied  with  a  certificate  from 
the  Judge  of  Probate,  certifying  the  value  of  the  real  estate,  and  the! 
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value  of  the  personal  estate  of  such  deceased  persoo,  and  tiie  amount 

of  his  just  debts,  and  also  bis  opinion  that  such  sale  is  necessary. 

*4.  —  A  petition  by  guardian  for  the  sale  of  real  estate. 

To  the  Hon.  &c.  E.  F.  of ,  gentleman,  respectfully  repre- 
sents, that  he  is  guardian  of  G.  H.  a  minor  under  the  age  of 

twenty-one  years,  son  of  G.  H.  Esq.  late  of ,  deceased: 

That  the  said  G.  H,  is  seized  in  fee  simple,  in  common  with  N. 
0.  of  one  undivided  moiety  or  half  paht  of  a  house  and  parcel  of 
land,  situate,  &c. ;  that  the  said  house  is  out  of  repair,  and  the  said 
N.  O.  is  about  to  sell  his  interest  in  the  said  house  and  land  ;  that 
it  would  be  for  the  benefit  of  the  said  minor  that  his  interest  in  the 
said  house  and  land  should  be  sold,  and  the  proceeds  thereof  put 
out  and  secured  to  him  on  interest :  Your  petitioner  therefore 
prays  your  honors  to  authorize  and  empower  some  suitable  person, 
to  sell  and  convey  the  aforesaid  real  estate  belonging  to  the  said 
minor,  to  execute  good  and  sufficient  deed  or  deeds  of  conveyance 
thereof,  and  put  out  the  proceeds  thereof  on  interest  for  the  use  of 
the  said  minor,  according  to  the  statute,  &rC.     And  as,  &c. 

NOTES. 

Where  a  guardian,  &c,  petitions  the  Supreme  Judicial  Gonrt  or 
Court  of  Common  Pleas,  for  license  to  sell  the  real  estate  of  his 
ward,  &c.  for  the  payment  of  debts,  the  certificate  of  the  Judge  of 
Probate  is  necessary.  Rev.  Stat,  of  Mass.  c.  72,  §  6.  See  3  Mass. 
IL397. 

A  guardian  of  a  person  non  compos  mentis,  (and  for  the  like  reason, 
all  other  guardians)  may,  during  the  life  of  his  ward,  on  being  duly 
licensed  therefor,  lawfully  sell  in  fee  simple  his  estate  tail,  for  the 
payment  of  his  debts,  and  the  estate  tail  will  be  by  sach  sale  extin- 
guished, and  the  remainders  legally  barred.  WiUiams  4"  a2.  v.  mch' 
bom  4*  al.  4  Mass.  R.  189. 


6.  —  A  petition  by  guardian  of  spefidtkrift  for  license  to  sell  real 
estate^  pursuant  to  statutes  1783,  c.  38,  and  1806,  e.  102.  f 

To  the  Hon.  the  Justices  of  the  Supreme  Judicial  Court,  &c. 
Humbly  shows  E.  P.  of in  the  said  county,  Esquire :  That 

he  is  guardian  of  G.  H.  of ,  a  person  who  spends  and  wastes 

. -~~" —  "'  ■■  ■  ■ — — ^— — 

*  Thifl  form  with  slight  alteratioxiB  will  answer  for  the  guardian  of  a  person 
non  compoa  m&ntis^  Sfc, 

t  Before  the  statute  Feb.  27,  1807,  the  court  had  no  authority  to  license  ihe 
tale  of  the  real  estates  of  spendthrifts  by  their  guardians.  Petition  of  Tucker 
kaL2  Mam.  &.  157.    See  Rer.  Stat,  of  Mass.  c.  72. 
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his  estate  by  ezeesrire  drinking  and  idleness ;  that  the  personal 
estate  ot  said  G.  H.  is  insufficient  to  pay  his  just  debts,  and  pro- 
vide for  the  support  and  maintenance  of  his  family :  that  the  jost 
debts  of  the  said  O.  H.  amount  to  the  sum  of— more  than 
his  personal  estate,  as  appears  by  the  certificate  of  the  Hon.  T. 
T.  Esq.  the  Judge  of  Probate  of  the  said  county,  which  is  here- 
unto annexed. 

And  your  petitioner  further  shows,  that  the  orerseers  of  the 
poor  of  the  said  town  of ,  have  given  their  consent  and  ap- 
probation to  a  sale  of  such  a  proportion  of  the  real  estate  of  the 
said  G.  H.  as  shall  be  sufficient  to  dischai^e  the  debts  aforesaid, 
as  appears  by  their  certificate  hereunto  annexed. 

Your  petitioner  therefore  prays  that  he  may  be  empowered 
and  licensed  to  sell  so  much  of  the  real  estate  of  the  said  G. 
H.  as  shall  be  necessary  to  pay  the  debts  aforesaid,  together 
with  incidental  charges :  and  as,  6oc. 

Certificate  of  the  overseers  of  the  poor,  accomfanying  the  peti- 

tion. 

To  the  Hon.  &c. 

We  the  subscribers,  overseers  of  the  poor  of  the  town  of  S.  in 

the  county  of ,  hereby  certify  our  consent  and  approbation 

to  the  sale  of  such  proportion  of  the  real  estate  of  G.  H.  named 
in  the  petition  to  which  this  certificate  is  annexed,  and  who  has 

his  legal  residence  in  the  said  town  of ,  as  shall  be  sufficient 

to  discharge  the  debts  therein  mentioned. 

Witness  our  hands,  this day  of ,  A.  D.  . 

Overseers,  &c. 


6.  —  A  petition  for  partition. 

To  the  Hon.  &c.    The  petition  of  S.  P.  of in  the  county 

of ,  Esq.  shows,  that  your  petitioner  is  interested  in,  and 

holds  in  common  and  undivided  with  E.,  F.  and  G.  &c,  (or,  <<  with 
persons  to  your  petitioner  unknown,"  if  the  case  is  so^  but  not 
otherwise,,)  seven  undivided  thirty  second  parts  of  a  parcel  of  land 
situate  in ,  containing  about  three  quarters  of  an  acre,  abut- 
ting, &c.  and  of  a  dwellinghouse  and  other  buildings  thereon,  and 
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that  he  is  desirous  of  holding  his  said  share  of  said  land  and  house 
and  buildings,  in  severalty.  Wherefore  he  prays  your  honors,  to 
cause  partition  thereof  to  be  made,  and  his  aforesaid  share  of  the 
same  to  be  divided  and  set  off  from  the  rest,  &c. 

(  Where  it  is  held  in  common  with  minors.) 
in  common  with  E.  F.,  G.  H.  and  I.  E.  minors,  imder 


the  age  of  twenty-one  years,  children ,and  heirs  of  L.  M.  late  of 

,  deceased,  the  whole  of  said  land  measuring ^  and  that 

your  petitioner  is  desirous  of  holding  his  purparty  of  the  same 
lands  in  severalty  ;  he  therefore  prays,  that  after  due  notice  giv- 
en and  other  legal  proceedings  had,  partition  of  the  said  land 
may  be  made,  and  bis  purparty  set  off  to  him  in  severalty  accord- 
ing to  law  ;  and  as  in  duty  bound,  &c. 

NOTE. 

If  partition  is  desired  of  lands  lying  in  different  counties,  there  should 
be  several  petitions,  otherwise  the  court  will  not  proceed  upon  tbem. 
4  Mass.  R.  122. 
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Given  on  the  delivery  oj  deeds,  ^c. 

I  hereby  acknowledge  that  the  several  deeds  and  writings 
(contained  in  the  schedule  hereunder  written)  were  this  day  de- 
livered to  me  by  R.  S.  of,  &c.  and  I  hereby  undertake  to  keep 
them  with  the  same  degree  of  care,  as  I  keep  my  own  deeds, 
writings  and  papers,  or  other  valuable  effects,  and  I  agree  to  re- 
store them  to  the  said  R.  S.  his  heirs  or  assigns,  on  his  or  their, 
&c.  (state  the  condition,)  or  say,  (when  thereunto  requested,) 
uninjured  and  undefaced,  inevitable  casualty  excepted.  Witness 
my  hand,  &c. 
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REDEMISE. 


1,  — A  redemise  after  a  demise^  for  the  purpose  of  securing  an 

annuity  out  of  real  estate. 

This  indenture,  &c.,  between  R.,  &c.  of  the  one  part,  and 
S.,  &c.,  of  the  other  part,  witnesseth,  that  for  and  in  considera- 
tion of  the  sum  of  — — ,  to  the  said  R.  in  hand  well  and  truly 
paid,  &c.,  the  receipt,  &c.,  he,  the  said  R.,  by,  &c.,  doth  grant, 
bargain,  sell  and  demise  unto  the  said  S.  all  that,  &c.,  and  the  re- 
version, &>c.,  and  all  the  estate,  &c.,  to  have  and  to  hold  unto  the 
said  S.,  for  and  during  the  term  of  ninety-nine  years  from  hence- 
forth next  ensuing,  and  fully  to  be  completed  and  ended ;  yielding 
and  paying  therefor,  yearly  and  every  year  during  jthe  said  term, 

the  rent  of  one  pepper  corn  only,  on in  every  year,  if  the 

same  be  lawfully  demanded.  {Add  covenants,  tfiat  ^^  grantor  is 
lawfully  seized,^^  ^c,  "  has  good  righty^  ^c,  ^^for  quiet  enjoy- 
ment,^^ Sfc,  "  the  demised  premises  are  free  from  incumbrances,^^ 
and  ^^  for  further  assurance.'*^) 

^  Provided  alwa3f8  nevertheless,  and  it  is  hereby  agreed  and 
declared,  by  and  between  the  said  parties,  &c.,  that  the  said,  &c. 
are  so  granted  and  demised  to  the  said  S.  his,  &c.,  upon  this 
agreement  and  to  the  intent,  that  by  an  indenture,  intended  to  be 
made  between  the  said  parties  to  these  presents,  and  designed  to 
bear  date  the  day  next  after  the  date  hereof,  the  said  S.  might 
and  should  lease  back  the  said,  &c.  to  the  said  R.  his  assigns,  for 
the  term  of  ninety-eight  years  and  eleven  months,  under  the  several 
rents  of,  &c.  and,  &c.  per  annum,  and  under  such  covenants, 
provisos,  conditions  and  agreements,  as  are  on  that  behalf  agreed 
on  between  them,  and  shall  be  expressed  and  contained  in  such 
indenture  of  redemise.    In  witness,  &c. 


%  -^  The  redemise. 

An  indenture,  &c.  between  S.  of of  the  one  part  and 

R.  of ,  of  the  other  part.    Whereas  in  and  by  one  indenture 

•  This  proriBO  is  Boxxietimes  omitted. 
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of  demise,  bearing  date  the  day  next  before  the  day  of  the  date  of 
these  presents,  he,  the  said  R.,  for  considerations  therein  expressed, 
did  grant,  &>c.,  unto  the  said  S.  his,  j&c,  all  that,  &c.)  to  have 
and  to  hold,  &c.,  yielding  and  paying,  d&c.  payable  as  therein  men-- 
tioned  ;  upon  this  agreement,  and  to  the  intent  nevertheless,  that 
he,  the  said  S.  should  lease  back  the  said  premises  to  the  said  R. 
for  the  term  of  ninety*eight  years  and  eleven  months,  under  the 
several  yearly  rents  of,  &c«,  and,  &c.,  and  under  such  covenants, 
conditions  and  agreements  as  are  hereinafter  expressed  and  con- 
tained, as  in  and  by  the  said  indeutare,  &c. :  Now  this  indenture 
witnesseth,  that,  in  pursuance,  and  performance  of  the  said  agree- 
ment in  the  said  indenture  contained,  and  for  and  in  consideration 
of  the  yearly  rents  and  covenants  hereinafter,  in  and  by  these  pres- 
ents, reserved  and  contained,  he,  the  said  S.,  by,  &c.,  doth,  &c., 
all  that  before  mentioned,  &c.,  with  their  rights,  &>c.,  to  have  and 
to  hold,  Soc,  unto  the  said  R.,  his  executors,  administrators,  and 
assigns,  for  the  term  of  ninety-eight  years  and  eleven  months,  from 
henceforth  next  ensuing,  and  fully  to  be  complete  and  ended ; 
yielding  and  paying  therefor  unto  the  said  S.  T.,  his  executors, 

&c.  at  or  in yearly  and  every  year,  during  so  many  years  of 

the  said  term  of  ninety-eight  years  and  eleven  months,  as  dame 

D.,  now  wife  of  T.  L.  of ,  shall  happen  to  live,  the  yearly 

rent  of ,  by  four  even  and  equal  portions,  viz.  on the 

sum  of ,  on the  sum  of,  &c.,  &c.,  without  making  any 

deduction,  defalcation  or  abatement  out  of  the  same,  for  or  by 
reason  of  any  taxes,  Soc.  And  also  yielding  and  paying  to  the 
said  S.  T.  his  executors,  &c.,  at  or  in,  Soc.  {A  similar  covenant 
for  a  diferent  sum.)  And  the  said  R.  for  himself,  his  heirs,  ex- 
ecutors, and  administrators,  [covenants  to  pay  the  rents.)  Provid- 
ed always,  &c.     {A  proviso  of  re-entry  for  non-payment.) 

{The grantee  of  the  annuity  agrees  te  surrender  after pa^ 

mentf  ^c.) 

And  the  said  S.  T.,  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  and  for  every  of  them,  doth  covenant,  promise, 
and  grant  to  and  with  the  said  R.,  his  heirs  and  assigns,  by  these 
jHiesents,  that  he,  the  said  S.  T.  his  executors,  administrators  or  as- 
signs,  after  the  several  deceases  of  the  said  dame  D.  and  T.  L., 
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and  payment  of  all  arrears  of  the  said  several  yearly  rents  of 


and ,  and  performance  of  the  covenants  and  agreements  here*- 

inabove  contained,  shall  and  will,  at  the  request,  costs  and  charges 
in  the  law  of  the  said  A.  his  heirs  or  assigns,  surrender  and  deliv* 
er  up  unto  the  said  A.  his  heirs  and  assigns,  all  his  right,  title  and 
interest  in  and  to  the  premises,  or  any  part  thereof,  by  virtue  of 
the  said  indentures  of  demise,  bearing  date  the  day  next  before  the 
date  of  these  presents,  clear  and  free  from  all  incumbrances  done 
by  the  said  B.  C.  his  executors,  administrators  and  assigns,  togeth- 
er with  the  said  indenture  of  demise.  And  lastly,  that  he,  the  said 
A.  (s/uUl  enjojf  until  default  of  payment,)  &c.     In  witness,  &c. 


^^MMWX<^«r>^vs*i^»^*»^^«i^^»<%^w%A^ii^<«irf«i^iii»>ii^v>^b»<»v^> 
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1.  — -4  general  release  from  one  to  (me.(l) 

Know  all  men  by  these  presents,  that  I,  A.  B.  of ,  gentle- 
man, for  and  in  consideration  of  the  sum  of  ,  to  me  paid  by 

B.  C.  of  ,  Esquire,  by  these  preaeata  do,  for  me,  my  hein, 

executors  and  administrators,  remise,  release  and  forever  discharge 
the  said  B.  C  his  heirs,  executors  and  administrators,  of  and  from 
all  actions,  debts,  contracts,  agreements  and  demands  whatsoever, 
in  law  and  in  equity,  which  against  the  said  B.  C.  I  ever  had, 
DOW  have,  or  which  I,  my  executors  or  administrators,  hereafter 
can,  shall  or  may  have,  for,  or  by  reason  of,-  any  matter,  cause  or 
thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of 
the  date  of  these  presents.     In  witness,  Slc 


2.  -<^  ^  mutual  general  release  may  be  made  by  indenture^  thus : — 

This  indenture,  made  between  A.  B.  of,  &>c.  and  G.  D.  of,  &c. 
witnesMth,  that  the  said  A.  B.  doth,  by  these  presents  remise,  re- 
lease and  forever  quitclaim,  unto  the  said  G.  D.  all  and  all  manner 
of  actions,  &c.  (as  before;)  and  this  indenture  farther  witnesseth, 
that  the  said  G.  D.  by  these  presents,  doth  remise,  release,  and 

-  r  ,  

(1)  A  release  will  be  held  to  embnuse  aU  demands,  that  come  within  its  terms, 
whether  particularly  contemplated  or  not.    Hyd$  t.  BMrnn^  17  Pick.  803,  307. 

65 
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forever  quitclaim,  unto  the  said  A.  B.  all  and  all  manner  of  actions 
{cts  before,)    In  witness  whereof,  &c. 


NOTES. 

1.  —  The  operation  of  particular  words. 

By  a  release  of  aU  actions^  all  real,  personal  and  mixed  actions  de* 
pending,  an(i  all  causes  of  suit  for  any  real  aod  personal  thing,  and 
scire  facias  to  have  execution  of  a  judgment,  and  detinue  for  charters, 
and  debitum  in  presenti  solvendum  in  fiUuro  are  discharged.  But  it 
does  not  discharge  or  har  the  taking  out  of  execution,  nor  will  it  bar  a 
suit  by  audita  querela  or  a  writ  of  error,  nor  a  covenant  before  breach, 
nor  a  title  of  dower,  nor  for  money  payable  at  a  future  day  under  an 
award,  nor  rent,  nor  an  annuity,  before  due,  nor  a  right  of  entry. 

By  a  release  of  all  debte^  an  execution  is  discharged.  Co.  Lit  76, 
291. 

By  a  release  of  all  duties^  all  actions,  judgments  and  executions  are 
discharged,  also  rent  in  arrear.    Co.  153. 

By  a  release  of  all  covenants^  all  covenants  then  made,  whether 
broken  or  not,  are  discharged.  10  Co.  52.  But  it  discharges  nothing  but 
covenants. 

By  a  release  of  all  promises^  a  man  may  bav  himself  of  a  future  or 
contingent  thing.     10  Co.  51.     See  Mete.  Yelverton,  156. 

By  a  release  of  all  suits^  all  executions  are  discharged,  but  not  by  a 
release  of  all  actions,    8  Co.  157. 

By  a  release  of  all  errors  and  torits  of  error^  all  errors,  and  all  writs 
of  error  before  brought  are  released.    2  Co*  16. 

By  a  release  of  aU  legacies^  a  legacy  payable  at  a  future  day  is  dis- 
charged. 

By  a  release  of  rent^  all  rents  whether  due  or  not,  are  released. 

But  a  release  of  <dl  actions  will  not  discharge  a  rent  before  due.  Co. 
Lit.  292. 

A  release  by  an  heir  apparent  of  all  the  right,  title  and  interest  which 
he  now  has  or  may  have  unto  the  estate  of  his  father,  whether  by  will  or 
heirship,  includes  all  future  rights  to  be  acquired.  Trull  v.  Eastnum^  3 
Met  R.  121. 

Where  general  words  in  a  release  are  restricted  by  a  recital ;  See  LM 
Baym.  664.    See  9  Mass.  R.  235. 

Where  general  subsequent  words  are  restricted  by  foregoing  special 
words.     LM  Raym.  235. 

If  a  release  of  all  demands  will  discharge  a  bond  before  breach  of 
the  condition ;  Qu.  LM  Raym.  522. 

A  release  to  one  joint  and  several  obligor,  is  a  release  to  both.  17 
Mass.  R.  581.  Otherwise,  covenant  not  to  sue  one  of  two  or  more 
obligors. 

So  a  release  of  one  of  several  joint  debtors  or  joint  and  several  debt- 
ors, is  a  release  of  all.  American  Bank  v.  Doolittlej  14  Pick.  123  ; 
AveriU  v.  Lyman^  18  Pick.  346.  But  a  release  of  one  of  two  ]oint 
promisors,  will  not  discharge  the  other  from  liability^  unless  it  be  a  re- 
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lease  under  seal    Slutw  ▼.  Pratt^  22  Pick.  305 ;  Smith  ▼.  BariholomeWf 
1  Met.  276. 

2.  —  FF%it<  may  &e  released. 

Conditions  annexed  to  estates,  powers  of  revokation  of  uses,  war- 
ranties, covenants,  rents,  commons  and  other  profits  to  be  taken  out  of 
lands,  may  be  discharged  or  extinguished  by  a  release  to  the  tenant  of  the 
land. 

So  possibilities,  although  not  grantable,  yet  may  be  released  to  him 
who  has  the  present  estate  of  the  land. 

So  a  covenant  to  do  a  future  act  may  be  released  before  it  be  broken, 
as  well  as  afler. 

But  a  remote  possibility,  altogether  uncertain,  cannot  be  released,  as  if 
the  son  of  a  disseisee  release  to  the  disseisor,  this  release  is  void  ;  but 
the  son  will  be  estopped  to  claim,  by  a  clause  of  warranty,  if  the  release 
contains  one.    See  10  Co.  47. 

A  power  coupled  with  an  interest  may  be  released ;  but  a  power  col- 
lateral cannot  be  released,  though  it  may  be  extinguished. 

A  release  of  all  demands^  does  not  discharge  a  covenant  before  breach, 

A  release  cannot  operate  to  extinguish  or  defeat  any  future  rights  or 
claims.  Fronds  v.  Boston  and  Roxbury  Mill  Corp,  4  Pick.  365,  368 ; 
Hastings  v.  Dickinson^  7  Mass.  R.  153  ;  Gibson  v.  Gibson^  15  Mass.  R. 
106.  And  a  release  w^here  neither  of  the  parties  to  it  have  any  posses* 
sionj  actual  or  legal,  in  the  land  released,  passes  nothing.  Porter  v. 
Perkins^  5  Mass.  R.  233 ;  Hamblet  v.  Francis^  4  Mass.  R.  75,  78 ; 
Warren  v.  Childs,  1 1  Mass.  R.  222 ;  Mayo  v.  Libby^  12  Mass.  R.  339, 
343. 

3.  —  What  will  avoid  a  release. 

In  equity,  either  suppressio  vert  or  suggesiio  falsi  will  set  aside  a  re- 
lease. Will.  240;  Vern.  20.  So  also  threats,  oppression,  mistake. 
Ch.  Cas.  47 ;  Vern.  32  ;  Will.  639. 


2.  — A  release  to  a  guardian. 

Enow  all  men,  &c.  that  A.  B.,  &c.,  son  and  heir  of  B.  B.  de- 
ceased, by  these  presents  doth  remise,  &c.  unto  C.  D.  of , 

his  guardian,  all  actions,  debts  and  demands  whatsoever,  which  he, 
the  said  A.  B.  ever  had,  now  hath,  or  which  he,  his  executors  or 
administrators,  at  any  time  hereafter,  may  have  against  the  said 
C.  D.  his  executors  or  administrators,  touching  and  concerning 
the  management  and  disposition  of  any  of  the  lands,  tenements 
and  hereditaments  of  the  said  A.  B.  situate,  &;c.  or  any  part  thereof, 
or  by  reason  of  any  moneys,  rents  or  profits,  by  him  received  out 
of  the  same,  or  any  payments  made  thereout,  during  the  min<Nrity 
of  the  said  A.  B.  or  by  reason  of  any  matter  or  thing  whatsoever 
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relating  thereto,  from  the  Deginning  of  the  world  to  the  day  dT 
the  date  hereof.     In  witness,  &c. 


3.  — A  release  from  creditors  to  a  ikbtor  under  a  composition. 

To  all,  &c.  we  who  have  hereunto  set  our  hands  and  seals, 

creditors  of  A.  B.  of ,  send  greeting.     Whereas  the  said  A. 

B.  is  indebted  to  us,  his  said  creditors,  in  several  sums  of  money, 
which  he  is  not  able  fully  to  satisfy  and  discharge  ;  we  therefore 

have  agreed,  and  do  hereby  agree,  to  accept  of  the  sum  of , 

in  full  payment  and  satisfaction  of  all  the  debts,  owing  to  us  re* 
spectively  at  the  date  hereof,  by  and  from  the  said  A.  B.,  which 
is  paid  by  or  for  the  said  A.  B.  to  C*  and  E.  or  one  of  them, 
creditors  also,  *and  assignees  by  virtue  of  a  commission  of  banh 
ruptcy  awarded  against  the  said  A,  J5.,  for  the  use  of,  and  to 
the  intent  that  the  same  may  be  shared  and  divided  amongst  us, 
his  said  creditors  seeking  relief  under  the  said  commission^  in 
proportion,  and  according  to  the  debts  to  us  severally  due  and 
owing :  Now  therefore  know  ye,  that  for  the  (^nsideration  afore- 
said, each  of  us,  the  said  creditors  who  have  hereunto  set  our 
hands  and  seals,  for  him  and  herself,  his  and  her  heirs,  executors, 
and  copartners,  doth  by  these  presents  remise,  release  and  forever 
discharge  the  said  A.  B.  his  heirs,  executors  and  administrators, 
of  and  from  our  said  several  debts,  and  all  actions,  &c.  which 
against  the  said  A.  B.,  each  and  every  of  us,  the  said  creditors, 
now  hath,  or  which  each  and  every  of  our  heirs,  executors  or 
administrators,  respectively,  hereafter  may  have  by  reason  of  the 
said  several  debts  to  us  severally  due  and  owing,  or  by  reason  of 
any  other  matter  or  thing  whatsoever  from  the  beginning  of  the 
world«  &c.    In  witness,  &c. 


4  —  A  release  of  all  legacies. 

Enow  all  men  by  these  presents,  that  I,  E.  F.  of ,  wid- 
ow, by  these  presents  do  for  me,  &c.  unto  I.  B.  of ,  gentle- 
man, executor  of  the  last  will  and  testament  of  R.  F.  late  of 
,  deceased,  and  to  the  heirs,  executors  and  administrators  of 
the  said  I.  B.  all  legacies,  gifts  and  bequests  whatsoever,  be- 

*  The  words  in  itaUc  may  be  omitted  according  to  circumstances. 
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qu^thed  and  giv6Q  unto  me,  the  said  Er  F.  in  and  by  the  last; 
viU  and  testament  of  R.  F.  &c.  deceased,  and  all  and  all  manner 
of  actions  and  suits,  sums  of  money,  debts,  accounts,  and  de* 
mands,  whatsoeTer,  which  I,  the  said  E.  F.  now  have,  or  that  I, 
my  executors  or  administrators,  can  or  may,  at  any  time  or  times 
hereafter,  have,  or  demand^  against  the  said  I.  B.  his  executors, 
administrators  or  assigns,  for  or  by  reason  of  any  matter  or  thing 
whatsoever,  from  the  beginning  of  the  world  until  the  day  of 
the  date  hereof.    In  witness,  &c. 

6.  —  A  release  of  a  hond^  it  being  lost. 

To  all,  &c.  A.  B.  &c.  sendeth  greeting.  Whereas  R.  L.  by 
his  bond  or  obligation,  bearing  date,  d&c.  (recite  the  bond,)  as  by 
the  said  bond  or  obligation  and  the  condition  thereof  may  appear : 

And  whereas  the  sum  of ,  mentioned  in  the  said  bond,  with 

all  the  interest  for  the  same,  is  paid  and  satisfied  unto  me,  the  said 
A.  B.  in  full  discharge  for  the  said  bond  or  obligation :  And 
whereas  the  said  bond  or  obligation  is  lost,  or  at  present  mislaid, 
so  that  it  cannot  be  found  to  be  delivered  up  to  the  said  R.  L.  to 
be  canceled :  Now  know  ye,  that  I,  the  said  A.  B.  for  the  consid- 
eration aforesaid,  by  these  presents  do,  for  me,  my  executors  and 
administrators,  remise,  &c.  unto  the  said  R.  L.  his  heirs,  executors 
and  administrators,  as  well  the  said  recited  bond  or  obkgation,  as 
all  such  sums  of  money  as  therein  are  mentioned  to  be  due  and 
payable  unto  me,  the  said  A.  R  my  executors,  administrators  or 
assigns  ;  and  also  all  actions,  causes  of  action,  accounts  and  de- 
mands whatsoever,  which  I,  the  said  A.  R  now  have,  or  that  I, 
my  executors,  administrators  or  assigns,  or  any  of  us,  can  or  may 
have  against  the  said  R.  L.  his  executors  or  administrators,  for  or 
by  reason  of  the  said  recited  bond  or  obligation,  or  any  other  mat- 
ter or  thing  whatsoever,  concerning  the  same,  from  Che  beginning 
of  the  world  to  the  day  of  the  date  hereof.     In  witness,  &c. 

(The  foUomng'  covenant  may  be  inserted  before  the  in  testimo* 

nium.) 

And  I,  the  said  A.  R  for  me,  my  executors,  4&c«  do  covenant, 
&c.  to  and  with  the  said  R.  L.,  his,  &c.  that  if  I,  the  said  A.  B. 
my  executors,  &c.  or  any  of  us,  at  any  time  hereafter,  do  find  or 
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f 
can  obtain  the  said  recited  bond  or  obligation,  then  I,  the  said  A. 

B.  my  executors,  &c.  or  some  of  us,  shall  and  will,  within  two 

months  next  after  the  said  obligation  shall  be  found  as  aforesaid, 

deliver,  or  cause  to  be  delivered,  the  said  bond  or  obligation,  unto 

the  said  R.  L.  his,  &c. 


6.  —  il  release  from  one  who  has  lost  his  articles  of  agreement. 

Know  all  men  by  these  presents,  that  I,  E.  W.  of  * ,  by 

these  presents  do,  for  me,  &c.  remise,  &c.  unto^.  O.  of , 

his  executors,  &c.  all  and  all  manner  of  actions,  suits  and  demands 
whatsoever,  which  against  the  said  J.  O.  I  now  have,  or  at  any 
time  hereafter  may  have,  by  reason  of  any  grant,  covenant  or 
thing  mentioned  or  contained  in  certain  articles  of  agreement,  in- 
dented, bearing  date ,  made  between  the  said  J.  O.  on  the 

one  part,  and  me,  the  said  E.  W.  on  the  other  part,  touching  or 
concerning  the  procuring  of  a  lease  of  a  field,  or  psurcel  of  ground, 
arable,  meadow  or  pasture,  called  the,  &c.  of  the  yearly  rent  of 

,  lying,  &c.  which  said  lease  I  do  hereby  acknowledge  is 

procured  and  passed  by  the  said  J.  O.  according  to  my  mind  and 
desire  ;  and  of  and  from  all  bonds,  bills  and  writings  obligatory, 
and  all  and  every  penalty,  sum  and  sums  of  money,  in  them  or 
any  of  them  mentioned  or  contained,  whereby  the  said  J.  0.  is, 
and  standfeth  bound  unto  me  for  the  performance  of  the  cove- 
nants, articles  and  agreements,  in  the  said  articles  mentioned  or 
contained,  I  do  acquit  and  discharge  the  said  J.  O.  his,  dtc.  for- 
ever, by  these  presents.     In  witness,  &c.  • 


7.  —  A  release  of  errors  concerning  a  judgment 

Enow  all  men  by  these  presents,  that  I,  J,  W.  of ,  for  di- 
vers good  cadses  and  considerations  me  hereunto  moving,  do  by 

these  presents,  for  me,  &c.  remise,  6cc,  unto  F.  L.  of 1  all  ^ 

and  all  manner  of  errors,  and  misprision  of  errors,  which  are,  or 
may  be  in  one  judgment  remaining  upon  record  in  the  court  of, 
Slc»  against  me,  the  said  J.  W.  at  the  suit  of  the  said  F.  L.  for 

■         dollars,  debt  or  damage,  and dollars,  costs  of  suit,  or 

thereabout,  or  in  any  c^  the  proceedings  of  the  said  judgment  or 
foit.    In  witnees,  &c. 
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8.  *-  ^  rdease  of  a  proviso'  or  condUion. 

Enow  all  men,  &c.  that  I,  A.  B.  of ,  for  divers  good  con*- 

siderations  me  hereunto  moving,  by  these  presents,  for  me,  my 

elcecat<m,  administrators,  and  assigns,  do,  &c.  unto  L.  M.  of , 

his  heirs,  executors,  administrators,  and  assigns,  as  well  one  proviso 
or  condition  and  all  and  every  the  sum  and  sums  of  money, 
specified  in  the  same  proviso  or  condition,  contained  or  compris- 
ed in  one  pair  of  indentures  of,  &c.  bearing  date,  &c.  made 
between  me,  the  said  A.  B.  of  the  one  part,  and  the  said  L.  M. 
of  the  other  part,  and  also  all  and  all  manner  of  actions  and 
causes  of  actions,  for  or  concerning  the  said  proviso  or  condi- 
tion.   In  witness,^  d&c.  ^ 


9.  —  il  relectse  of  a  covenant  mentioned  in  an  indenture  of  tease. 

To  all  persons,  &c.  L.  M.  &c.  sendeth  greeting.  Whereas  in 
and  by  an  indenture  of  lease,  bearing  date,  &c.  made  between  N. 
O.  &c.  of  the  one  part,  and  the  said  L.  M.  of  the  other  part,  there 
is  contained  a  covenant  in  these  words  following,  viz.  (recite 
the  covenant  verbatim,  as  therein  contained^)  whereunto  relation 
being  had,  it  doth  at  large  appear :  Now  know  ye,  that  I,  the  said 
L.  M.,  for  divens  good  causes  and  considerations,  me  hereunto 
moving,  by  these  presents,  for  me,  &c.  do,  &c.  unto  the  said  N.  O., 
his,  &c.  the  said  covenant  and  agreement,  before  recited,  and  ev- 
ery matter  and  thing  contained  ^in  the  same  covenant  and  agree- 
ment, and  all  the  benefit,  profit  and  advantage,  that  by  any  man- 
ner of  means,  may  or  might  arise,  for  or  by  reason  of  the  same 
covenant  or  agreement,  or  any  word,  matter  or  tliiug,  therein  con- 
tained, so  that  the  said  N.  O.  his  executors  and  assigns,  and  every 
of  them,  from  henceforth  forever,  shall  be  fully  acquitted,  releas- 
ed and  discharged  against  me,  the  said  N.  O.  my  executors,  and 
administrators,  and  every  of  us,  from  the  said  covenant  and  agree- 
ment before  recited,  and  from  every  thing  touching  the  same ;  (but 
this  present  release  shall  not  in  anywise  extend  to  any  other  cov- 
enant or  article  in  the  said  indenture  contained.)    In  witness,  &c. 


10.  —  A  general  release  of  errors. 
Know  all  men,  &c.  that  I,  R.  S.,  &e.  for  me,  my  heirs,  ice. 
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do  hereby  remise,  rekase  and  discharge,  &c,  unto  T.  U.  of  -^ 
all  and  all  manner  of  errors^  causes  of  error,  misprisions,  misen- 
tries,  and  erroneous  proceedings  whatsoever,  bad,  made,  commit- 
ted, omitted,  suffered  or  done,  in  all,  every,  or  any  writs,  pleas, 
processes,  judgments  or  executions  whatsoever,  had,  made,  com* 
mitted,  &;c.  by  the  said  T.  U.,  against  me,  the  said  R.  S.,  in  any 
court  or  courts  of  record,  in  this  Commonwealth,  &c.|  at  any 
time  from  the  beginning  of  the  world  until  the  day  of  the  date 
hereof.    In  witness,  &c. 


11.^^  A  release  in  extinguishment  of  a  power. 

To  all,  &c.  (make  theproger  recitals.)  Now  know  ye,  that  I, 
the  said  A.  B.,  pursuant  to  the  said  agreement,  and  for  divers 
good  causes  and  considerations  me  hereunto  moving,  by  these 
presents  do  fully  and  absolutely  release,  extinguish  and  dischai^ 
the  said  recited  power  for  raising  the  said  sum  of as  afore- 
said, and  all  the  lands,  &c.  therein  comprised,  or  subject  thereto, 
so  that  I,  the  said  A.  B.  shall  not  nor  will,  at  any  time  or  times 
hereafter,  raise  the  same,  or  any  part  thereof,  or  hereafter  charge 
the  said  lands,  &c.  with  the  payment  thereof,  or  any  part  there- 
of.    In  witness,  &c. 


12.— il  release  or  confirmation,  by  indorsement,  of  a  deed 
by  an  infant,  who  had  been  made  a  party  to  it  dttring  his 
minority  ;  made  on  his  coming  of  age. 

Whereas  the  within  named  E.  C.  did,  on  or  about  the day 

of —last  past,  attain  the  age  of  twenty-one  years,  and  whereas 
the  within  named  C.  F.  bath  this  day  paid  to  the  within  named 

J.  C,  and  E.  C,  or  one  of  them,  the  sum  of dollars,  within 

mentioned  to  have  been  retained  by  the  said  C.  F.,  out  of  the 

within  mentioned  sum  of dollars,  the  consideration  of  the 

within  recited  indenture  of  assignment,  bearing  even  date  with  the 
within  written  indenture  ;  and  also  the  sum  of dollars,  for  in- 
terest of  the  said  sum  of dollars,  from  the  day  of  the  date 

of  the  within  written  indenture,  which  receipts  they,  the  said  J.  C. 
and  E.  C.  do  hereby  respectively  acknowledge  ;  and  whereas  the 
said  E.  C.  in  pursuance  of  the  covenants  in  the  within  written 
indenture,  entered  into  by  the  said  J.  C.  on  the  part  of  the  said 
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IE.  C  to  be  performed,  and  also  in  consideration  of  the  said  sum 

of dollars  and  interest,  so  paid  to  the  said  J.  G.  and  E.  C. 

or  one  of  them,  as  aforesaid,  bath  daly  sealed  and  delivered  the 
said  within  recited  indenture  of  assignment,  bearing  even  date 
with  the  within  written  indenture,  and  hath  also  subscribed  his 
name  to  the  receipt  for  the  consideration  money,  hereon  indorsed, 
and  hath  agreed  to  ratify  and  confirm  the  same  indenture  in  man*- 
ner  hereinafter  mentioned :  And  the  said  C.  F.  in  consideration  of 
the  said  E.  C.  having  executed  the  said  assignment  within  recited, 
and  of  his  ratifying  and  confirming  the  same,  hath  agreed  to  re- 
lease the  said  J.  C.  of  and  from  the  covenants  so  entered  into  by 
him  as  aforesaid,  in  manner  hereafter  expressed :  Now,  therefore, 
these  presents  witness,  that  in  consideration  of  the  said  agreement 
on  the  part  of  the  said  E.  C.  he,  the  said  E.  C.  by  these  presents 
doth  ratify  and  confirm,  the  said  within  recited  indenture  of  assign* 
ment,  so  executed  by  him,  the  said  E.  C.  as  aforesaid,  and  every 
article,  clause  and  thing  therein  contained.  And  the  said  C*  F. 
in  consideration  of  the  said  agreement  on  his  part  to  be  perform- 
ed, Jby  these  presents  doth  release  and  forever  discharge,  d&c.  the 
said  J.  C.  his  executors,  dtc.  of  and  from  the  within  mentioned 
covenant,  so  entered  into  by  him,  the  said  J.  C.  as  aforesaid,  and 
of  and  from  all  actions,  suits,  causes  of  action  and  suit,  and  de- 
mands whatsoever  in  respect  thereof,  or  for  compelling  perform- 
ance thereof,  or  otherwise  howsoever.    In  witness,  &c. 


13.*-^  release  from  a  lessor  to  a  lessee  (upon  his  surrender^ 
ing  his  lease)  from  the  covenants  therein. 

To  all,  6lc.  a.  &c.  sends  greeting :  Whereas  the  said  A.  by  his 
indenture  of  lease,  bearing  date,  dtc.  did  demise,  ^.  unto  B.  6cc. 

a  messuage,  &c.  in ,  at  a  pepper  com  rent,  for  a  certain 

term  of  years,  of  which  about years  are  yet  to  come  and 

undetermined,  in  which  said  lease  are  contained  covenants  for  re- 
pairing the  said  premises,  and  other  covenants,  on  the  part  of  the 
said  B.  to  be  performed :  And  whereas,  by  agreement  between 
the  said  A.  and  B.  the  said  B.  hath  delivered  up  the  said  recited 
lease,  and  surrendered  the  same,  and  all  his  interest  and  term  in 
and  to  the  said  house  and  premises :    Now,  therefore,  know  ye^ 
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that  the  said  A.  in  canaideratian  thereof^  doth  hereby,  for  himself, 
his  heirs,  executors  and  administratons,  remise,  release  and  forever 
discharge  the  said  B.  bis  executors  and  adminislratora,  of  and 
from  all  and  every  the  covenants  and  agreements,  in  the  said  re- 
cited lease  contained,  by  and  on  the  part  and  behalf  of  the  said 
B.  his,  &c*  to  be  done  and  perfonned,  and  from  all  actions,  raits, 
costs  and  charges,  payments,  damages,  claims  and  demands  'Wha^ 
Boever,  in  law  and  equity,  for  or  concerning  the  same  in  any  man- 
ner of  wise.    In  witness.  &e. 


14  —  il  release  of  dotoer  to  the  heir. 

Enow  all  men,  &c.  that  I,  A.  B.  &c.  relict  of  B.  B.  late,  &c. 
as  well  for  and  in  consideration  of,  &c.  to  me  paid,  at  or  before, 
&c.  by  my  son,  J.  B.  &c.  the  receipt  whereof  I  do  hereby  ac- 
knowledge, and  for  the  love  and  affection  which  I  have  to  my 
said  son,  by  these  presents  do,  &.c.  unto  the  said  J.  B.  his  heirs 
and  assigns  forever,  all  the  dower  and  thirds,  right  and  title  of 
dower  and  thirds,  and  all  other  right,  title,  interest,  property,  claim 
and  demand  whatsoever,  in  law  and  in  equity,  of  me,  the  said  A. 
B.  of,  in  and  to  (a  description  of  certain  parcel  of  land^  Sfc.  and 
how  it  descended  to  A.  B.  and  B.)  so  that  neither  I,  the  said  A. 
B.  my  heirs,  executors  or  administrators,  nor  any  other  person  or 
persons  for  me,  them,  or  any  of  them,  shall  have,  claim,  challenge 
or  demand,  or  pretend  to  have,  &c.  any  dower  or  thirds,  or  any 
other  right,  title,  claim  or  demand  of,  in  or  to  the  said  premises, 
but  thereof  and  therefrom,  shall  be  utterly  debarred  and  exclud- 
ed, forever,  by  these  presents.    In  witness,  &c. 


15.  *-*  A  release  of  dower  in  eonsid^-atian  of  an  annuity  given 

bff  will. 

To  M  persons,  {cc.  M.  N.  Ac.  widow,  relict  and  residuary  leg' 
atee  of  J.  N.  late  of  — — ,  Esq.  deceased,  sendeth  greeting :  — 

Whereas  the  said  J.  N.  in  and  by  his  last  will  and  testament, 
duly  signed,  sealed,  published  and  declared  in  my  presence  and 
with  my  approbation,  bearing  date  -— -^,  did  settle  and  secure  unto 
and  npon  me,  the  said  M.  N.  an  annuity  of  — «— ,  to  be  paid  unto 
me  half  yearly,  by  equal  payments,  in  lieu  and  full  satisfketion  of 
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the  dow^  or  thirds  at  ccMnmon  law,  which  I  might  otherwise  have^ 
claim  or  be  entitled  unto  out  of  all  and  every  the  lands,  tene- 
ments and  hereditaments  whatsoever,  of  my  said  late  husband, 
deceased,  or  of,  in,  to  ar  out  of  the  reversion  or  remainder,  rentSi 
issues,  and  profits  thereof:  Now  know  ye,  that  I,  the  said  M.  N. 
for  and  in  consideration  of  the  said  annuity  so  secured  to  me  as 
aforesaid,  and  in  pursuance  and  part  performance  of  the  said  last 
will  and  testament  of  my  said  late  husband,  do  hereby  declare  my- 
self  fully  satisfied  and  contented  therewith,  and  do  hereby  remise, 

release  and  forever  quitclaim  unto  T.  H.  of ,  and  T.  F.  of 

',  trustees,  appointed  in  and  by  the  said  last  will  and  testa- 
ment of  my  said  late  husband,  (in  their  actual  possession  and 
seizin  now  being)  their  executors,  &^.  all  and  all  manner  o£  dows- 
er, &c.  &»o. 


16. — A  release  of  a  trust* 

To  all,  &c.  A.  B.  &c.  sendeth  greeting.     Whereas,  by  inden- 
ture bearing  date ,  made  between,  &c.  (here  recite  the  deed) 

in  which  said  indenture  the  said  A.  B.  doth  hereby  declare,  that 
his  name  was  only  used  in  trust,  for  the  benefit  and  behoof  of 
C.  D.  of .  Now  know  ye,  that  I,  the  said  A.  B.  in  dis- 
charge of  the  trust  reposed  in  me,  at  the  request  of  the  said  C.  D. 
have  remised,  released  and  surrendered,  assigned  and  set  over, 
and  by  these  presents,  for  me,  my  executors  and  administrators,  do 
freely  and  absolutely  remise,  &c.  unto  the  said  C.  D.  his  execu- 
tors, d&c.  all  the  estate,  right,  title,  interest,  use,  benefit,  privilege, 
and  demand  whatsover,  which  I,  the  said  A.  B.  have,  or  may 
have  or  claim,  of  or  to  the  said  premises,  or  of  and  in  any  sum  of 
money,  or  other  matter  or  thing  whatsoever,  in  the  said  indenture 
contained,  mentioned  and  expressed,  so  that  neither  I,  the  said  A. 
B.  my  executors  or  administrators,  or  any  of  us,  at  any  time  here- 
after, shall  or  will  ask,  claim,  challenge,  or  demand  any  interest, 
&c.  or  other  thing,  in  any  manner  whatsoever,  by  reason  or  means 
of  the  said  indenture,  or  any  covenant  therein  contained,  but 
thereof  and  therefrom,  and  from  all  actions,  suits  and  demands, 
which  I,  my  execntorS)  administrators  or  assigns,  may  have  con- 
cttning  tte  same,  shall  be  utterly  excluded  and  forever  debarredi 
by  these  presents.    In  witness,  d&c 
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17. — A  discharge  of  an  apprentice  from  his  indeniureg. 

To  all,  6cc.  A.  B.  6cc.  sends  greeting.      Whereas  C.  D.  son  of 

E.  F.  of y  did  by  his  indentures  of  apprenticeship,  bearing 

date  y  put  himself  apprentice  unto  the  said  A.  B.  for  the 

term  of from  the  date  hereof,  as  by  the  said  indentures  may 

appear ;  and  whereas  the  said  A.  B.  at  the  request  of  the  said  R 

F.  and  the  said  C.  D.,  hath  discharged  the  said  G.  D.  from  his 
service,  and  the  said  indentures  are  delivered  up  to  be  canceled : 
Now  therefore  know  ye,  that  the  said  A.  B.  hath  remised,  released, 
and  forever  discharged,  and  by  these  presents  doth  for  himself,  bis 
heirs,  &c.  remise,  &c.  the  said  E.  F.  of  and  from  the  said  indent- 
ures of  apprenticeship,  and  all  service,  and  other  matters  and 
things  therein  contained,  on  their  or  either  of  their  parts  to  be 
performed,  and  of  and  from  all  actions  and  causes  of  action,  suits, 
specialties,  covenants,  contracts,  agreements,  claims  and  demands 
whatsoever,  for  or  concerning  the  said  indentures  of  apprentice- 
ship, or  by  reason  of  any  other  matter  or  thing  whatsoever,  from 
the  beginning  of  the  world  to  the  day  of  the  date  hereof.  la 
witness,  &c. 


18.  —  A  discharge  from  an  apprentice  and  his  father,  given  to 

the  mobster. 

Whereas,  &c.  {Recitals.)  Now,  therefore,  know  ye,  that  the 
said  E.  F.  {the  father)  and  the  said  C.  (the  apprentice,)  have, 
and  each  of  them  hath,  remised,  &c.  the  said  G.  (the  master)  of 
and  from,  &c.  (as  in  the  next  preceding,  mutatis  mutandis)  on 
his  part  to  be  performed,  for  or  concerning  the  said  indentures  of 
apprenticeship,^  or  any  covenant  or  thing  therein  contained,  on  the 
part  of  the  said  G.  to  be  performed,  for  or  concerning  the  residue 
of  the  money  given  and  paid  in  consideration  of  the  said  C.  being 
taken  as  apprentice  as  aforesaid,  or  for,  upon,  or  by  reason  of  any 
other  matter,  &c.     In  witness,  &c. 


19.  —  A  release  of  rights  to  lands. 

Know  all  men,  &c.  that  I,  A.  D.  of ,  in  consideration  of 

to  me  paid  by  W.  B.,  the  receipt,  &c.,  by  these  presents 
do,  d^c,  unto  the  said  W.  B.  and  his  heirs,  all  the  right,  title, 
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and  iDteresty  which  I,  the  said  A.  D.  have,  in,  to  or  out  of,  all  and 
singular  the  lands,  &c.  so  that  neither  I,  the  said  A.  D.,  my  heirs 
or  assigns,  or  any  other  person  or  persons  in  trust  for  me  or  them, 
or  in  my  or  their  name  or  names,  or  in  the  name,  right  or  stead 
of  any  of  them,  shall  or  will,  by  any  ways  or  means  whatsoever, 
hereafter  have,  claim,  challenge  or  demand^  any  right,  title,  or  in- 
terest, in  or  to  the  same,  &c.,  or  any  of  them,  or  any  part  thereof, 
but  that  I,  the  said  A.  D.,  my  heirs  and  assigns,  and  every  of  them, 
from  all  right,  title  and  interest,  in  or  to  the  said,  d&c.  or  any  part 
thereof,  is,  and  shall  be,  by  these  presents  forever  excluded  and 
debarred.     In  witness,  d&c. 


20.  —  A  release  of  dower  where  the  husband  of  the  widow  joins 

in  the  deed.     MSS.(l) 

Know  all  men,  &c.,  that  P.  P.  of and  R.  his  wife,  in  her 

right,  in  consideration  of paid  them  by  !•  P.  of ,  the 

receipt  whereof  they  hereby  acknowledge,  by  these  presents  do, 
&c.  unto  the  said  J.  P  his  heirs  and  assigns  forever,  all  the  right 
which  the  said  R.  hath  to  dower  or  thirds,  of  and  in  two  fifth  parts 
of  the  mansion  house  and  barn  and  land,  under  and  adjoining  the 
same,  whereof  her  late  husband  P.  K.  late,  &c.  died  seized,  situ- 
ate, dtc,  which  she  claims  as  of  the  endowment  of  the  said  P.  E. 
deceased,  and  all  the  right,  title  and  interest,  which  the  said  F.  F. 
and  R.  have  in  and  to  the  same,  &c. :  To  have  and  to  hold  the 
same  to  the  said  J.  P.  and  his  heirs  and  assigns  forever ;  and  the 
said  F.  F.  and  R.  for  themselves,  their  heirs,  executors  and  admin- 
istrators, do  hereby  covenant  with  the  said  J.  P.  and  his  heirs  and 
assigns,  that  he  and  they  shall  henceforth  forever,  have  and  quietly 
enjoy  the  released  premises,  without  any  claim  or  demand  made 
by  them,  or  any  persons  claiming  the  same  or  any  part  thereof, 
from,  or  under  them  or  their  heirs.     In  witness,  &c. 

(1)  In  Massachusetti  the  husband  mvat  join  with  the  wife  in  her  lelease  of 
her  dower.  It  wa6  formerly  held  by  Parsons,  Ch.  Just.,  that  the  wifis  by  her 
separate  deed,  executed  subsequently  to  a  sale  by  her  husband,  and  m  eon^dtra* 
Hon  of  that  sale  may  release  her  right  of  dower.  Fowhr  t.  Shearer,  7  Mass,  R. 
14,  but  this  is  not  now  the  law.  Rev.  Btat.  of  Mass.  ch.  60,  §  7.  (See  PotoeU 
T.  UoneoH  ^  Brw^ld  Mtm,  Co.,  3  Mason's  R.  847  ;  HuU  y.  Savaget  4  ibid.  278  ; 
Jackson  on  Real  Actions,  p.  326.)  In  Maine  it  hos  been  held  that  a  wife,  in  con- 
sideration of  the  conreyance  by  her  husband  may  release  her  dower.  Rowe  T. 
Hamilton,  8  Greenl.  R.  63.    So  abo  in  New  Hampshhre.    2  N.  H.  R,  176.  405. 
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21. — A  rshiiBe  of  an  equUf  of  redemption. 

Know  all  men,  &c.,  that  I,  G.  N.,  &c.,  in  consideration  of  the 
'  sum  of to  me  paid  by  A.  A.,  &c.,  the  receipt,  &c.,  do  here- 
by grsint,  remise,  release,  and  forever  quitclaim  unto  the  said  A.  A. 
his  heirs  and  assigns,  all  my  right,  title,  interest  and  estate,  both 
,  in  law  and  in  equity,  in  and  to  a  certain  messuage,  situate,  &rC. 

To  have  and  to  hold  the  released  premises,  to  the  said  A.  A. 
his  heirs  and  assigns,  to  his  and  their  use  forever  ;  so  that  neither 
I,  the  said  G.  N.,  nor  any  person  claiming  by,  from  or  under  roe^ 
i^hall  have  any  claim  thereto,  but  shall  be  wholly  debarred  there- 
from.    In  witness,  &c. 

Note.  —  An  equity  of  redemption  may  be  conveyed  by  bargain  and 
sale.     Oden  v.  Sanborn^  2  Atk.  477. 


22.  —  A  release  of  mortgaged  premises  to  mortgagee,    MSS. 

Enow  all  men,  &c.,  that  I,  A.  B.,  4&c.,  in  consideration  of  the 

sum  of ,  to  me  in  hand  paid  by  L  S.,  d:;c.,  the  receipt^  &c., 

and  more  especially  in  consideration,  and  for  the  discharge  and  sat- 
irfactioD  of  the  debt,  both  jMrincipal  and  interest,  due  by  my  bond 
to  I.  S.,  father  to  the  said  I.  S.,  dated,  &c,  in  the  penal  sum  of 

'  ,  do  for  myself  and  my  heifs,  hereby  bargain,  sell,  release 
and  forever  quitclaim  and  confirm  to  the  said  I.  S.  the  son,  his 
heirs  and  assigns  forever,  all  and  singular  the  messuage,  d&c,  and 
the  privileges  and  appurtenances  thereof,  as  bargained  and  convey- 
ed in  mortgage  by  me,  to  the  said  I.  S.  the  father,  by  my  deed  of 

even  date  with  the  said  bond,  recorded,  d&c.  Book ,  Leaf 

— -— ,  and  all  my  right,  title  and  interest,  both  in  law  and  equity 
in  the  said  messuage,  d&c,  being  now  in  quiet  possession  of  the 
said  I.  S.  the  son.  To  have  and  to  hold  the  released  premises  to 
the  said  L  S,  the  son,  his  heirs  and  assigns  forever.  So  that,  &c. 
(as  before  in  No.  21.)    In  witness,  &c* 


f  23.  —  A  release  or  discharge  of  a  mortgage  to  be  entered  in 
the  margin  of  the  record  of  such  mortgage,^  I ) 

I,  A.  B.  acknowledge  to  have  received  full  payment  and  satis- 

(1)  This  di8oliai|(e  on  the  margin  of  the  record,  is  in  Tory  general  use  in  Hass^ 
being  provided  by  statute. 
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faction  of  the  mortgage  here  recorded,  and  do  heftbjr  cancel  and 
dischai^  the  same.    Witness  my  hand • 


^  24. ..  A  discharge  of  a  mortgage  and  a  quitdaim  of  the  estate 

mortgaged. 

To  all  persons,  &c.  A.  B.  of  —  sendeth  greeting. 

Whereas  C.  D.  of  ,  by  his  deed  bearing  date,  Sec.  in  con- 
sideration of  the  sum  of dollars  therein  mentioned  to  be  paid 

to  him,  by  me  the  said  A.  B.,  did  give,  &x.  (as  in  the  mortgage 
deed*)  To  have  and  to  hold  the  same  to  me,  the  said  A.  B.  &c« 
in  which  said  deed  there  is  a  proviso  contained,  that  if  the  said 
C.  D.  his,  &c.  should  pay  to  me,  the  said  A.  B.  my,  &c.  the  said 
8QIII  of  ■  ■■,  with  lawful  interest,  on  or  before  the  — -.-^  day  of 
,  then  the  said  deed,  as  also  a  certain  obligation  or  bond, 
bearing  even  date  with  the  said  deed  given  by  the  said  C.  D.  to 

me,  the  said  A.  B.  in  the  penal  sum  of dollars,  conditioned 

to  pay  the  said  sum  of (which  was  the  sum  first  mentioned 

in  the  said  deed)  and  interest  at  the  time  last  aforesaid,  should 
both  be  void,  as  in  and  by  the  said  deed  and  the  said  proviso, 
among  other  things  doth  more  at  large  appear :  Now,  know  ye, 
that  I,  the  said  A.  B.  in  consideration  of  the  sum  of  — —  to  me 
paid  by  the  said  G.  D.  (the  receipt  whereof  in  full  payment  and 
satisfaction  of  the  said  mortgage,  and  of  the  said  bond  or  obliga* 
tion,.  delivered  up  to  be  canceled,  I  do  hereby  acknowledge)  do 
by  these  presents,  remise,  &c.  unto  the  said  C.  D.  his,  &c.  the 
lands,  &c.  above  described,  and  all  the  right,  title  and  interest, 
both  in  law  and  in  equity,  which  I,  the  said  A.  B.  have  in  and 
to  the  same,  m  also  the  above  recited  obligation,  and  all  such 
sum  and  sums  of  money  as  therein  are  mentioned  to  be  due  and 
payable  unto  me,  the  said  A.  B.  my,  tfc. 

To  have  and  to  hold  the  same  unto  the  said  C.  D.  his  heirs  and 
assigns,  to  his  and  their  use  and  behoof  forever. 

In  witness,  Cic. 

NOTE. 

If  the  bond  has  not  been  delivered  to  be  canceled,  the  words  '^  deliv« 
ered  up  to  be  canceled,'^  in  the  above  form,  may  be  omittedt  and  a  oav* 
eoantf  that  it  shall  be  delivered,  should  be  inserted. 
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If  the  bond  has  been  delivered  to  be  canceled,  this  form  may  be 
abridged,  by  omitting  all  those  expressions  (printed  in  italics)  that  re- 
late to  the  bond  only. 


t23.  — A  release  of  a  mortgage  by  an  indorsement. 

Know  all  men,  that  I,  the  within  named  A.  B.  in  considera- 
tion of  the  sum  of paid  to  me,  in  full  satisfaction  of  the 

within  written  deed  of  mortgage,  by  the  within  named  G.  D.  the 
receipt,  &c.  do  hereby  remise,  &c.  unto  the  said  C.  D.  his  &c. 
the  lands,  &c,  within  mortgaged,  and  all  the  right,  title  and  in* 
terest  which  I,  the  said  A.  B.  have  in  and  to  the  same  ;  so  that 
neither  I,  the  said  A.  B.  my,  &c.  shall  or  will,  by  any  means 
whatsoever,  have  any  right,  interest  or  claim,  in  or  to  the  said 
lands,  &c.  but  each  and  every  of  us,  therefrom,  is  and  shall  be 
forever  excluded  and  debarred  by  these  presents*    In  witness,  &c. 


26  —  A  release  between  two  traders  on  settling  accounts. 

Whereas  sundry  accounts  current  and  otherwise,  and  divers 
dealings  in  trade  have  been  subsisting  for  a  long  time  past,  be- 
tween A.  B.  of,  &c.  trader,  and  C.  D.  of,  &c,  trader,  which  said 
accounts  and  dealings,  the  said  A.  B.  and  G.  D.  have  balanced 
and  adjusted,  whereby  it  appears  that  nothing  remains  due  from 
the  one  to  the  other ;  and  whereas  therefore,  to  prevent  any  fu- 
ture disputes,  concerning  the  said  accounts  and  dealings  and  to 
confirm  the  said  adjustment,  the  said  A.  B.  and  G.  D.  have  mu- 
tually agreed  to  give  reciprocal  releases  to  each  other.  Now, 
know  all  men  by  these  presents,  that  the  said  A.  B.  (for  the  con- 
siderations abovesaid,  and  to  prevent  all  future  disputes)  for  him- 
self, his  executors  and  administrators,  doth  remise,  release  and 
forever  quitclaim  unto  the  said  G.  D.  his,  &c.  all  claims  and  de- 
mands whatsoever,  both  at  law  and  in  equity,  which  against  the 
said  G.  D.  his,  &c.  the  said  A.  B.  now  hath,  on  account  of  their 
said  mutual  dealings,  or  by  reason  of  any  other  cause,  matter  or 
thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of 
the  date  of  these  presents.  In  witness,  &c«  (Let  C.  D.  execute 
a  similar  one^  mutatis  mutandis. ) 
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RETURNS,  —  EXECUTIONS. 

The  Statute  1783,  c.  57,  §  2,  enacts,  •*  that  when  any  person  shall  ob- 
tain judgment  in  any  court  within  this  Commonwealth,  for  any  sum  of 
money  or  other  specie,  and  the  person  or  persons  against  whom  the 
judgment  is,  does  not  satisfy  such  judgment  by  money  or  other  specie, 
and  the  creditor  can  find  no  personal  estate  to  his  acceptance  wherewith 
to  satisfy  his  execution,  and  shall  think  proper  to  levy  his  execution  upoa 
the  debtor's  real  estate  ;  then  the  officer  to  whom  the  executi(y  is  direct- 
ed and  delivered,  shall  cause  three  disinterested  and  discreet  men,  being 
freeholders  in  the  county,  one  to  be  chosen  by  the  creditor  or  creditors, 
one  by  the  debtor  or  debtors,  who«ie  land  is  to  be  taken,  if  they  see  cause, 
and  a  third  by  the  officer  ;  and  in  case  the  debtor  or  debtors  shall  neglect 
or  refuse  to  choose  as  aforesaid,  the  officer  shall  appoint  one  for  such 
debtor  or  debtors,  to  be  sworn  before  one  of  the  justices  of  the  peace  of 
the  same  county,  faithfully  and  impartially  to  appraise  such  real  estate 
as  shall  be  shown  to  them,  who  shall  appraise  the  same,  to  satisfy  the 
same  execution,  with  all  fees,  and  shall  set  out  such  estate  by  metes  and 
bounds,  and  the  officer  shall  deliver  possession  and  seizin  thereof  to  the 
creditor  or  creditors,  his  or  their  attorney.  And  when  the  real  estate  of 
the  debtor  or  debtors  shall  be  held  in  joint  tenancy,  in  coparcenary  or 
tenancy  in  common  with  the  real  estate  of  other  persons,  then  the  said 
officer  may  extend  execution  on  such  debtor  or  debtors^  real  estate,  held 
as  aforesaid,  or  part  theilsof,  describing  the  same  with  as  much  precision 
as  the  nature  and  situation  thereof  wilt  admit  of,  and  give  the  creditor 
or  creditors,  his  or  their  attorney,  seizin  or  possession  of  such  debtor  or 
debtors'  real  estate  held  as  aforesaid,  or  part  thereof,  to  hold  in  common 
with  the  said  other  persons ;  which  execution  being  returned  with  the 
•  doings  thereon  into  the  cFerk's  office,  and  before  such  return  into  the 
clerk's  office  or  afterwards,  and  within  three  months,  the  same  shall  be 
recorded  in  the  registry  of  deeds  in  the  county  where  the  land  lies,  shall 
make  as  good  title  to  such  creditor  or  creditors,  his  or  their  heirs  and  as- 
signs, as  the  debtor  had  therein."(l) 

In  considering  the  construction  which  has  been  civen  to  this  section  of 
the  Stat,  of  1783,  the  decisions  may  be  reduced  under  the  following 
heads :  — 

1.  The  rights  of  the  judgment  creditor.  2.  The  time  when  an  exe- 
cution must  be  served  and  returned.  3.  The  manner  of  service,  &c« 
4.  The  return  itself.  5.  The  operation  of  an  extent  made  on  real  estate. 
6.  The  provisions  for  redemption,  &c.  and  7.  A  few  other  matters  relat- 
ing to  executions. 


(l)  Ch.  78,  Bev.  Stat  of  Man. 
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1.  —  The  rights  of  the  judgment  creditor. 

The  general  property  in  goods  attached,  is  not  changed  until  after  a 
levy  and  sale  on  execution.  Blake  v.  Shaw^  7  Mass.  R.  505,  and  there- 
fore the  attaching  creditor  has  no  property  in  the  goods  attached.  Ladd 
V.  Norths  2  Mass.  R.  514 ;  Perley  v.  Foster^  9  Mass.  R.  112. 

Where  personal  estate  has  been  attached  on  mesne  process,  the  judg- 
ment creditor  may  waive  that  attachment,  and  levy  his  execution  on  the 
real  estate  of  the  debtor.  Herring  Sf  al.  v.  Pollejf^  8  Mass.  R.  113. 
See  too  Boylslon  v.  Carver y  11  Mass.  R.  515. 

Though  the  creditor's  election  to  levy  on  real  estate,  is  not  certi6ed 
in  the  officer's  return,  the  appomtment  of  an  appraiser  by  the  creditor,  is 
sufficient  evidence  of  it.     Aid, 

Where  lands  are  fraudulently  conveyed  by  a  debtor,  the  creditor  may 
have  his  execution  levied  on  them  without  the  assent  of  the  grantee. 
How  V.  Aeldy  5  Mass.  R.  390. 

But  a  creditor,  the  consideration  of  whose  claim  is  illegal,  cannot 
avoid  a  deed  of  land,  though  fraudulent  as  respects  creditors  generally. 
Alexander  v.  Gotdd^  1  Mass.  R.  165. 

Where  a  debtor's  cattle  are  attached,  he  is  bound  to  support  them  after 
notice  of  the  attachment ;  and  if  they  perish  from  neglect,  the  loss  will 
be  his.  SewaU  v.  Mattoon^  9  Mass.  R.  535,  537 ;  Tyler  v.  XJlmer^  12 
Mass.  R.  163,  167 ;  Phelps  v.  Campbell^  1  Pick.  59,61. 

By  Statute  1783,  c.  32,  ^  7,  it  is  enacted,  that  "  the  real  estate  of  any 
testator  or  intestate  is  and  shall  be  liable  to  be  taken  and  levied  upon  by 
any  execution  issuing  upon  judgment  recovered  against  executors  or  ad- 
ministrators, in  such  capacity,  being  the  proper  debts  of  the  testator  or 
intestate,  emd  that  the  method  of  levying,  appraising,  and  recording  shall 
be  the  same  as  by  law  is  provided  respecting  other  real  estates  levied 
upon  and  taken  in  execution,  and  may  be  redeemed  by  the  executor,  ad- 
ministrator or  heir,  in  like  time  and  manner."(l) 

All  the  lands  of  a  testator,  as  well  as  his  chattels,  are  liable  to  be  taken 
in  execution  in  the  hands  of  an  heir,  for  the  payment  of  the  debts  of  the 
intestate,  \t  not  satisfied  by  the  executor.  Wytnan  v.  Brigden^  4  Mass. 
R.  150  ;  Gore  v.  Brazier ^  3  Mass.  R.  523.  But  an  execution  issuing 
upon  a  judgment  recovered  by  a  creditor,  against  an  executor  de  son 
iortj  cannot  be  extended  on  lands  in  the  hands  of  an  heir,  &c.  of  the 
deceased.     Mitchell  v.  Lunt^  4  Mass.  R.  654. 

So  if  specifically  devised,  they  will  be  liable  in  the  hands  of  the  de- 
visee, though  there  should  be  other  lands  of  which  the  testator  died  seised, 
■and  though  the  executor,  being  residuary  legatee,  had  given  bond  for  the 
payment  of  debts  and  legacies.     Ibid, 

So  though  aliened  honafide^  by  the  devisee,  the  lien,  Y^hich  a  creditor 
of  the  testator  has  on  them,  is  not  discharged,  but  an  execution  may  be 
levied  on  them  notwithstanding  such  alienation.     Ibid. 

So  where  an  estate  is  not  insolvent,  a  creditor  may  extend  his  exe- 
cution on  estate  fraudulently  conveyed  by   the  intestate.     Drinkwater 

(l)  Rev.  Stat.  o.  110,  $  8  and  4. 
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V.  Drinhoaier^  4  Mass.  R.  356.  This  is  now  declared  to  be  law  by 
act  passed  March  12,  1806,  by  which  it  is  eDacted,  that  "all  the 
lands,  tenements,  and  hereditaments  of  which  the  intestate  died  seized, 
and  also  all  such  estate  which  he  had  fraudulently  conveyed,  or  of 
which  he  had  been  colorably  or  fraudulently  disseized,  with  intent 
to  defraud  his  c(«ditors,  shall  be  liable  for  the  payment  of  his  debts, 
and  may  be  recovered  and  applied  thereto,  in  the  manner  by  law 
directed,  whenever  the  personal  estate  shall  be  insufficient  therefor; 
saving  to  the  widow  her  dower  therein,  except  in  the  estate  so  fraud- 
ulontly  conveyed,  to  which  she  had  legally  relinquished  her  right  of 
dower."(i) 

2.  -^  The  time  when  an  execution  may  he  served  and  returned. 

Afler  the  time  when  an  execution  should  be  returned,  it  cannot  be 
executed  by  taking  the  body,  goods,  or  estate  of  th0  debtor.  The 
creditor  in  such  case  should  ^ue  out  an  alias.  Prescott  v.  Wright ^  6 
Mass.  R.  20. 

But  if  the  officer  has  begun  to  serve  the  execution,  befoie  it  is  re- 
turnable,  he  may  complete  the  service  af^er  it  has  become  returnable, 
and  retain  the  execution  for  the  purpose  of  indorsing  the  service. 
Ibid* 

If  an  execution  is  returnable  in  three  months,  it  may  be  executed  at 
any  time  on  the  last  day  of  the  three  months*     Ibid. 

Where  an  execution  is  returnable  to  a  court  holden  at  a  particular 
time  and  place,  it  may  be  executed  at  any  time  on  that  day,  while 
the  court  is  setting,  but  aAer  the  court  is  adjourned  to  the  next  day,  it 
cannot  then  be  executed.    Ibid. 

By  Statute  1784,  c.  28,  ^  11,  ^*a11  goods  and  estate  attached  upon 
mesne  process,  for  the  security  of  the  debt  or  duroages '  sued  for 
shall  be  held  for  the  space  of  thirty  days  aAer  final  judgment,  to  be 
taken  in  execution.  And  if  the  creditor  shall  not  then  take  them  in 
execution  within  thirty  days  aAer  judgment,  the  attachment  shall  be 
void."(2) 

In  this  State,  judgment  is  presumed  to  be  entered  on  the  last  day  of 
the  term,  unless  on  motion  it  be  entered  previously,  in  which  case 
the  day  is  minuted,  and  the  thirty  days  are  reckoned  accordingly. 
Herring  4*  ol,  v.  Policy^  8  Mass.  R.  113;  Portland  Bank  v.  Maine 
Bank,  11  Mass.  R.  204. 

Where  land  was  attached  on  mesne  process  and  judgment  recov- 
ered, and  within  thirty  days  aAerwards  the  land  was  seized  on  exe- 
cution by  the  entry  of  the  sheriff  and  his  causing  three  appraisers  to 
be  sworn,  who  viewed  and  appraised  the  land  on  the  same  day,  but 
no  further  proceedings  were  had  until  af\er  the  thirty  days,  it  was 
held  that  the  whole  proceedings,  af\er  the  seizure,  had  relation  to  the 
seizure,  and  that  it  was  sufficient  within  the  statute.  Heywood  v.  Hit- 
dreth,  9  Mass.  R.  393. 

(1)  Rev.  Stat,  of  Mass.  o.  71,  §  11»  provides  that  luoh  lands  shall  not  bo  taken 
from  any  one,  who  purchased  them  £)r  a  valuable  consideration^  in  good  faith 
and  without  knowledge  of  the  fraud. 

(2)  Rev.  Stat.  c.  90,  §  25,  60  days  in  the  county  of  Nantucket  in  certain 
cases. 
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Where  goods  were  attached  on  mesne  process,  and  judgment  recor- 
ered  and  execution  issued,  and  the  debtor  afterwards,  within  thirty  days 
from  the  recovery  of  final  judgment,  died  insolvent,  it  was  held  thkt 
the  goods  might  be  taken  and  sold  on  the  execution,  within  thirty  days 
afler  the  rendition  of  judgment,  unless  a  representation  and  commission 
of  insolvency  had  intervened  between  the  issuing  of  the  execution  and 
the  levy  of  it.     Crrosvener  v.  Gold^  9  Mass.  R.  209. 

In  computing  the  thirty  days,  during  which  property  attached  on 
the  original  writ  is  holden  to  respond  the  judgment,  the  whole  of  the 
last  day  of  the  term  is  excluded,  and  the  day  after  the  adjournment  is 
the  first  of  the  thirty  days.  Portland  Bank  v.  Maine  Bankj  11  Mass. 
R.  204. 

Where  judgment  was  rendered  by  consent  in  one  county,  as  of  a 
term  which  was  past,  in  another,  it  was  decided  that  property  attached 
in  the  suit  was  held  for  thirty  days  only  from  the  prior  term.  Davis  v. 
Blunt,  6  Mass.  R.  487. 

3.  —  Of  the  appraisers,  the  manner  of  service,  Sfc,  in  a  levy  vpon  reel 

estate. 

It  should  appear  by  the  ofiicer^s  return,  that  the  appraisers  were  dis- 
interested and  discreet  freeholders  of  the  county,  otherwise  the  extent 
will  be  void.  But  the  return  of  the  officer  is  conclusive,  except  in  an 
action  against  himself  for  a  false  return.     14  Mass.  R.  28. 

A  guardian  may  appoint  for  a  spendthrift  plaintiff,  and  may  receive 
seizin  for  him.    2  Pick.  382. 

Where  several  parcels  of  land,  situate  in  different  parts  of  a  county, 
are  taken  to  satisfy  an  execution,  different  sets  of  appraisers  may  be 
appointed.     Boylston  v.  Carver,  11  Mass.  R.  515. 

Inhabitants  of  a  town  cannot  be  appraisers,  to  appraise  real  estate 
taken  upon  execution  in  favor  of  the  town.  Inhabitants  of  Boston  v. 
Tileston,  11  Msfis.  R  468. 

If  there  are  two  debtors  seized  of  land  jointly,  and  they  agree  in 
appointing  an  appraiser,  or  if  one  of  them  appoints,  it  is  sufficient. 
Herring  v.  Polley,  8  Mass.  R,  113. 

If  they  disagree,  the  sheriff  must  appoint,  and  he  may  appoint  a 
person  chosen  by  either  of  the  debtors.     Ibid. 

If  however  one  of  the  debtors  is  the  sole  owner,  he  alone  shall  ap- 
point the  appraiser,  and  the  other  debtor  cannot  interfere.     Ibid^ 

Where  appraisers  are  justices  of  the  peace,  they  may  administer  the 
oath  to  each  other.     Barnard  v.  Fisher,  7  Mass.  R.  71. 

So  the  debtor,  if  a  justice  of  the  peace,  may  administer  the  oath  to 
the  apprat^rs.     Ibid, 

In  making  an  extent  on  land,  the  sheriff  and  appraisers  may  set  off 
a  way,  several  or  in  common,  to  the  land  extended  upon,  over  other 
lands  of  the  debtor,  if  the  creditor  otherwise  could  have  no  access  to 
the  land  set  off.     Taylor  v.  Tovmsend,  8  Mass.  R.  411. 

The  appraisers  on  an  execution,  if  another  suit  be  pending  in  which 
there  is  a  prior  attachment,  cannot  deduct  from  the  value  of  the  land, 
the  supposed  amount  of  such  previous  attachment.  Barnard  v.  Fisher, 
7  Mass.  R.  71. 
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Where  an  execution  is  levied  upon  several  parcels  of  land  belong- 
ing to  the  debtor,  it  is  not  necessary  to  make  several  appraisements. 
2  Pick.  882. 

4.  —  Of  the  return. 

Where  the  return  of  an  officer  is  required  to  be  in  writing,  it  must 
be  wholly  in  writing.  Davis  v.  Maynard^  9  Mass.  R.  243.  Every 
thing  essential  to  a  title  under  the  statute,  ought  to  appear  on  the  re- 
cord.    Wellington  v.  Gale,  13  Mass.  R.  488. 

A  mere  inaccuracy  of  expression  shall  not  defeat  a  title,  when  it 
appears  from  the  return  that  the  requisites  of  the  statute  have  been 
complied  with ;  and  therefore,  where  an  officer  returned  that*  he  had 
delivered  possession  only,  and  omitted  the  word  seizin^  it  was  held  not 
to  be  a  material  defect. '  BoyUton  v.  Carver^  11  Mass.  R.  515. 

So  if  there  be  no  certificate  from  the  magistrate  who  administered 
the  oath,  yet  if  it  appears  by  the  officer's  return  that  the  appraisers 
were  duly  sworn,  the  levy  will  be  valid.  Barnard  v.  Fisher,  7  Mass. 
R.7L 

But  where  a  sheriff  returned  on  an  execution,  that  after  advertising 
as  the  law  directs^  he  had  sold  at  public  vendue  a  right  in  equity,  &c. 
the  court  held  that  such  return  was  insufficient  to  pass  the  equity  of  re- 
demption, and  that  parol  evidence  to  aid  it  was  inadmissible.  Davis 
o.  Maynardy  9  Mass.  R.  243. 

So  where  it  appeared  on  a  return,  that  the  sheriff  had  appointed  two 
of  the  appraisers,  and  it  was  not  certified  that  the  debtor  had  refused 
to  choose  one,  it  was  held  that  an  objection  made  to  the  execution  on 
this  account  was  fatal,  and  that  the  judgment  creditor  derived  no  title 
to  the  land  from  the  levy.  Eddy  v.  Kncq!)^  3  Mass.  R.  154 ;  Whitman 
V.  Tyler  ^al,8  Mass.  R.  284. 

In  the  case  last  cited,  it  is  said  in  the  margin  of  the  report,  that  if 
two  only  of  the  appraisers  subscribe  the  appraisement,  a  sufficient 
reawn  must  be  given  why  the  third  did  not.  But  as  in  that  case  there 
was  anothe»  point  of  well  settled  law,  nothing  in  this  respect  can  be  in- 
ferred with  certainty  from  it  as  reported.  Qu,  What  would  be  a  suffi- 
cient reason  ?  See  14  Mass.  R.  143.  Where  it  appeared  by  the  return, 
that  one  of  the  appraisers  would  not  subscribe  the  appraisement  because 
he  disagreed  to  it,  the  extent  was  sustained.     2  Pick.  331. 

A  return  on  an  execution  seems  to  be  conclusive  as  to  the  parties 
and  all  others,  of  all  facts  stated  in  it,  so  far  as  it  is  evidence  of  formal 
proceedings  under  the  execution,  but  cannot  be  considered  incontroverti- 
ble evidence,  as  to  other  purposes,  to  the  prejudice  of  third  persons. 
Bott  V.  Bumelly  9  Mass.  R.  96;  Inhabitants  of  Boston  v.  .TiiMton, 
1 1  Mass.  R.  468. 

If  there  be  no  record  of  any  return  of  the  extent  and  livery  of  the 
seizin,  the  creditor  has  no  legal  title  to  the  land,  (for  the  debtor's  title 
remains,  unless  the  creditor  has  a  good  title  by  matter  of  record,)  and 
the  judgment  is  not  satisfied.     Ladd  v.  Blunt^  4  Mass.  R.  402. 
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But  ^here  all  the  proceedings  under  the  execution  have  been  regular, 
and  the  creditor  has  entered  on  the  land,  but  has  not  recorded  his  deed 
until  aAer  the  expiration  of  the  three  months,  and  there  has  been  no 
intervening  attachment,  levy  or  conveyance  without '  notice,  the  levy 
will  be  good.     See  McLellan  v.  Whitney^  15  Mass.  R.  137. 

As  to  what  shall  be  a  sufficient  description  of  the  land  extended 
upon,  it  has  been  settled,  that  if  the  land  is  described  b^  metes  and 
bounds,  in  the  certificate  of  the  appraisers,  and  that  descnption  is  re* 
ferred  to  in  the  return  of  the  officer,  but  the  land  is  no  otherwise  de- 
scribed in  it,  it  will  be  sufficient.  Herring  4*  ol,  v.  PoUey^  8  Mass. 
S.  113, 

So  a  reference  in  the  return,  to  deeds  of  the  same  land  recorded, 
in  which  the  land  is  sufficiently  described  by  metes  and  bounds,  is  a 
description  by  metes  and  bounds  within  the  statute.  Boylston  v.  Caf' 
t*er,  11  Mass.  R.  515. 

But  where  in  the  return  of  an  extent,  land  was  described  as  an 
undivided  fourth  part  of  an  undivided  eighth  part  of  the  whole  real 
estate,  6cc.  whereof  A.  B.  lately  died  seized,  being  in  the  towns  C. 
and  D.  and  referred  to  an  inventory  of  the  real  estate,  leA  in  the 
probate  office,  for  a  particular  description,  it  was  held  that  the  return 
was  void,  and  that  the  title  of  the  defendant  was  not  affiscted,  and 
that  the  judgment  still  remained  m  force.  Tate  v.  Anderson  if  al 
9  Mass.  R.  92. 

With  regard  to  the  livery  of  seizin  and  possession,  it  is  settled,  that 
where  the  sheriff  returns  that  he  has  delivered  seizin  and  possession 
to  the  creditor's  attorney,  the  claim  of  the  creditors  to  the  land,  by 
virtue  of  the  levy,  is  a  ratification  of  his  acts  as  their  attorney  ;  though 
no  precedent  authority  had  been  given.  Herring  v.  PolUy^  8  Mass. 
R.  113, 

Yet  it  will  be  most  safe  for  the  officer^  that  the  person  receiving 
livery  of  seizin  under  an  execution,  as  attorney  for  another,  should  be 
authorized  by  deed.  See  9  Mass,  R.  98.  For  neither  feoffor  could 
give,  nor  feoffee  receive  seizin,  by  attorney,  unless  the  attorney,  who 
was  to  give  or  receive  it,  were  so  authorized.  1  Co.  Litt..  49,  b.  and 
see  note  313. 

If  the  sheriff  should  return  that  he  had  delivered  seizin  and  pos- 
session to  a  person,  as  the  attorney  of  the  creditor,  who  in  fact  vras 
not  authorized  .to  receive  them,  he  might  be  liable  to  an  action  for  a 
false  return.  See  Herring  v.  Policy ^  8  Mass.  R.  113  ;  Com.  Dig.  Re- 
turn, (F.  2.) 

5.  The  effect  of  an  extent  of  an  exectUion  on  real  estate. 

If  an  execution  be  regularly  levied  on  lands  of  the  debtor,  and  duly 
returned  and  registered,  and  seizin  and  possession  delivered  by  the 
sheriff  to  the  creditor,  he  immediately  becomes  solely  seized,  and  en- 
titled to  the  profits  against  the  debtor.  Langdon  v.  Potter  4'  oL  3  Mass. 
R.  215;  Gore  v.  Brazier,  3  Mass.  R.  523;  Wyman  v.  Brigden^i 
Mass.  R.  150. 

It  is  held  not  to  be  incumbent  on  the  officer  to  cause  an  execution 
to  be  recorded,  af\er  a  levy  on  real  estate.(l)     But  he  ought  to  re- 

(1)  See  Bey.  SUt  c.  73,  §  17. 
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tUTQ  it  to  the  clerk's  office,  so  as  to  enable  the  creditor  to  have  it  record- 
ed. If  the  return  day  of  the  execution  does  not  fall  within  the  three 
months,  though  he  may  not  be  absolutely  bound  in  law  to  return  it  to  the 
clerk's  office  until  the  return  day,  yet,  if  he  omits  it,  he  ought  to  deliver 
it  to  the  creditor  on  request.  See  McGregor  v.  Brown^  5  Pick.  170« 
And  as  creditors  usually  place  a  confidence  in  the  officer's  information, 
the  officer  in  any  such  case  as  a  matter  of  correct  practice,  ought  either 
to  deliver  the  execution  to  the  creditor,  put  it  on  record  himself,  or  re* 
turn  it  to  the  clerk's  office  in  season  for  the  registry,  with  notice  to  the 
creditor. 

If  the  tenant  continues  in  possession  without  his  consent,  the  creditor 
may  reenter,  maintain  trespass,  or  a  real  action,  counting  on  his  own 
seizin.     Ibid, 

But  until  delivery  of  seizin,  the  title  of  the  debtor  is  not  affected. 
Ladd  V.  Blunt^  4  Mass.  R.  402. 

So  where  an  execution  is  extended  upon  land  not  belonging  to  the 
judgment  debtor,  no  seizin  is  thereby  gained  by  the  creditor,  but  the  own- 
er may  reenter  or  maintain  trespass  against  the  creditor  and  sheriff,  or 
bring  a  writ  of  entry  against  the  creditor,  as  a  disseisor.  Gore  v.  Brazier ^ 
3  Mass.  R.  &39 ;  Bott  v.  BurneU,  9  Mass.  R.  96. 

6.  — -  Of  tAe  redemption  of  real  estate  extended  upon. 

For  the  general  provisions  on  the  subject,  see  Stat.  1783,  c.  57,  §  3. 
(Rev.  Stat.  c.  73.) 

With  respect  to  the  provision  contained  in  the  Stat.  1783,  c.  32,  §  7, 
for  the  redemption  of  the  lands  of  a  deceased  person  taken  in  execution, 
it  is  decided,  that  if  once  levied  upon  and  redeemed,  they  are  forever 
after  discharged.     Gore  v.  Brazier^  3  Mass.  R.  542.     (Rev.  St.  c.  73, 

§".) 

In  the  s€uiie  case,  the  court  seemed  inclined  to  the  opinion,  without 
however  deciding  the  point,  that  every  tenant,  lawfully  holding  under  the 
deceased,  might  redeem,  by  paying  the  debt  for  which  the  lands  were 
taken.  So  it  was  in  like  manner  intimated  in  the  same  case,  that  twen- 
ty years  of  negligence  in  a  creditor,  might  be  a  period,  which  would  lib- 
erate the  lands  from  the  lien  created  by  the  statute. 

Where  several  parcels  of  land  are  set  off  on  the  snme  execution,  the 
debtor  cannot  redeem  one  without  redeeming  all.     2  Pick.  382. 

7.  -^  Other  fnaitera  relating  to  executions. 

Where  A.  recovered  judgment  against  the  estate  of  B.  (his  debtor 
deceased)  and  the  estate  was  afterwards  represented  and  proved  to  be 
insolvent,  and  A  afterwards  levied  an  execution  on  the  lands  of  B.  and 
afterwards  presented  her  claim  to  the  commissioners  of  insolvency  for  the 
am9unt  of  the  judgment,  and  had  it  allowed  by  them,  and  under  the 
warrant  of  the  judge  of  probate  received  her  dividend  from  the  adminis- 
trator, and  the  administrator  afterwards,  having  proceeded  regularly, 
sold  the  land  upon  which  A's  execution  had  been  extended  ;  A's  title 
iH^s  held  good  against  the  vendee.  Ramsdell  v.  Creasy,  10  Mass.  R. 
170. 
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Where  one  of  two  judgment  debtors  paid  to  the  attorney  of  the  creditor 
the  whole  amount  of  an  execution,  and  no  entry  of  satisfaction  was 
made  on  it,  but  a  separate  receipt  was  given  by  the  attorney,  in  full  sat- 
isfaction of  the  execution,  it  was  held  that  this  gaVe  the  debtor  who  paid, 
a  right  of  action  against  the  other  debtor,  but  would  not  keep  alive  the 
execution  for  his  benefit,  and  that  it  could  not  afterwards  be  served  oa 
the  other  debtor,  but  that  the  judgment  was  wholly  satisfied,  and  the  exe- 
cution discharged.     Hammalt  v.  Wyman  Sf  al.^9  Mass.  R.  138. 

If  an  execution  is  extended  on  part  of  a  debtor^s  land,  so  as  to  leave 
him  no  passageway,  except  over  the  land  set  off,  without  trespassing  on 
others,  he  is  entitled  to  a  way  of  necessity  over  the  land  set  off,  and  if 
obstructed  in  passing  and  repassing,  he  may  maintain  an  action  on  the 
case  for  a  disturbance.     Pernani  v.  Wead^  2  Mass.  R.  203. 

A  reversion,  or  a  vested  remainder  may  be  levied  upon,  and  then  the 
rent  may  be  apportioned.  14  Mass.  R.  20  ;  17  Mass.  R.  440.  A  right 
of  dower  not  assigned  is  not  liable,  nor  mortgagee's  estate  before  entry 
to  foreclose.  14  Mass.  R.  378  ;  16  Mass.  R.  345.  If  the  debtor  is  not 
owner  of  all  the  land  set  off  on  execution,  the  levy  will  be  good  for  so 
much  as  he  owns. 

A  levy  cannot  be  made  upon  rents,  where  the  estate  may  be  set  off 
by  metes  or  bounds  or  where  the  reversion  may  be  extended  upon.  See 
17  Mass.  R.>40. 

Land  mortgaged  may  be  set  off  on  execution  for  the  debt  of  the  mort- 
gager, provided  no  deduction  is  made  by  the  appraisers  for  the  mart' 
gage^  and  the  extent  will  be  good  against  a  subsequent  attachment,  or 
levy  on  the  mortgager's  right  to  redeem.  By  such  an  extent  the  right 
of  redemption  passes  to  the  creditor.  See  White  v.  Bond^  12  Mass. 
R.  400. 

An  execution  may  be  extended  on  the  estate  of  tenant  by  the  curtesy, 
by  metes  and  bounds,  or  levied  on  the  rents.     16  Mass.  R.  186. 

An  execution  against  a  joint  tenant  or  tenant  in  common,  should  be  ex- 
tended on  his  undivided  moiety  and  cannot  properly  be  set  off  by  metes 
and  bounds.  13  Mass.  R.  57.  But  if  the  debt  is  less  than  the  appraised 
value  of  the  undivided  part  of  the  debtor,  say  ^  of  it,  must  the  apprais- 
ers set  off  the  ^^s  ^  Quare.  If  so,  is  the  joint  tenancy  severed,  and 
the  right  of  survivorship  destroyed,  and  does  it  revive  by  the  debtor's 
redemption  of  the  undivided  part  extended  upon  ? 

It  seems  neither  the  debtor,  nor  any  creditor  or  purchaser  with  notice, 
can  avoid  a  levy  for  want  of  being  recorded  within  three  months.  15 
Mass.  R.  137.  This  doctrine,  however,  is  overruled  in  McGregor  v. 
Brown^  where  it  is  held,  if  the  execution  is  not  recorded  within  three 
months  after  the  levy,  it  will  be  void  against  an  attachment,  or  a  deed 
intervening  between  the  first  attachment,  and  the  recording  of  the  exe- 
cution.    5  Pick.  170. 

If  there  is  a  defect  of  title  apparent  upon  the  return,  the  creditor 
is  not  bound  to  record  it,  but  may  waive  it  and  avail  himself  of  his 
judgment.     But  after  seizin  delivered  on  a  lawful  levy,  which  ^ivests 


EXECUnOVS.  4» 

the  tide  of  the  debtor,  the  creditor  canaot  waive  the  levy  and  lesort  to 
his  judgment     12  Mats.  B.  433. 

In  making  an  appraisement  it  is  sufRcient  for  the  appraisers  to  view 
the  land  without  going  upon  it    2  Piek.  26St. 

A  trust  estate  cannot  be  ettended  on  by  a  creditor  of  c$itui  que  trutL 
2  Pick.  508.    Qtt.    See  2  Johns.  216. 


1.  —  A  levy  on  real  estate  in  satisfaction  of  an  execuUuyn. 

The  certificate  of  the  oath  administered  to  the  appraisers. 

ss.  — —  day  of ,  A.  D. .    Then  personally  ap- 

peared  before  me,  the  subscriber,  one  of  the  justices  of  the  peace 

within  and  for  the  county  of ,  A.  B.,  C,  D.,  and  E.  F.,  and 

made  solemn  oath  that  they  would  faithfully  and  impartially  ap- 
praise such  real  estate  as  should  be  shown  unto  them,  to  satisfy 

this  execution  with  all  fees  and  charges. 

N.  N.  Jus.  Pac. 

The  certificate  of  the  appraisers^ 

■         day  of ,  A.  D.  — — .    We,  the  subscribers,  being 

duly  chosen  to  appraise  such  real  estate,  as  the  within  named  G. 
H.  the  creditor,  should  show  unto  us,  in  satisfaction  of  this  execu- 
tion, and  duly  sworn  as  above,  have  viewed  the  following  lands 
and  tenements,  (here  describe  the  real  estate  appraised  by  metes 
and  bounds,)  being  shown  to  us  by  the  within  named  G.  H.  the 
creditor,  as  the  property  of  the  within  named  L  E.  the  debtor, 
and  we  have  appraised  said  lands  and  tenements  at  the  sum  of 
,  the  amount  of  this  execution  with  all  fees  and  charges, 
which  said  lands  and  tenements  the  said  G.  H.  is  to  hold  to  hin^ 

and  to  his  heirs  forever.  A.  B. 

C.  D. 
E.  F. 

The  creditor's  acknowledgment  of  receipt  of  seizin. 
ss. day  of ,  A.  D. .    Received  of  J.  T., 


one  of  the  deputy  sheriffs  of  the  county  of ,  seizin  and  pocK 

session  of  the  above  described  premises.  G.  H. 

The  officer's  return, 

■  ss.  — -  day  of  — ,  A.  D.  In  obedieoce'  to 

the  within  writ  of  execution,  I  have  caused  three  indifferent  dis» 

S8 
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ereet  persons,  freehcdders  of  the  said  county,  to  be  sworn  as  aboFe, 
riz.,  A.  B.  chosen  by  the  within  named  G.  H.  the  creditor,  and 
C.  D.  chosen  by  the  within  named  I.  K.  the  debtor,  and  E.  F. 
chosen  by  myself,  who  afterwards  viewed  the  above  described 
lands  and  tenements,  which  were  shown  to  them  and  me,  by  the 
said  G.  H.,  as  the  estate  of  the  within  named  I.  E«,  and  I  have 
extended  this  execntion  on  said  described  lands  and  tenements,  by 
said  appraisers,  appraised  at ,  which  is  the  amount  of  this  ex- 
ecution and  all  fees  and  charges,  and  I  have  delivered  seizin  and 
possession  of  the  same,  with  the  appurtenances  thereof,  to  the  said 
creditor,  to  have  and  to  hold  the  same  to  him  and  his  heirs  and 
assigns  forever,  in  satisfaction  of  this  execution ;  all  which  ap- 
pears by  his  receipt  and  the  writings  above :  and  so  I  return  this 
execution  satisfied.  I.  T.,  Dep.  Sheriff. 


%.—A  levy  an  reniM,  (under  the  Statute  1783,  c.  67,  ^  3.^  (1) 

1.  The  appraisers^  oath,  as  before. 

2.  The  certificate  of  the  appraisers. 

—  ss.  —  day  of  — -,  A.  D.  — — .    We  the  subscribers, 

freeholders  of  the  county  of ,  having  been  duly  chosen,  and 

sworn  faithfully  and  impartially  to  appraise  such  real  estate  of  the 
within  named  L  R  as  should  be  shown  to  us  by  the  within 
named  M.  B.  the  creditor,  to  satisfy  the  within  execution  with  all 

fees,  have  viewed  the  following  real  estate,  situate  in ,  in 

said  county,  which  has  been  shown  to  us  by  the  within  named 
M.  B.  as  the  real  estate  of  the  said  J.  B.  in  fee  simple,  viz.  &>c. 
and  as  the  said  real  estate  cannot  be  divided  and  set  out,  by  metes 
and  bounds,  to  satisfy  the  within  execution  and  fees,  we  do  ap- 
praise the  rents  thereof  at  the  rate  of per  annum,  for  the 

purpose  of  extending  the  said  execntion  thereon.  Dated  this 
—  day  of ,  A.  D.  — * 

3. — The  creditor's  acknowledgment  of  receipt  of  seizin. 
ss. day  of ,  A,  D. .     Received  seizin  of 


the  aforesaid  rents  of  the  said  real  estate,  by  the  hands  of  D.  D. 
deputy  sheriff.  M.  S. 

(1)  St*  RsT.  Stat  •.  7S,  1 1<^  11. 
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4.  —  The  attamment  of  the  tenant 
day  of ,  A,  D.  — — .    I,  O.  B.  tenant  in 


possession  of  the  above  described  real  estate  of  said  I.  B.  do  here- 
by attorn  and  acknowledge  mjrself  tenant  thereof,  to  the  said  M. 
at  and  upon  the  rent  aforesaid.  O,  B. 

6.  —  The  officer^ 8  return. 

ss. day  of ,  A.  D. .  By  virtue  of  this  ex- 
ecution, I  have  caused  to  be  chosen  three  disinterested  and  discreet 
freeholders  of  said  county  of  ■  ,  one  of  whom,  to  wit,  I.  L.  was 
chosen  by  the  within  named  M.  the  creditor,  another,  to  wit,  I.  S* 
was  chosen  by  myself,  and  the  third,  H.  R,  was  chosen  and  ap- 
pointed by  me  for  the  within  named  S.  B.  the  debtor,  who  was 
duly  notified  by  me  (in  writing)  but  neglected  and  refused  to  choose 
for  himself,  and  the  said  freeholders  having  been  sworn  faithfully 
and  impartially  to  appraise  such  real  estate  of  said  debtor,  as  should 
be  shown  to  satisfy  this  execution  with  all  fees,  and  the  above  de- 
scribed real  estate  having  been  so  shown  to  them  by  the  said  credi- 
tors, and  it  happening  that  the  same  could  not  be  divided,  and  set 
out  by  metes  and  bounds,  to  satisfy  the  said  execution,  I  caused 
the  said  freeholders  to  appraise  the  rents  thereof,  which  were  ac- 
cordingly appraised  by  them  at  the  rate  of per  annum,  and  I 

have  this  day  levied  the  within  execution  on  the  same  rents,  and 
have  delivered  seizin  thereof  to  the  said  creditor,  and  caused  O.  B. 
the  tenant,  in  possession  of  the  above  described  real  estate,  to 
attorn  and  acknowledge  himself  tenant  to  the  said  M.  B.  at  and 
upon  the  rent  aforesaid.  To  hold  and  enjoy  the  said  rents  hence- 
forth to  the  said  creditor  and  his  assigns,  according  to  the  statute 
in  this  case  made  and  provided,  until  the  said  execution  amount- 
ing to  the  sum  of ,  and  the  fees  and  charges,  amounting  to 

the  sum  of ,  and  all  other  legal  charges,  shall  be  thereof 

fully  levied  and  satisfied,  and  having  received  the  charges  and 
fees  of  the  levy  aforesaid,  of  the  said  creditor,  I  return  this  exe- 
cution fully  satisfied.  D.  D.  Dep.  Sheriff. 


3.  —  A  levy  on  incorporated  stocky  (under  the  Statute  1804,  c.  83.^ 

ss. day  of ,  A.   D.  .      Upon  the  

day  of  ,  A.  D. ,  1  attached  ten  shares  in  the In- 
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surance  Company,  as  the  property  and  estate  of  the  withia  named 
C.  C.  upon  the  mesne  process  whereon  the  within  judgment  was 

afterwards  rendered,  and  afterwards,  on  the     ■     day  of last 

past,  I  took  on  this  execution  ten  shares,  with  the  dividends  which 
had  grown  due  thereon,  after  the  aforesaid  attachment  thereof. 
And,  on  the  day  last  mentioned,  I  gave  notice  in  writing  to  the 
said  C.  C.  by  leaving  the  same  at  his  last  and  usual  place  of  abode 
in  P.  in  the  said  county,  that  so  many  of  the  said  shares,  as 
should  be  necessary  to  satisfy  the  said  execution  and  the  charges 
of  sale,  would  be  sold  to  the  highest  bidder,  on  Monday,  the  11th 

day  of current,  dt  eleven  o'clock  in  the  forenoon,  at  the 

Insurance  office,  in  P*  aforesaid,  and  also  public  notice  of 

the  aforementioned  time  and  place  of  sale,  by  posting  up  notificar 
tions  thereof,  in  two  public  places  in  P.  aforesaid,  and  in  one 
public  place  in  D.  and  in  one  public  place  in  B.  towns  in  the  said 
county  adjoining  the  said  P.  thirty  days  before  the  aforesaid  time 
appointed  for  the  sale  thereof,  and  also  caused  an  advertisement, 
expressing  the  aforementioned  time  and  place  of  the  sale  of  the 
said  shares,  and  against  whom  the  said  execution  had  issued,  to  be 
published  three  weeks  in  succession,  before  the  day  appointed  for 

the  sale  of  the  said  shares,  in  the Gazette,  printed  in  P, 

aforesaid,  and  on  the  day,  at  the  hour  and  place  above  mention* 
ed,  by  virtue  of  this  execution,  and  to  satisfy  the  same,  I  sold 
at  public  vendue  seven  of  the  shares  which  had  been  attached 
as  aforesaid,  (five  of  the  said  shares  being  the  same  for  which 
certificate  No.  7  was  issued  by  the  said  Company,  and  two  of 
the  shares  being  the  same  for  which  certificate  No.  8  was  issued 
by  the  said  Company,)  with  the  dividends  which  had  grown  due 
thereon  since  said  attachments  thereof,  being  one  hundred  and 
two  dollars  on  each  share,'to  J.  D.  of  said  P.  who  bid  three  hun- 
dred dollars  for  each  of  the  said  shares  with  the  dividends  which 
had  grown  due  thereon  as  aforesaid,  amounting  in  the  whole  to 

,  which  was  more  than  any  other  person  bid  for  the  same, 

and  I  applied  the  sum  of ,  part  of  the  proceeds  of  the  said 

shares,  to  satisfying  the  within  mentioned  debt  and  costs,  and 

dollars  more  of  the  said  proceeds,  to  the  payment  of  my  fees  and 
the  necessary  charges  of  sale,  and  the  residue  of  the  proceeds  of 
the  said  shares,  amounting  to dollars,  I  tendered  to  the  said 
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C  C.  bat  he  refttsed  to  receive  the  same :   I  have  therefore  de- 
posited the  same  with  the  treasurer  of  the  said Insurance 

Gompanyi  for  the  benefit  of  the  said  C.  C.  {the  debtor)  and  sub- 
ject to  his  order,  and  so  I  return  this  execution  fully  satisfied* 

NOTE. 

t 

Where  in  the  act  of  incorporation  of  a  company,  passed  subsequent 
to  the  Statute  of  1804,  c.  83,  a  particular  mode  of  attaching  shares,  and 
of  levying  executions  on  them,  is  pointed  out,  such  provisioo  supersedes 
the  general  provision  on  the  subject,  contained  in  that  statute,  and  may 
be  considered  in  the  nature  of  a  special  privilege.  TUcomb  v.  The  CTii- 
ian  Marine  and  Fire  Insurance  Cornpany^  8  l£u».  R.  834. 


4. —  A  return  on  an  execution  levied  upon  an  equity  of  redemp^ 
tion  attached  to  satisfy  and  rey^ond  several  executions  and 
judgments,  with  adjournments  of  the  sale,  advertisement,  Sfc 
under  the  8U  1798,  c.  TT,  %  3  and  4.     {See  Deeds,  8.) 

1 .  The  advertisement. 

Take  Notice.     Taken  on  execution,  wherein  M.  of  — —  trad- 
er, is  creditor,  and  will  be  sold  at  public  vendue  on  ,  at 

,  at o'clock  in  the  forenoon,  all  the  right  in  equity  of 

E.  B.  of  said trader,  of  redeeming  the  following  real  estate, 

viz.  &o. ;  the  premises  being  subject  to  a  mortgage  to  H.  S.  to 
secure  the  payment  of and  interest ;  also  to  anothor  mort- 
gage, &c. ;  all  which  mortgages  appear  on  record  in  the  registry 

of  deeds,  and  whereon  the  sum  of will  be  due,  including 

interest  to  the  day  of  the  sale ;  which  right  in  equity  I  attached 
on  the  original  writ  in  the  said  A's  suit  against  said  B.  on  the       ■ 
day  of ,  A,  D. .  H.  H.  Dep.  Sheriff- 

2.  The  officer^ s  return, 

— .  8s. ,  A,  D.  '  In  obedience  to  this  writ  of  exe- 

cotion,  I  have  taken  the  right  in  equity  of  the  within  named  W. 
B.  the  debtor,  of  redeeming  the  following  real  estate,  which  is 
subject  to  a  mortgage  thereof,  made  by  the  said  W.  B*.  to  N.  C. 
dated,  &c.  d&c.  to  secure  the  payment  of  ■         with  interest,  &c. 

viz.  -(describe  the  land)  and  on  the  — : —  day  of ,  A.  D. 

*,  which  was  more  than  thirty  days  previous  to  the  day  of  sale 
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hereinafter  mentioned,  and  within  thirty  days  after  judgment  was 
rendered  on  the  within  suit,  I  gave  notice  in  writing  to  said  R  in 
person  (ar^  by  leaving  the  same  at  his  last  and  usual  place  of 

abode  in ,  according  to  the  fact)  and  gave  public  notice,  by 

posting  up  notifications,  in  two  public  places  in  the  town  (or  dis- 
trict, or  plantation,  according  to  the  fact)  of  A.  wherein  the  said 
mortgaged  estate  is  situated,  and  also  in  one  public  place  in  B. 
and  also  in  one  public  place  in  O.  towns  adjoining  the  said  A. 

and  by  publishing  an  advertisement  in  the Gazette,  a  public 

newspaper  printed  in  the  county  of ,  (wherein  the  mortgaged 

real  estate  is  situate)  three  weeks  successively,  before  the  day  of 
sale  hereinafter  mentioned,  that  the  said  W.  B's  right  in  equity  of 
redeeming  the  real  estate  before  described,  would  be  sold  on  the 
day  of then  next,  at  ten  of  the  clock  in  the  fore- 
noon, upon  the  said  real  estate,  and  the  said  right  in  equity  not 
having  been  disposed  of,  at  the  time  and  place  appointed  as  afore- 
said, I  adjourned  the  vendue,  to  the  — ^_-  day  of at 

eleven  of  the  clock  in  the  forenoon,  (not  exceeding  three  days)  at 
the  place  aforesaid,  and  then  and  there  pursuant  to  the  authority 
by  law  granted  to  me,  and  upon  and  by  virtue  of  the  said  execu- 
tion, and  to  satisfy  the  same,  I  sold  all  the  said  W.  B's  right  in 
equity  aforesaid,  at  pubUc  vendue,  to  W.  F.  of  A.  aforesaid,  trader, 

who  bid  therefor  the  sum  of ,  which  was  more  than  any  other 

person  bid  for  the  same  ;  and  I  have,  according  to  the  law  in  such 
case  made  and  provided,  made,  executed,  acknowledged  and  de- 
livered to  the  said  F.  a  good  and  sufficient  deed  of  the  said  right 
in  equity,  so  sold  as  aforesaid ;  And  the  money  arising  from  the 

said  sale,  amounting  to  the  sum  of dollars,  I  have  applied  in 

manner  following,  that  is  to  say,  the  sum  of  ^^^  dollars  towards 
satisfying  this  execution,  and  the  sum  of dollars  to  the  pay- 
ment of  charges,  the  said  right  in  equity  having  been  first  attached 
on  the  original  writ  in  the  said  within  suit,  and  the  overplus  of  the 

said  sum  arising  from  the  said  sale,  amounting  to dollars,  I 

have  applied  towards  satisfying  one  other  execution,  which  issued 
on  a  judgment  against  the  said  W.  B«  at  the  suit  of  H.  C.  Esq,  of 
said  A*,  recovered  in  the  Court  of  Common  Pleas,  on,  &c.  at, 
&c. ;  on  the  original  writ  in  which  said  last  mentioned  suit,  the 
said  right  in  equity  was  secondly  attached.    And  the  residue  of 
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the  said  fiist  meationed  sum^  I  h<M  to  respond  the  jodgments  and 
executions,  that  may  be  recovered  and  issued  in  two  other  suits 
against  the  said  W.  B.  now  pending  in  the  Court  of  Common 
Pleas  of  the  said  county,  viz,  one  suit  wherein  T.  T.  of  A*  afore- 
said, mariner,  was  platntiffy  and  on  the  original  writ  in  which  suit, 
the  said  right  in  equity  was  thirdly  attached ;  and  the  other  suit 
wherein  W.  F.  aforesaid  is  plaintiff,  and  on  the  original  writ  in 
which  suit,  the  said  right  in  equity  was  fourthly  attached,  and  so 
I  return  this  execution  fully  satisfied.  H.  H.  Dep.  Sheriff. 

NOTE. 

Where  two  or  more  rights  in  equity  are  sold  on  one  execution,  they 
ought  to  he  sold  separately  and  not  for  one  gross  sum,  in  order  that  the 
debtor  may  redeem  either  of  them  without  the  other.  In  what  cases  such 
sales  will  be  void  against  the  debtor  and»  third  persons,  see  Fletcher  v. 
Sione,  3  Pick.  250. 

In  cases  of  an  adjournment  of  a  sale  of  an  equity  of  redemption,  if 
Sunday  intervenes  among  the  three  days,  it  is  excluded  from  the  comput- 
ation, and  three  clear  business  days  may  be  allowed.  Thus  a  sale  may  be 
adjourned  from  Thursday  till  the  ensuing  Monday.  Thayer  v«  Felt,  4 
Pick.  354. 

If  in  an  advertisement  of  a  sale  of  an  equity  of  redemption,  no  place 
where  the  sale  is  to  be  made,  is  mentioned,  the  sale  will  be  void.  If  the 
officer,  in  such  case,  returns  that  he  has  nven  notice  of  the  place  of  sale, 
it  will  be  a  false  return,  and  he  will  be  liable  for  all  damages.  Whit- 
aker  v.  Sumner ^  7  Pick.  551. 


6. — A  return  on  execution  where  chattels  were  sold^  under  ttie 

Stat  1783,  c.  67,  ^  & 

ss.  day  of A.  D. .     By  virtue  of  this 

execution^  I  did,  on  the  seventeehth  day  of  ,  A.  D.  ■. 


seize  and  take  one  undivided  moiety  of  the  goods  and  chattels, 
mentioned  in  the  annexed  schedule,  as  the  property  of  the  within 
named  R.,  the  same  goods  and  chattels  having  been  attached  by 
me  oil  the  original  writ  in  this  action,  and  having  kept  the  same 
goods  and  chattels  for  the  space  of  four  days  then  next  ensuing, 

viz.  until  the day  of ,  and  having  advertised  the  same 

to  be  sold  at  public  auction,  on  the  twenty-first  day  of at 

seven  o'clock  A«  M.  at  the  store  of  I.  W.  in  S.,  in  said  county, 
and  having  posted  up  notifications  in  the  said  town,  of  the  time 
and  place  of  sale  aforesaid,  forty-eight  hours  before  the  expiration 
of  the  said  four  days,  and  the  same  goods  and  chattels  not  having 
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been  redeemed  by  the  said  R,  within  the  nine  four  days,  and  the 
said  execution  remaining  unsatisfied :  on  the  same  twenty-first 
day  of  said  ,  at  the  time  and  place  aforesaid,  I  sold  the  said 
undiTided  moiety  of  the  said  goods  and  chattels,  to  A.  B.  and  G. 
D.  &c.  who  were  the  highest  bidders,  for  the  sum  of  eleven  hon- 
dred  dollars,  and  the  annexed  schedule  contains  the  prices,  at  which 
the  said  moiety  of  said  goods  and  chattels  were  respectively  sold : 
and  I  have  deducted  from  the  said  sum  of  eleven  hundred  dollars, 
the  charges  of  keeping  the  said  moiety  of  said  goods  axid  chattels, 
and  also  the  charges  of  said  sale,  amounting  to  the  sum  of  thirty 
dollars,  and  also  my  fees  for  levying  this  execution,  amounting  to 

the  sum  of dollars,  and  the  balance,  amounting  to  the  sum 

of  —.— .  dollars,  I  have  applied  towards  the  satisfaction  of  this 
execution ;  and  so  I  return  this  execution  fully  satisfied. 

D.  D.  Deputy  Sheriff. 

NOTES. 

By  St.  1783,  c.  57,  ^  5,  it  b  enacted,  **  that  when  any  goods  or  chat- 
tela  shall  be  taken  to  satisfy  an  execution  issuing  upon  a  judgment  ob* 
tained,  such  goods  or  chattels  shall  be  safely  kept  by  the  officer,  at  the 
expense  of  the  debtor,  for  the  space  of  four  days  next  aAer  they  are  so 
taken  ;  and  if  within  that  time  the  owner  shall  not  redeem  the  same,  by 
otherwise  satisfying  the  execution,  such  goods  and  chattels  shall  be  sold 
at  public  vendue  to  the  highest  bidder,  having  first  been  advertised  by 
the  posting  up  notifications  of  the  time  and  place  of  sale,  forty-eight 
hours  before  the  expiration  of  the  four  days,  (1)  in  the  town  or  place 
where  the  sale  is  to  be ;  and  the  money  arising  upon  such  sale  shall  be 
applied  to  the  paying  charges,  and  the  satisfying  the  execution,  and  the 
oflScer  shall  return  the  overplus  (if  any  there  be)  to  the  debtor.  And  the 
officer  who  is  possessed  of  the  execution,  shall  make  return  of  the  same 
with  his  doings  therein,  particularly  describing  the  goods  taken  and  sold, 
and  the  sum  for  which  each  article  was  struck  off,  and. if  any  officer  shall 
be  guilty  of  any  fraud  in  the  sale  or  in  the  return,  he  shall  be  liable  to 
the  debtor  to  pay  him  five  times  the  sum  defrauded,  to  be  recovered  by 
action  on  the  case.*' 

Under  this  statute,  it  is  settled,  that  to  make  a  valid  title  of  goods  taken 
and  sold  on  execution,  the  sheriff  must  make  a  legal  and  due  return  on 
the  execution.     Hammati  v.  Wyman  4*  ci.  9  Mass.  B.  138. 

If  such  return  is  not  made,  no  title  passes  to  the  purchaser  so  as  to 
enable  him  to  maintain  trespass  against  the  officer ;  his  proper  remedy 
against  him  is  by  action  on  the  case  for  not  making  a  return.    Ihid. 

(1)  It  ifl  now  the  law  that  they  be  sold  within  fourteen  days  next  after  the 
•eisure.    Rev.  St.  of  Maw*  q%  97f  (  S3. 
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With  respect  to  the  manoer  of  levying  the  execution  on  goods,  the  fol- 
lowing seems  to  be  the  settled  construction  given  to  this  section  of  the 
statute  :  An  officer  having  seized  goods,  must  keep  them  four  days  at 
the  expense  of  the  debtor,  in  order  that  the  debtor  may  redeem,  if  he 
chooses.  If,  before  the  expiration  of  that  time,  the  debtor  satisfy  or  ten* 
der  satisfaction  of  the  execution  and  the  charge  of  keeping  them,  the 
officer  cannot  proceed  to  selU  If  the  officer  is  to  sell  the  g(^s,  in  case 
they  are  not  redeemed,  notice  of  the  time  and  place  of  sale  must  be 
given,  forty«eight  hours  before  the  sale,  and  before  the  expiration  of  the 
four  days,  and,  if  they  are  not  redeemed  within  the  four  days,  they  must 
then  be  sold  at  public  auction,  at  the  expense  of  the  debtor.  If  the  offi- 
cer advertises  and  sells  aAer  the  fourth  day,  he  will  be  liable  to  the  debtor 
for  the  damages,  if  any.  If  not  sold  at  the  expiration  of  the  four  days, 
any  other  creditor  may  cause  the  goods  to  be  seized,  as  the  property  of 
his  debtor,  and  sold,  to  satisfy  his  execution.  But  though  the  officer  has 
failed  to  sell  the  goods,  at  the  time  advertised,  yet  his  title  is  sufficient  to 
maintain  trespass  against  a  mere  stranger.  Caldwell  v.  Eaion^  5  Mass. 
R.  399  ;  Lane  4*  a^«  v.  Jackson^  5  Mass.  R.  157  ;  Gxhb$  v.  Chase^  10 
Mass.  R.  125. 

If  the  officer  does  not  sell  at  the  time  appointed,  and  the  debtor  re- 
takes the  goods,  the  officer  may  seize  them  again,  and  proceed  to  adver- 
tise and  sell  them  under  the  new  seizure,  and  shall  be  responsible  only 
for  the  damages  of  the  original  seizure.  CakLwell  v.  EatoHj  5  Mass. 
R.  399. 

Where  at  a  sheriff^s  sale,  the  highest  bidder  refuses  to  take  and  pay 
for  the  article  which  ho  has  bid/  off,  it  seems  that  the  officer  may  put  up 
the  article  again,  and  sell  it  to  him  who  shall  offer  most  on  the  second 
attempt.     WinsUno  v.  Loring^  7  Mass.  R.  392. 

If  goods  are  sold  upon  an  execution,  without  being  advertised  as  the 
statute  directs,  the  officer  is  liable  for  the  false  return,  in  an  action  on  the 
case.     Livermorej  (usignee^  ^c,  v.  Bagley^  3  Mass.  R.  487. 

If  the  officer  seize  goods  not  belonging  to  the  debtor,  he  must  answer 
for  the  trespass,  and  cannot  justify  under  the  execution.  Gart  v.  BrU" 
zier,  3  Mass.  R.  523. 

And  therefore,  where  there  is  any  reasonable  ground  for  the  officer 
to  believe  that  he  may  mistake,  by  seizing  upon  goods  not  belonging 
to  the  debtor,  he  should  insist  on  the  creditor's  showing  him  the  debtor's 
goods,  and  also  on  being  indemnified,  for  what  he  may  do  in  conformity 
to  the  directions  of  the  creditor.     Bond  y.  Ward^  7  Mass.  R.  123. 

Where  an  officer  returned  that  he  had  sold  goods,  after  having  adver- 
tised the  time  and  place  of  sale  twenty-four  hours,  on  an  action  brought 
against  him,  he  was  not  permitted  to  introduce  parol  evidence,  that  he 
in  fact  advertised  the  time  and  place,  forty-eight  hours  before  the  sale. 
Purrington  v.  Loring^  7  Mass.  R.  886. 

If  an  officer  employs  an  auctioneer  to  sell  goods  taken  on  execution, 
and  the  auctioneer,  having  sold  the  goods,  receives  the  money,  he  can- 
not be  held  as  the  trustee  of  those,  who  may  have  claims  on  the  sheriff 
for  the  proceeds  of  the  sale ;  he  is  accountable  to  the  sheriff  only.  Pen- 
niman  Sf  ai,  v.  Haggles  4*  aL  and  trustee^  6  Mass.  R,  167. 

And  where,  in  such  case,  the  auctioneer  was  summoned  as  the  trustee 
of  the  debtor,  he  was  discharged.    Ibid, 

69 
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Any  annual  productions  of  the  soil,  raised  by  cultivation)  when  fit  to 
be  gathered  (but  not  otherwise)  may  be  seized  on  execution,  cut  down, 
and  sold  as  personal  estate,  and  the  officer  may  lawfully  enter  the  debt- 
or's close  for  these  purposes*    PenkaUow  v.  Dunght^  7  Mass.  R.  34« 

A  term  of  years,  when  taken  oo  execution,  must  be  sold  as  a  chalteL 
15  Mass.  R.  445. 
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1.  —  A  deed  of  separaUfm^  where  the  husband  gives  to  the  wife 
all  the  estate  which  he  was  entitled  to  by  the  marriage. 

Articles  of  agreement,  Sbc.,  between  D.  A.,  &c,  of  the  one 
part,  and  G.  C.  &c.  for  and  on  the  behalf  of  F«  A.,  wife  of  the 
said  D.  A.  of  the  other  part. 

1.  (Recital  of  agreement  to  live  separate^  fye.) 

Whereas  the  said  D.  A.,  by  virtue  of  his  marriage  with  the  said 
F.,  and  of  several  deeds  and  settlements  made  by  her^  and  others, 
for  and  on  her  behalf,  is  seized  of,  or  entitled  to  certain  lands,  ten« 
ements  and  hereditaments,  and  likewise  possessed  of  jewels,  plate, 
furniture,  and  other  goods  and  chattels,  which  before  their  inter- 
marriage, were  the  estate  and  property  of  the  said  F. :  And 
whereas  the  said  D.  A.  and  F.  have,  by  mutnal  consent,  agreed 
to  live  separate  and  apart,  and  to  the  intent  that  the  said  F.  may 
maintain  and  support  herself  in  a  maniler  suitable  to  her  rank  and 
quality,  he,  the  said  D.  A.  hath  agreed  to  surrender,  and  yield  up 
all  the  estates  and  effects,  both  real  and  personal,  which  he  is  now, 
or  at  any  time  or  times  hereafter  shall  be  seized  or  possessed  of, 
or  in  anywise  entitled  to  in  right  of  the  said  F.,  or  by,  from,  or 
under  her,  to  be  held  and  enjoyed  by  her  from  henceforth  to  her 
sole  and  separate  use,  and  to  be  at  all  times  fully  and  absolutely 
at  her  disposal,  as  if  she  were  sole  and  unmarried,  without  being 
subject  to  his  debts,  incumbrances  or  control,  or  to  any  claim  or 
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demand  by^  from,  or  under  the  said  D.  A.,  on  any  account  what- 
soever. 

2.  (  The  husband  covenants  to  grant  rents  of  landsj  ^c,  jewels^ 
Jurniturej  Sfc^  to  trusteeSf  to  the  toife^s  usoy  in  fulfilment  of  the 
4igreement.) 

Now  for  the  more  effectually  carrying  the  said  agreement  into 
execution,  he,  the  said  D.  A.  doth  hereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  promise  and  agree  to 
and  with  the  said  C.  C.  his  heirs,  &c.,  in  manner  following,  (that 
is  to  say)  that  he,  the  said  D.  A.  and  his  heirs,  shall  and  will, 
from  time  to  time,  and  at  all  times  hereafter,  at  and  upon  the  re- 
quest, and  costs  and  charges  in  the  law  of  the  said  C.  C,  his 
heirs,  &c.,  well  and  sufficiently  grant,  convey  and  assure  unto 
the  said  C.  C,  his,  &c.,  and  permit  him  and  them  to  take  and 
receive  the  rents,  issues  and  profits  of  all  the  said  lands,  &c., 
and  all  the  right,  title  and  interest,  which  he,  the  said  D.  A.  hath 
in  and  to  the  same,  and  all  rent  and  arrears  of  rent,  and  other 
profits  and  advantages  whatsoever  which  are  now  due  and  owing, 
or  accrued  to  the  said  D.  A.,  or  which  may  at  all  or  any  times 
hereafter  arise  or  become  due  to  him,  out  of  or  for  the  same,  or 
any  part  thereof,  from  any  person  or  persons  whatsoever,  i^nd 
also  that  he,  the  said  D.  A.  his  executors  or  administrators,  shall 
and  will,  sell,  transfer  and  deliver  to  the  said  G.  C,  his  execu- 
tors, administrators  and  assigns,  all  jewels,  plate,  household  goods, 
furniture,  and  all  other  goods  and  chattels  whatsoever,  now  re- 
maining in  the  possession  of  the  said  D.  A.  or  any  other  person 
or  persons  in  trust  for  him  or  for  his  benefit,  which  he  became 
possessed  of  or  entitled  to,  by  his  intermarriage  with  the  said  F. 
or  otherwise,  by,  from  or  under  her,  or  which  were  at  any  time 
her  property  or  estate  ;  and  all  the  right,  title  and  interest,  of  him, 
the  said  D.  A.  in  and  to  the  same  or  any  part  thereof,  free  and 
clear  from  the  debts,  incumbrances,  and  engagements  of  the  said 
D.  A.  And  further,  that  it  shall  and  may  be  lawful  for  the  said 
F.  her  heirs,  &c.,  from  time  to  time  and  at  all  times  hereafter, 
to  have,  hold  and  enjoy,  to  and  for  their  own  sole  and  separate 
use,  all  and  singular  the  said  lands,  &c.,  and  all  rents,  &c.,  now 
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due,  &c.  or  which  shall,  &c.  from  any  person,  &c.    And  also  all 
and  every  the  said  jewels,  &c. 

3.  ( The  wife  empowered  to  dispose  of  her  sq>arate  estate.) 

And  moreover,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  F.  notwithstanding  her  coverture,  and  she  is  hereby  author- 
ized and  empowered  at  all  times,  freely  and  absolutely  to  dispose 
of  all  or  any  of  the  premises  at  her  will  and  pleasure,  either  in 
her  lifetime,  or  by  any  writing  purporting  to  be  her  last  will  and 
testament,  without  the  control,  molestation  or  denial,  by  him  the 
said  D.  A.,  or  any  other  person  or  persons  claiming  from  or  under 
him,  and  as  fully  and  amply  as  if  she  were  sole  and  unmarried. 
And  that  he,  the  said  D.  A.  his  executors  and  administrators,  shall 
and  will  permit  and  suffer  the  probate  of  such  will  by  the  execu- 
tor or  executors  thereof 

4.  ( The  trustee  covenants  that  the  wife  shall  release  her  dower, 
^rc,  and  will  indemnify  him  against  her  debts,  ^*c.) 

And,  in  consideration  of  the  premises,  the  said  C.  C.  for  and 
on  the  behalf  of  the  said  F.  doth  covenant  and  promise  to  and 
with  the  said  D.  A.,  his  heirs,  &c.,  that  she,  the  said  F.  shall  and 
will  at  any  time,  when  thereunto  requested  by  the  said  D.  A.| 
aitd  his  heirs,  assigns,  release  and  surrender  all  right  and  title  which 
she,  the  said  F.  hath  or  may  have  to  any  jointure,  dower,  or  thirds 
into  or  out  of  the  estate,  real  or  personal  of  the  said  D.  A.,  or 
any  part  thereof.  And  likewise  that  she,  the  said  F.  her  heirs, 
executors  and  administrators,  shall  and  will  indemnify  and  save 
harmless  the  said  D.  A.  his  heirs,  executors  and  administrators, 
from  all  debts,  charges  and  incumbrances,  contracted  by  her,  the 
said  F.  at  any  time,  or  upon  any  account  whatsoever.  And  lastly, 
the  said  several  parties  hereunto,  do  mutually  promise  and  agree, 
to  and  with  each  other,  to  sign,  seal  and  execute  all  such  other 
deeds  and  conveyances,  for  the  better  confirming  and  executing 
the  several  articles  aforesaid,  according  to  the  true  intent  and 
meaning  thereof,  as  by  their  or  any  of  their  counsel  shall  be  ad- 
vised or  required,  and  at  such  times  as  either  of  the  said  parties, 
shall  tender  and  require  the  same  to  be  signed  and  executed. 

In  witness,  &c. 
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8.  A  deed  of  separation  between  htuband  and  wife^  whefeby  the 
wife  hath  an  allowance  from  her  huebandy  and  is  to  enjoy 
all  her  future  acquisitions. 

An  indenture  made,  &c.  between  A.  B.  of ,  and  S.  his 

wife,  of  the  one  part,  and  T.  W.  and  W.  H.  of ,  of  the 

other  part. 

{Redtal  of  agreement  to  live  separate^  S^c.) 

Whereas  divers  disputes  and  unhappy  differences  have  for  the 
space  of  some  years  last  past,  arisen  between  the  said  A.  B.  (the 
husbandy)  and  the  said  S.  (the  wifcy)  insomuch  that  the  said  S. 
hath,  by  and  with  the  directions,  consent  and  approbation  of  the 
said  A.  B.,  lived  sole  and  separate  from  the  said  A.  B.,  and  at 
her  own  expense,  without  charging  her  said  husband  with  any 
debts  whatsoever  for  her  maintenance  or  subsistence :  And  where- 
as the  said  A.  B.,  for  the  further  encouragement  or  continuance 
of  the  said  S.  his  wife,  her  sole  and  living,  is  desirous  that  the 
said  S.  his  wife,  shall  not  only  have,  hold  and  enjoy  all  and  every 
the  estate,  goods,  chattels  and  credits  whatsoever,  which  she,  or 
any  other  person  or  persons  in  trust  for  her,  now  hath  orhave,  or 
hereafter  shall  have  or  be  possessed  of,  but  also  all  other  estates, 
rights,  credits,  moneys,  goods,  claims  and  demands  whatsoever, 
which  she,  the  said  S.  by  her  own  industry  shall  obtain  or  acquire, 
or  which  by  any  gift,  devise  or  bequest,  she,  the  said  S.,  or  the 
said  A.  B.  his  executors  or  administrators,  in  right  of  her,  may, 
or  can  hereafter  claim,  or  demand,  to  the  only  sole  and  separate 
use  of  the  said  S.  and  her  assigns  : 

( The  husband  and  wife  convey  the  wife^s  estate  to  trustees^  in 

trust  for  the  wife.) 

Now  this  indenture  witnesseth,  that  as  well  for  the  consider- 
ation aforesaid,  as  for  and  in  consideration  of  the  sum  of 

(a  valuable  consideration)  to  the  said  A.  B.  by  the  said  T.  W. 

in  hand  well  and  truly  paid,  the  receipt,  &c.,  and  of (a 

nominal  consideration)  in  hsuid  likewise  paid  by  the  said  W.  H. 
to  the  said  A.  B.,  they,  the  said  A.  B.,  and  S.  his  wife,  have  grant- 
ed, bargained,  sold,  assigned  and  set  over  unto  the  said  T.  W, 
and  W.  H.  all  the  estate,  goods,  chattels,  &c.,  as  beforcy  "  to 
claim,  challenge,  or  demand  whatsoever ; )  to  have  and  to  hold 
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aU  and  singular  the  premites  abovementioiied,  with  their  and 
ererjr  of  their  appurtenances,  unto  the  said  T.  W«  and  W.  H. 
(the  trustees)  their  heirs  and  assigns  foreTer,  without  any  lawful 
hindrance,  molestation  or  interruption  whatsoever,  of  him,  the 
said  A.  B.  his  executes,  administrators  or  assigns  or  any  other 
person  or  persons  by  him  or  them  deputed,  or  lawfully  claiming 
under  him,  them,  or  any  of  them,  in  trust  nevertheless,  to  the  sole 
and  separate  use  of  the  said  S.,  at  her  only  sole  and  separate 
disposal. 

( TTie  kusband  covenants  thai  the  trustees  may  pay  over  to  the 

wi/e^  to  her  separate  use^  ^c.) 

And  the  said  A.  B.  doth  hereby  for  himself,  his,  &c.  cove- 
nant, promise  and  grant,  to  and  with  the  said  T.  W.  and  W. 
H.  their  executors  and  administrators,  that  it  shall  be  lawful  for 
the  said  T.  W.  and  W.  H.  and  the  survivor  of  them  or  the  exe- 
cutors or  administrators  of  such  survivor,  at  all  or  any  time  or 
times  hereafter,  to  take,  have  and  receive  all  and  every  the  here- 
by granted,  bargained  and  assigned  premises,  and  that  it  shall 
and  may  be  lawful  to  and  for  the  said  T.  W.  and  W.  H.  their 
4^.,  from  time  to  time  and  at  all  times  hereafter,  to  pay  and  de- 
liver to  the  said  S.  or  her  assigns,  all  such  estates,  moneys,  goods 
and  chattels,  and  other  the  hereby  granted  and  assigned  premises, 
and  the  benefit,  advantage  and  proceeds  thereof,  to  her  sole  and 
separate  use,  freed  and  discharged  of  and  from  any  disturbance, 
claim  or  demand,  of  and  from  the  said  A.  B.,  his,  4^.  or  any 
person,  ^. 

( The  husband  covenants  that  the  wife's  estate  shall  be  saved 

harmless  from  his  debts,) 

And  further,  the  said  A.  B.  doth  hereby,  ^.  covenant,  4%. 
to  and  with  the  said  T.  W.  and  W.  H,,  ^.  {the  trustees)  that 
the  said  A.  B.,  his,  ^.  shall  and  will,  from  time  to  time,  and  at 
all  times  hereafter,  well  and  sufficiently  save,  ^.  all  the  estate, 
moneys,  goods  and  chattels,  and  all  and  singular  other  the  prem- 
ises, hereby  granted,  4^.  and  all  other  the  estate,  goods  and 
chattels,  rights  and  credits,  which  she,  the  said  S.,  by  her  own 
industry,  shall  hereafter  obtain  or  acquire,  or  which  by  any  gift 
or  devise,  she,  the  said  S.,  or  he,  the  said  A.  H.,  his,  ^.  in  right 
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of  her,  may  or  can  hereafter  olaim,  chaUenge  or  demand,  of  and 
from  all  and  all  manner  of  actions,  suits^  attachmenta,  and  jttd|^ 
rnems,  fcc.  by  or  against  him,  the  said  A.  B.  snflfored  or  reoor* 
ered  or  hereafter  to  be  suffered  or  recorered,  &c.  against  him, 
the  said  A.  B.  by  any  debt  or  default  of  the  said  A«  B.  or  his 
default,  consent  or  procitrement. 

(The  husband  covenants  thai  the  wife  may  dispose  of  her  estate^ 

by  deed  or  wilL) 
And  further,  the  said  A.  B.  doth  covenant,  &c.  that  it  shall 
and  may  be  lawful  for  the  said  S.,  by  her  last  will  and  testament, 
or  any  other  deed  or  writing,  by  her  duly  executed,  to  give  away 
and  dispose  of,  all  or  any  such  estate,  moneys,  goods  and  chattels 
hereby  assigned,  or  meant,  &c,  and  that  such  will.  Sec.  shall  be 
good  and  available  in  law,  the  consent  of  the  said  A.  B.  being 
hereby  declared  thereto. 

(7%d  trustees  authorized  to  sue,  Sfc,  in  trust  for  the  wife,  in  the 

name  of  the  husband,  S^c) 

And  further,  that  the  said  T,  W.  and  W.  H.,  and  the  survivor 
of  them,  in  the  name  of  the  said  A.  B.  shall  and  may  lawfully 
ask,  4&C.  of  any  person,  &c.  all  and  singular  such  estate,  &c.  and 
all  the  hereby  granted  and  assigned  premises,  to  and  for  the  only 
proper  use  and  behoof  of  the  said  S.  and  her  assigns,  and  on  the 
recovering  or  obtaining  the  same,  shall  or  may  in  the  name  of  the 
said  A.  B.  or  otherwise,  as  to  them,  the  said  T.  W.  and  W.  H., 
or  the  survivor  of  them  shall  seem  meet,  give  receipts,  acquit* 
tances,  or  other  discharges  for  the  same.  And  further,  the  said 
A.  B.  doth  by  these  presents  ratify  all  and  whatsoever  the  said  T. 
W.  and  W.  H.,  or  the  survivor  of  them,  shall  lawfully  do,  or 
cause  to  be  done,  in  and  about  the  execution  of  the  premises. 

(Agreement  that  trustees  may  reimburse  themselves.) 

And  lastly,  it  is  hereby  agreed  and  declared,  by  and  between 
the  said  parties  hereto,  that  out  of  such  sum  and  sums  of  money 
or  other  estate,  as  shall  come  to  the  hands  of  the  said  trustees,  or 
either  of  them,  it  shall  and  maybe  lawful  to  reimburse,  and  satisfy 
the  said  T.  W.  and  W.  H.,  or  either  of  them,  or  the  survivor  of 
them,  what  they  shall  expend  or  lay  out  in  and  about  the  execiH 
tion  ol  the  trust  hereby  in  them  reposed,  and  shall  also  deduct 
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and  receive  all  such  sum  and  sums  of  money,  as  the  said  A.  B. 
shall  hereafter  be  chargeable  with,  by  reason  of  any  nonsuit  or 
verdict  against  the  said  A.  B.  in  any  suit  to  be  commenced  by 
virtue  of  these  presents,  that  the  said  tt:pstees  may  pay  and  dis- 
charge.   In  witness,  &c. 


3.  A  (tenant  by  trustees  to  indemnify  the  husband  against  the 
vnfe^s  future  debts,  which  may  be  introduced  in  a  deed  of 
separation. 

And  this  indenture  further  witnesseth,  that  the  said  T.  W. 
and  W.  H.  (in  pursuance  of  their  part  of  the  said  recited  agree- 
ment, for  and  on  the  part  and  behalf  of  the  said  S.,  to  be  done 
and  performed)  and  in  consideration  of  such  separation,  and  of 
the  assignment,  so  made  by  him,  the  said  A.  B.  to  them,  of  the 
said,  &c.  as  aforesaid,  do  for  themselves,  severally  and  respective- 
ly, and  for  their  several  and  respective  executors  and  administra- 
tors, covenant,  promise  and  agree,  to  and  with  the  said  A.  B.,  his 
executors,  &c.  in  manner  as  follows,  (that  is  to  say)  that  they, 
the  said  T.  W.  and  W.  H.,  or  one  of  them,  their  or  one  of  their 
heirs,  &c.  shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  well  and  sufficiently  save,  d:.c.,  as  well  the  said  A. 
B.  his  heirs,  &c.,  as  also  his,  their,  and  every  of  their  lands, 
tenements,  goods  and  chattels,  of,  from,  and  against  all  manner 
of  debts  whatsoever,  which  the  said  S.  from  henceforth,  from  time 
to  time,  and  at  all  times  hereafter  during'  the  said  separation, 
shall  contract  or  make  with  any  person  or  persons  whatsoever, 
and  also  of  and  from  all  payment  of  alimony  or  maintenance 
whatsoever,  which  she,  the  said  S.,  at  any  times  hereafter,  may 
have,  claim,  challenge  or  demand  from  the  said  A.  B.,  or  his 
estate,  real  or  personal  during  the  said  separation ;  and  likewise, 
of  and  from  all  costs,  charges,  expenses  and  damages  whatso- 
ever, which  he,  the  said  A.  B.,  his,  &c.  shall  or  nmy,  at  any 
time  hereafter,  pay,  sustain,  or  be  put  unto,  by  the  said  S's  con- 
tracting any  such  debt  or  debts,  or  demands  of  any  such  alimony 
or  maintenance  as  aforesaid,  or  for,  by  reason,  or  in  respect  of 
any  other  cause,  matter,  or  thing  whatsoever,  which  may  be 
borne,  paid  or  sustained  by  him,  the  said  A.  B.  touching  or  con- 
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oeming  ber,  the  saud  S's,  so  living  sepacate  and  apnrt  from  him^  the 
said  A.  B.,  during  the  time  aforesaid.    In  witness,  &c. 

4.  —  A  deed  of  separation  between  a  man  and  his  ijoife^  ivkere  the 

husband  allows  the  wife  an  annuity. 

An  indenture  made,  &c.  between  A.  B.  &c.  of  the  one  part, 
and  D.  E.,  &c.  and  C.  wife  of  the  said  A.  B.  of  the  other  part. 

[Recital  of  differences  and  agreetneni  to  separate.) 

Whereas  some  unhappy  differences  have  lately  arisen  between 
the  said  A.  B.  and  C.  his  wife,  and  they  have  mutually  agreed 
to  live  separate  and  apart  from  ^ach  other  and  previous  to  such 
separation,  he,  the  said  A.  B.  hath  consented  thereto,  and  also 
proposed  and  agreed  that  he,  out  of  his  own  proper  moneys, 
would  allow  and  pay  the  said  G.  his  wife,  during  the  term  of  her 
natural  life,  for  her  better  support  and  maintenance,  the  annuity 

or  yearly  sum  of ,  clear  of  all  taxes,  charges  and  deductions 

whatsoever,  payable  to  her  in  such  manner  as  hereinafter  is  men- 
tioned, (subject  nevertheless  to  the  provisos  hereinafter  contained 
respecting  the  payment  of  the  said  annuity)  and  also  that  in  case 
the  said  C.  his  wife,  should  die  before  the  said  A.  B.,  that  then 
the  said  A.  B.  should  pay  to  her  executors  or  administrators,  the 
sum  of towards  her  funeral  charges  : 

(The  husband  covenants  that  the  wife-may  live  separate,  Sfc) 

Now  this  indenture  witnesseth,  that  the  said  A.  B.  in  pur- 
suance of  his  aforesaid  proposal  and  agreement,  doth  hereby  for 
himself,  his  executors  and  administrators,  and  for  every  of  them, 
covenant,  promise  and  agree,  to  and  with  the  said  D.  E.  his,  &c. 
ia  manner  ^nd  form  following,  (that  is  to  say)  that  it  shall  and 
may  be  lawful  to  and  for  the  said  C.  his  wife,  and  that  he,  the 
said  A.  B.  shall  and  will  permit  and  su&r  her,  the  said  C,  from 
time  to  time  and  at  all  times  from  henceforth  during  her  natural 
life,  to  live  separate  and  apart  from  him,  and  to  reside  in  places 
and  families,  and  with  such  relations,  friends  and  other  persons, 
and  to  follow  and  carry  on  such  trade  and  business,  as  she,  the 
said  G.,  from  time  to  time,  at  her  will  and  pleasure,  notwithstan^* 
iag  her  present  coverture,  and  as  if  she  was  a  feme  sole  and  un* 
manied,  shall  think  fit. 

60 
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(The  husband  covenants  not  to  visit  the  wife,  S/^.  nor  demand 

ony  of  her  goods,) 

And  that  the  said  A.  B.  shall  not,  nor  will,  at  any  time  or 
times  hereafter,  compel  her  to  cohabit  with  him,  or  molest,  dis- 
turb, or  trouble  her,  for  such  living  separate  and  apart  from  him, 
or  any  other  person  or  persons  whatsoever,  for  receiving,  harbor- 
ing, or  entertaining  her,  nor  shall  or  will,  without  the  consent  of 
the  said  C,  visit  her,  or  knowingly  come  into  any  house  or  place 
where  she  shall  or  may  dwell,  reside  or  be,  or  send,  or  cause  to 
be  sent,  any  letter  or  message  to  her,  nor  shall  or  will,  at  any  time 
hereafter,  claim  or  demand  any  of  the  moneys,  rings,  jewels,  plate, 
clothes,  linen,  woollen,  household  goods,  or  stock  in  trade,  which 
the  said  C.  hath  now  in  her  custody  or  possession,  or  which  she 
shall  or  may  hereafter  buy  and  purchase,  or  which  shall  be  devis- 
ed and  given  to  her,  or  she  shall  otherwise  acquire,  and  that  she 
shall  and  may  enjoy,  and  absolutely  dispose  of  the  same,  as  if  she 
were  a  feme  sole  and  unmarried. 

( The  husband  covenants  to  pay  an  annuity  to  the  wife  during  her 

life,  S^c.) 

And  further,  that  the  said  A.  B.  his  executors  add  administra- 
tors, or  some  or  one  of  them,  shall  and  will,  well  and  truly  pay 
unto  the  said  C.  his  wife,  or  her  assigns,  during  the  term  of  her 
natural  life,  for  and  towards  her  better  support  and  maintenance, 

one  annuity  or  yearly  sum  of ,  free  and  clear  of  all  charges, 

taxes  and  deductions  whatsoever ;  the  said  annuity  or  yearly  sum 

of to  be  paid  and  payable  to  her,  the  said  C.  and  her  assigns, 

during  her  natural  life,  in  four  equal  payments,  each  amounting  to 

the  sum  of ,  on  the  first  days  of  March,  June,  September 

and  December  in  every  year,  or  within  ten  days  next  following ; 

the  first  quarterly  payment  thereof  to  begin  and  be  made  on j 

or  within  ten  days  next  following. 

(The  wife  agrees  to  accept  the  annuity  in  full  satisfaction  for 

support,  fyc.) 

•  In  consideration  of  which  sum  of per  annum,  so  hereby 

made  payable  to  her,  the  said  C.  in  manner  as  aforesaid,  she,  the 
said  C.  D.  doth  hereby  agree  to  accept  and  take  the  same,  in  foil 
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salis&ctioii  for  her  support  and  maimenaoce  and  all  alincmy 
whatsoever  during  her  coverture. 

(A  proviso  that  the  husband  may  deduct  all  sums  which  he  shall 

be  obliged  to  pay  for  the  toiJVs  ddbts.) 

Provided  always,  and  it  is  hereby  expressly  agreed  and  declar- 
ed, by  and  between  all  the  parties  hereunto,  and  the  true  intent 
and  meaning  of  them  and  these  presents,  is  and  are,  that  in  case 
he,  the  said  A.  B.  his  executors  or  administrators,  shall,  at  any 
time  hereafter,  be  obliged  to,  and  shall  actually  pay  any  debt  or 
debts,  which  she,  the  said  C.  his  wife,  shall  at  any  time  hereafter, 
during  her  present  coverture,  contract  with  any  person  or  persons 
whatsoever,  that  then  and  in  such  case,  it  shall  and  may  be  law- 
ful to  and  for  the  said  A.  B.  his  executors  and  administrators,  to 
deduct,  retain  to,  and  reimburse  him  and  themselves  out  of  the 

said  annuity  or  yearly  sum  of so  hereby  made  payable  to  her, 

the  said  C.  as  aforesaid,  all  and  every  such  sum  and  sums  of  mon- 
ey, as  he  and  they  shall  be  obliged  to,  and  shall  actually  pay,  for 
or  on  account  of  any  such  debt  or  debts,  to  be  by  her,  the  said  C. 
at  any  time  hereafter  so  contracted  as  aforesaid,  together  with  all 
costs,  charges  and  damages,  which  he  or  they  shall  or  may  pay  or 
sustain  on  account  thereof,  any  thing  herein  contained,  &c.  In 
witness,  &c. 

Note. -^  In  such  cases,  a  bond  for  the  performance  of  covenaata 
should  be  given  to  the  trustees. 


&. — A  lease  given  to  a  trustee^  in  trust  for  mfe,  on  a  separation^ 
mth  covenants  by  the  trustee  to  perform  the  trusts,  tfc.   MSS. 

An  indenture  made,  &c.  between  A.  B.  &c.  of  the  one  part, 
and  C.  D.  &c.  (a  trustee)  of  the  other  part. 

(Recital  of  a  separation.) 

Whereas  the  said  A.  B.  and  C.  his  wife,  have  for  several  yewrs 
past  lived  separate,  and  for  the  happiness  and  convenience  of 
each  of  them,  and  for  other  good  and  sufficient  causes,  they  find 
it  necessary  so  to  continue  to  live  separate,  and  therefore  for  their 
separate  support  and  maintenance,  that  there  be  »  division  of  their 
property,  and  an  apjdieation  of  the  income  and  profits  of  certain 
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parts  thereof,  to  the  use  and  sapport  of  each,  as  far  forth  as  by 
law  can  be  made : 

(Lease  to  trxtstee  on  condition.) 

Now  this  indenture  witnesseth,  that  for  the  considerations  afore* 
said,  and  in  consideration  of  the  sum  of  one  dollar  to  the  said  A. 
B.  paid  by  the  said  G.  D.  (the  trustee)  the  receipt,  &a  and  also 
in  consideration  of  the  covenants  hereinafter  contained,  on  the  part 
of  the  said  C.  D.  to  be  performed,  the  said  A.  B.  by  these  presents 
doth  demise,  lease,  and  to  farm  let,  Slc.  to  the  said  C.  D.  his 
executors  and  administrators,' to  hold  as  hereinafter  expressed,  a 
certain  farm,  &c.  To  have  and  to  hold  the  granted  and  leased 
premises,  to  him,  the  said  C.  D.  his  executors  and  administrators, 
'  for  the  term  of  ninety-nine  years  from  the  date  hereof,  in  trust  to 
receive  the  rents  and  profits  thereof,  and  to  pay  and  deliver  them 
to  the  said  C.  the  wife  of  the  said  A.  B.  during  her  natural  life  : 
Provided,  nevertheless,  and  it  is  expressly  understood,  that  if  the 
said  C.  shall  die  within  the  said  term,  or  if  she  shall  refuse,  being 
thereto  requested,  to  release  her  right  of  dower  to  the  buyer,  in  all 
or  any  part  of  such  other  estate  as  the  said  A.  B.  now  holds,  or 
may  hereafter  hold,  in  his  own  right,  wherein  she,  the  said  C.  may 
be  entitled  to  dower,  on  any  sale  and  disposition  thereof  made  by 
the  said  A.  B* ;  or  shall  refuse  to  release  the  same  right  to  the 
representatives  of  the  said  A.  B.  entitled  to  the  estate  of  the  said 
A.  B.  by  descent,  devise,  or  administration,  on  request  made  by 
them  after  his  decease,  then  on  her  death  or  such  refusal,  which 
may  first  happen,  the  estate  hereby  leased  and  created  in  said 
trustee  in  said  C.  shall  wholly  cease  and  determine. 

(The  husband  covenants  that  the  trustee  may  receive  rents  in 

ti^st  for  the  wife,  tfc.) 

And  the  said  A.  B.  for  himself,  his  heirs,  &c,  covenants,  en- 
gages and  agrees  with  the  said  O.  D.  bis  executors  and  adminis- 
trators, as  follows,  that  is  to  say,  that  it  shall  always,  and  at  all 
times,  for  the  term  of  ninety-nine  years  from  the  date  hereof,  if 
the  said  C.  shall  so  long  live,  and,  when  requested,  shall  release 
her  dower  as  hereinbefore  mentioned,  be  lawful  for  him,  the  said 
G.  D.  his  executors  or  administrators,  to  demand,  take  and  receive 
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the  rents  and  profits  of  the  premises  above  demised,  upon  trust 
aforesaid,  and  in  no  manner  whatsoever  be  liable  to  any  suit  or 
demand  of  the  said  A.  B.  therefor,  and  for  that  purpose  to  lease 
the  same,  or  any  part  thereof,  or  allow  the  said  C.  to  occupy  and 
improve  the  same,  and  also  to  take  and  receive  the  household 
furniture  (except  the  desk  and  bookcase,)  the  live  stock  and  tools, 
implements  of  husbandry,  and  hay,  grass  and  grain  and  fruit,  on 
or  growing  on  said  farm,  &^.  for  her  sole  use  and  benefit :  And 
for  her  benefit,  to  lease,  sell,  dispose  of,  or  allow  her  to  improve 
the  same,  without  being  in  anywise  liable  to  any  suit  or  demand 
or  in  any  manner  to  be  called  to  account  by  the  said  A.  B. :  also 
during  the  lives  and  marriage  of  the  said  A.  R  and  C.  to  take, 
demand  and  receive  all  the  rents  and  profits  of  all  the  real  estate, 
which  she  has  or  may  have  in  her  own  right,  for  her  sole  use 
and  benefit,  and  with  her  consent  only,  to  lease  the  same  :  or  to 
allow  her  to  occupy  and  improve  the  same,  and  in  no  manner  to 
account  therefor  to  the  said  A.  B. 

(The  husband  covenants  to  join  the  wife  in  any  d^ed  which  she 

may  make,  to  convey  her  estate,  ^c.) 

And  the  said  A.  B.  further  covenants,  A^c,  that  in  case  the 
said  C.  at  any  time  hereafter,  shall  sell  and  dispose  of  all  or  any 
part  of  the  estate,  which  she  has  or  may  have  in  her  own  right, 
that  he,  the  said  A.  B.  will,  on  request,  sign  the  deed  or  deeds, 
and  thereby  relinquish  his  estate  therein,  and  confirm  such  dis- 
position and  sale  by  her  made,  and  in  case  he  shall  survive  her, 
that  on  request  of  her  heirs,  he  will  release  in  due  form  of  law, 
all  his  right  and  claim  to  be  tenant  by  the  curtesy  of  her  estate. 

(Proviso  in  case  the  wife  should  refuse  to  release  her  dower.) 

Provided  nevertheless,  and  it  is  understood,  that  in  case  the 
said  A.  B.  shall  sell  and  convey,  all  or  any  part  of  the  real  es- 
tate (except  the  premises  above  leased)  which  he  now  holds  or 
may  hereafter  hold  in  his  own  right,  wherein  the  said  C.  may 
by  law  be  entitled  to  dower,  and  she,  on  request  made,  shall  re^ 
fuse  or  neglect  to  sign  the  deed  or  deeds  of  conveyance,  or  if 
his  representatives  shall  take  the  same  estate  by  descent,  devise, 
or  administration,  a  deed  or  acquittance  to  such  representatives, 
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and  thereby  to  release  her  right  of  dower,  then  from  and  after 
sach  refusaly  her  right  and  claim  to  have  the  rents  and  profits  of 
said  leased  premisesi  and  the  estate  of  the  said  C.  D.  shall  whoUy 
cease  and  determine,  and  the  said  A.  B.  or  his  representatives,  shall 
have  the  same  right  to  dispose  thereof,  as  of  his  other  estate. 

(Agreement  that  husband  and  wife  shall  pay  their  own  respec^ 

live  debts,  Sfc) 

And  it  is  fully  considered  and  understood  by  the  parties  to 
these  presents,  that  the  said  A.  B.  shall  pay  all  the  debts,  which 
he  has  contracted  or  may  hereafter  contract,  and  that  the  said  C, 
and  the  profits  of  the  real  estate  and  the  personal  estate,  hereby 
assigned  to  her  use  and  benefit,  shall  alone  be  liable  for  all  debts 
which  she  hath  separately  contracted  since  their  first  living  sep- 
arate as  aforesaid,  or  may  hereafter  contract,  and  the  said  A.  B. 
be  in  nowise  chargeable  therewith,  and  that  the  said  C.  D.  shall 
have  such  reasonable  alllowance  for  his  trouble  as  he  and  the 
said  C.  shaU  agree  on. 

( The  covenant  of  the  trustee  to  perform^  Sfc.) 

And  the  said  C  D.  on  his  part,  in  consideration  of  the  premises, 
and  of  ope  dollar  paid  him  by  the  said  A.  B.,  and  of  the  cove- 
nants aforesaid,  for  himself,  his  executors  and  administrators, 
covenant,  &c.  to  and  with  the  said  A.  B.,  his  executors,  Sm, 
in  manner  following,  that  is  to  say,  that  out  of  the  personal 
estate  and  profits  before  assigned,  he  will  faithfully  cause  to  be 
paid  all  debts,  (if  any)  separately  contracted  by  the  said  C,  and 
keep,  improve,  and  dispose  of,  for  the  benefit  of  the  said  C,  as 
she  may  direct,  said  furniture  and  live  stock,  and  implements  of 
husbandry,  or  if  she  choose,  allow  her  to  use  and  improve  the 
same  herself,  and  faithfully  to  use  and  improve  the  leased  prem- 
ises, and  all  estate  which  she  holds  in  her  own  right,  or  allow  her 
to  occupy  and  improve,  as  she  may  choose,  the  said  estate,  so 
long  as  the  marriage  of  the  said  A.  B.  and  C.  shall  continue, 
and  the  premises  leased  for  the  said  term  of  ninety-nine  years, 
provided  the  said  C.  shall  so  long  live,  and  shall,  on  request,  re- 
lease her  dower  as  aforesaid,  and  so  far  as  any  of  the  said  rents 
and  profits,  or  personal  estate  assigned  as  aforesaid  for  the  said  C's 
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separate  benefit  aud  support,  shall  come  into  the  hands  of  the  said 
C.  D.  or  of  his  executors  or  administrators,  and  when  a  right  in 
equity  and  good  conscience  shall  accrue  to  the  said  C.  to  demand 
the  same,  she  shall  at  all  times  have  an  action  at  law  therefor,  in 
her  name,  or  in  the  name  of  the  said  A.  B.  and  C.  or  of  his  ad- 
ministrators, as  the  case  may  require  [  and  the  said  A.  B.  hereby 
agrees  that  his  name  shall  be  used  accordingly,  &c. 

In  witness,  &c. 

Signed,  sealed  and  delivered  in  presence  of  us,  and  the  said  C. 
at  the  same  time  approved  of  the  contents  of  this  indenture,  by 
signing  her  name,  &c. 
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A  settlement  by  a  woman  of  her  own  property  to  her  own  use,  made 
before  marriage,  without  notice  to  the  intended  husband,  is  generally 
void,  as  a  fraud  upon  him.  He  should  therefore  be  made  a  party,  in 
order  to  furnish  conclusive  proof  of  his  notice  and  consent.  But  the 
courts  are  rather  disposed  to  favor  settlements  made  by  widows  in  favor 
of  their  children,  before  a  second  marriage. 

A  contract  made  before  marriage,  in  which  it  is  agreed,  that  the  wife 
is  to  hold  her  earnings  after  the  marriage  to  her  own  use,  though  her  in- 
tended husband  consents  to  it,  is  void  against  all  creditors,  as  a  fraud 
upon  them,  whether  they  were  creditors  when  such  contract  was  made 
or  became  so  aHerwards.     Keith  v.  Wombell^  8  Pick.  211. 

But  generally,  the  marriage  itself  is  a  valuable,  adequate  consideration 
for  any  bona  fide  settlement  made  previous  to  the  marriage  and  m  con- 
.  temptation  of  it. 

A  post  nuptial  settlement,  on  the  other  hand,  must  be  made  on  a  valua- 
ble consideration,  independently  of  the  marriage  itself;  such  as  the  wife^s 
relinquishing  her  own  estate,  or  some  separate  interest  of  her  own,  or 
paying  off  her  husband'*s  debts  with  her  separate  funds,  or  the  like.  But 
if  it  is  made  in  conformity  with  the  stipulations  of  any  species  of  valid 
agreement,  made  before  marriage,  to  make  such  settlement,  it  will  fur- 
nish of  itself  a  sufficient  consideration.  In  any  such  case,  though  it  is 
not  absolutely  necessary  to  recite  such  agreement,  yet  it  will  always  be 
safest  to  do  it,  to  show  the  consideration  and  point  out  the  evidence  of  it. 

A  wife'H  release  of  her  dower  on  a  sale  of  her  husband's  real  estate, 
would  be  a  valuable  consideration  for  any  proportional  provision  to  be 
made  for  her  by  a  settlement  after  marriage.  See  Scott  v.  Bell^  2  Lev. 
70,  and  Jones  v.  Boulter^  1  Cox's  Ch.  C.  288.    And  it  seems,  the  courts 
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will  not  weigh  the  consideratian  and  the  provision,  in  very  nice  balances ; 
for,  if  the  consideration  is  not  of  such  inferior  value  as  to  lead  to  the  in- 
ference of  fraud  from  its  inadequacy,  X\^ey  will  support  the  settlement. 
See  Russell  v.  Hammond^  I  Atkyns,  13 ;  and  Arundel  7.  Phips^  10 
Vesey,  149. 


1.  —  An  indenture  of  covenants  to  9tand  seised  to  uses*    (See 

deeds  of  covenants,) 

An  indenture,  made,  &c.  between  D.  E.  of ,  of  the  one 

part,  and  E.  E.  of ,  one  of  the  sons  of  the  said  D.  E.  of  the 

other  part.  Whereas  the  said  D.  E.  is  lawfully  seised  in  his  de- 
mesne as  of  fee,  of  and  in  one  mansion  house  or  messuage  with 
the  appurtenances,  &c.  {describe  the  parcels :)  Now  this  inden- 
ture wituesseth,  that  the  said  D.  E.  for  and  in  consideration  of 
the  natural  love  and  affection  which  he,  the  said  D.  E.  hath  and 
beareth  unto  the  said  E.  E.  and  for  preferment  to  his  heirs,  and 
also  for  the  establishing  and  settling  of  the  said  messuage,  &c. 
according  to  the  true  intent  and  meaning  of  him,  the  said  D.  E. 
and  for  divers  other  considerations,  him,  the  said  D.  E.  the  father, 
towards  his  son,  especially  moving,  doth  for  himself,  his  heirs  and 
assigns,  and  every  of  them,  covenant,  grant  and  agree  to  and  with 
the  said  E.  E.  his  heirs  and  assigns,  that  he,  the  said  D.  E.  his 
heirs  and  assigns,  and  every  other  person  and  persons,  who  now, 
or  at  any  time  hereafter  shall  be  seized  of  or  in  the  said  mansion 
or  messuage,  with  the  appurtenances,  and  of  and  in  all  and  singular 
the  lands,  &c.  and  every  other  the  premises  before  mentioned, 
with  all  and  every  their  appurtenances,  and  of  and  in  every  part 
and  parcel  thereof,  and  of  and  in  the  reversion  and  reversions 
thereof,  &c.  shall  stand  and  be  seised  to  the  uses,  intents  and  pur- 
poses, hereafter  limited  and  appointed,  and  to  no  other  use,  intent 
or  purpose  whatsoever,  that  is  to  say,  to  the  use  and  behoof  of  the 
said  E.  E.  his  heirs  and  assigns  forever. 

(A  covenant  that  all  recoveries  and  conveyances  shall  be  to  the 

uses  before  limited.) 

And  it  is  also  fully  covenanted,  granted  and  agreed  upon,  by 
and  between  the  said  parties  to  these  presents,  and  every  of  them, 
and  the  said  D.  E.  doth,  for  himself,  his  heirs,  executors  and  ad- 
ministrators, covenant^  grant  and  agree  to  and  with  the  said  E. 
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E.  bis  heirs  and  assigiui,  that  aU  and  siagolar  reeovdries,  feoffments, 
alienatioQS,  conTeyanoes  to  uses,  and  all  other  cooveyancas  and 
assorances  whatsoeveti  of  the  said  premises  with  the  appurtenances, 
and  every  part  and  pafoel  thereof,  now  and  at  all  times  hiereafter, 
to  be  had  or  made,  shall  be  and  enure,  and  are  by  these  presents 
appointed,  limited,  and  declared  to  be  and  enure,  to  such  use  and 
uses,  as  are  by  these  presents  before  limited  and  appointed  and 
declared,  and  to  no  other  use  or  uses,  intent  or  intents  whatsoever. 
In  witness,  &c. 


2. — A  conveyance  or  settlement,  whereby  a  man  settles  an  estate 
on  himself,  and  divers  estates  for  life  and  in  tail;  by  covenant 
to  stand  seized. 

This  indenture,  made,  &c.  between  A.  B.  of of  the  one 

part,  and  J,  P.  of ,  and  F.  J.  of ,  of  the  other  part,  wit- 

nesseth,  that  it  is  covenanted  and  agreed,  by  and  between  the 
parties  to  these  presents,  in  manner  and  form  following,  that  is  to 
say ;  whereas,  the  said  A.  B.  the  day  of  the  date  hereof,  hath  but 
one  only  son,  B.  B.  his  heir  apparent,  and  one  daughter,  0.  R 
and  is  fully  resolved  and  determined,  how  and  in  what  manner  his 
lands,  Sec.  shall  remain,  continue  and  be,  as  Veil  in  the  lifetime 
of  the  said  A.  B.  and  B.  B.  his  son,  as  after  their  deaths  ,*  and 
being  withal  greatly  desirous  to  continue  and  stay  all  and  singular 
the  said  lands,  &c.  in  his  surname,  and  for  that  purpose,  to  settle 
the  same  as  foUoweth ;  he,  the  said  A.  B.  as  well  for  the  consider- 
ation aforesaid,  as  also  for  natural  and  fatherly  love  which  he  bear- 
edi  unto  his  said  two  children,  as  also  for  the  natural  love  which 
the  said  A.  B.  be^eth  unto  U.  B.  his  brother,  and  E.  B.  his  sis- 
ter, and  towards  F.  B.  his  kinsman  hereafter  named,  doth  cove- 
nant and  grant  for  l^m  and  his  heirs,  to  and  with  the  said  J,  F. 
and  F.  J.  their  heirs  and  assigns,  by  these  presents,  that  he,  the 
said  A.  B.  and  his  heirs,  and  all  and  every  other  person  and  per- 
sons and  their  heirathat  now  stand  and  be  seised  of,  or  in  all  and 
singular  the  said  lands,  (kc.  or  that  hereafter  shall  be  seised  of,  or 
in  the  said  lands,  4rc.  or  of  any  part  thereof  shall  stand  and  be 
seised  thereof,  and  of  every  part  thereof,  to  such  uses,  intents  and 
purposes,  and  upon  such  conditions  and  limitations  of  uses,  as  in 
these  presents  shall  be  expressed  and  declared,  and  to  no  other 

use,  intent,  or  purpose  whatsoever,  that  is  to  say : 

61 
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(lAmiiaiion  of  the  uses.) 

To  the  only  use  and  behoof  of  the  said  A.  B.,  for  and  daring 
the  term  of  his  natural  life,  without  impeachment  of  waste,  and 
from  and  after  the  determination  of  the  said  estate,  to  the  use  of 
the  said  J.  F.  and  his  heirs,  during  the  life  of  the  said  A.  B.  to 
prevent  his  docking  the  contingent  remainders  hereinafter  limited 
and  appointed  ;  and  from  and  after  his  death,  then  for  or  concern- 
ing the  said  lands,  &c.  to  the  use  of  6.  B.,  now  wife  of  the  said 

A.  B.,  for  the  term  of  her  life,  for  her  jointure,  and  in  lien  and  sat- 
isfaction  of  her  dower ;  and  after  her  decease,  to  the  use  of  the 
said  R  B.  and  the  heirs  male  of  his  body  lawfully  to  be  begotten, 
and  for  want  of  such  issue,  to  the  use  of  the  said  C.  B.  and  the 
heirs  male  of  the  body  of  the  said  C.  B.,  begotten  or  to  be  begot- 
ten, and  for  want  of  such  issue,  to  the  use  of  the  said  D.  B.  and 
the  heirs  male  of  his  body  lawfully  begotten ;  and  for  want  of 
such  issue,  to  the  use  of  the  right  heirs  of  the  said  A.  B.  forever : 
and  for  and  concerning  all  that  messuage,  d&c.,  and  all  the  residue 
of  the  said  premises,  not  limited  and  appointed  to  the  uses  before 
mentioned,  to  the  use  of  the  said  B.  B.  for  the  term  of  his  life, 
without  impeachmeift  of  waste  ;  and  after  his  decease,  to  the  use 
of  the  said  C.  B.  daughter  of  the  said  A.  B.,  and  the  heirs  of  the 
body  of  the  said  C.  B.  begotten  and  to  be  begotten ,-  and  for  want 
of  such  issue,  ^c.  &c.  to  the  use  of  th^  right  heirs  of  the  said  A. 

B.  forever.     In  witness,  &c. 


3. — A  conveyance  of  land  to  the  use  of  a  man^s  heirs,  the  profits 

during  his  minority  to  pay  debts. 

This  indenture,  made,  &c.  between  J.  F.,  &c.  of  the  one  part, 
and  R.  0.,  C.  R,  and  D.  C,  &c.  of  the  oAer  part,  witnesseth, 
that  the  said  J.  F.,  for  and  in  consideration  of  the  love  and  aflfec- 
tion  which  he  beareth  towards  A.  F.  and  his  three  sons,  and  for 
the  advancement  of  the  heirs  male  of  the  body  of  the  said  J.  F. 
lawfully  to  be  begotten,  and  for  divers  considerations  herein  men- 
tioned, hath  given,  granted,  enfeoffed,  and  confirmed,  and  by  these 
presents  doth,  &c.  unto  the  said  R.  C.,.  C.  R.  and  D.  C,  all 
those  lands,  &c.  with  all  and  singular,  &c.,  to  have  and  to  hold 
the  said,  &c.  unto  the  said  R.  C,  C.  R  and  D.  C,  and  their  heirs 
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forever ;  to  the  use  and  behoof  of  the  said  J.  F.  for  the  term  of 
his  natural  life,  without  impeachment  of  waste  ;  and  from  and 
after  the  decease  of  the  said  J.  F.  and  during  the  time  that  the 
said  A.  F.  son  and  heir  apparent  of  the  said  J.  F.  or  any  other, 
being  the  heir  of  the  said  J.  F.  shall  be  under  the  age  of  twenty- 
one  years,  and  until  some  heirs  of  the  said  J.  F.  diali  have  ac- 
complished the  full  age  of  twenty-one  years,  to  the  use  of  the  said 
R.  C,  C.  R.  and  D.  C.  and  the  survivors  and  survivor  of  them, 
and  the  executors  and  administrators  of  the  survivor  of  them : 

(Declaration  of  the  trusts,  6c,c.) 
Upon  trust  and  to  the  intent  and  purpose,  that  the  said  R. 


C,  C.  R.  and  D.  0.,  and  the  survivors  or  survivor  of  them,  and 
the  executors  and  administrators  of  the  survivor  of  them,  shall 
take,  levy,  possess,  use  and  enjoy  the  rents,  issues,  profits,  reven- 
ues, and  commodity,  of  all  and  singular  the  said,  &c.  with  the 
appurtenances,  and  the  same  employ,  during  the  minority  or  minor- 
ities as  aforesaid,  for  and  towards  the  performance,  payment  and 
satisfaction  of  all  the  legacies,  bequests  and  annuities,  and  debts  of 
the  said  J.  F.  to  be  mentioned  and  specified  in  the  last  will  and 
testament  of  the  said  J.  F.;  and  to  the  use  and  intent  that  the 
said  feoffees,  and  survivors  and  survivor  of  them,  their  or  his 
executors  and  administrators,  shall,  with  the  issues,  profits,  reven- 
ues and  rents,  coming,  growing  and  arising  oat  of,  and  from,  the 
said,  &c.,  with  the  appurtenances,  expend,  disburse,  and  bestow, 
at  all  times,  such  necessary  charges  in  the  law  and  otherwise,  for 
the  defence  and  maintenance  of  the  possession  and  title  of  all  and 
singular  the  premises,  and  every  or  any  part  thereof,  and  for  the 
reparation  and  amendment  of  all  buildings,  d&c.  in,  upon,  or  be- 
longing to  the  premises  aforesaid,  until  such  time  as  the  said  leg- 
acies, &c.,  to  be  mentioned  in  the  said  testament  of  the  said  J.  F. 
as  aforesaid,  shall  be  paid  and  performed,  and  until  some  heir  of 
the  said  J.  F.  shall  have  attained  to  the  age  of  twenty-one  years ; 
and  to  the  use  and  intent  that  after  such  legacies,  &c.,  paid  and 
performed,  the  said  feoffees  shall  stand  and  be  seized  of  the  over- 
plus of  such  rents  and  issues,  &c.,  to  the  only  use  and  benefit  of 
the  heirs  of  the  said  J.  F.,  and  after  the  heirs  of  th€  said  J.  F.  shall 
have  accomplished  their  full  ages  of  twenty-one  years,  that  then 
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the  said  R.  C;  G.  R.  aad  D»  0.  and  their  heira,  shall  slaod  and 
be  seized  of  all  and  aingular  the  said,  &>Cm  to  the  nae  of  A.  F. 
and  the  heiis  male  of  his  body  lawfully  begetlen ;  and  for  de£|alt 
of  such  heirs  male  of  the  body  of  the  said  A*  F.  lawfully  b^ot- 
ten,  to  the  use  and  behoof  of  the  said  R  F.^  seoond  aoin  of  the 
said  J.  F.,  and  the  heirs  male,  d&c.|  and  for  default,  &c.,  to  the 
use  and  behoof  of  the  heirs  male  of  the  body  of  C.  F.,  third  son 
of  the  said  J.  F.;  and  in  default,  d^c,  to  the  use  of  the  heirs  of 
the  body  of  the  said  J.  F.;  and  for  default  of  such  issue,  to  the 
use  of  the  right  heirs  of  the  said  A.  F.  forever : 

{Power  for  feoffor  to  make  leases.) 
Provided  always,  aud  it  is  the  true  meaning,  use  and 


intent  of  these  presents,  that  if  the  said  J«  F.  hereafter'  at  any 
time  during  his  lifetime,  shall  demise,  grant,  or  lease  the  said 
lands,  &c.,  or  any  part  or  parcel  thereof,  by  his  deed  indented 
under  his  seal,  and  with  his  subscription  of  his  name  with  his 
own  hand,  for  term  of  year  or  years,  or  life  or  lives  ;  that  then 
and  immediately  after  such  demise,  &c.  to  be  made  by  the  said 
J.  F.  the  said  R.,  C.  and  D.  shall  stand  and  be  seised  of  and  in 
the  said  manor,  d&c.  so  to  be  leased  or  granted,  to  the  use  and  be- 
hoof of  the  same  lessees  or  grantees,  and  every  of  them,  and  of 
their  several  executors,  &c.  during  the  terms  mentioned  in  such 
several  leases  or  grants  so  to  be  made  ;  so  that  the  yearly  rent  or 
rents,  mentioned  or  reserved  by  the  said  J.  F.  in  such  leases,  &c. 
be  yearly  paid,  made,  and  payable,  unto  the  said  J.  F.  during  his 
life,  and  after  his  decease,  to  such  person  or  persons,  as  by  the 
proper  and  true  meaning  of  these  presents,  ought  to  have  the  re- 
version or  remainder,  reversions  or  remainders  of  the  said  lands, 
&e.  so  to  be  leased  or  granted.  {A  letter  of  attorney  to  deliver 
seizin  to  the  feoff eesJ) 

{Power  to  revoke  uses,) 

Provided  always,  that  if  the  said  J.  P.  by  his  writing,  signed 
and  sealed  in  the  presence  of  three  witnesses,  shall  repeal,  revoke, 
or  determine  all  or  any  the  uses  aforesaid,  or  any  part  thereof,  that 
then  and  from  thenceforth,  the  uses  so  to  be  repealed,  shall  be  void 
and  of  no  elSect,  and  that  then  the  said  feoflfees  shall  thereof  stand 
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aeised  to  the  only  use  of  the  aaid  J.  F.  and  his  heirs  forever.    In 
witness,  Ac. 


4.  ^^  ^  marriage  ^Miemeni  of  a  mfi^s  forhme  (eonsisHnff  of 
lands f  goods^  ^c.)  to  her  use,  as  a  separate  and  distinct  estate* 

An  indenture  of  three  parts,  made,  &c.  between  A.  B.  of , 

of  the  first  part,  C.  D.  &c.  of  the  second  part,  and  E.  F.  and  G. 
H.  (trustees)  of  the  third  part.  Whereas  the  said  C.  D.  is  seised 
to  her  and  her  heirs  forever,  of  all  that  messuage  or  tenement, 
situate,  lying  and  being  in :  And  whereas,  a  marriage  is  in- 
tended shortly  to  be  had  and  solemnized  between  the  said  A.  B. 
and  the  said  C.  D.  upon  the  contract  of  which  marriage  the  said 
A.  B.  hath  agreed,  that,  if  the  same  shall  take  effect,  then,  not- 
withstanding the  said  marriage,  he,  the  said  A.  B.  his  executors, 
administrators  or  assigns,  shall  not  and  will  not  intermeddle  with, 
or  have  any  right,  title  or  interest,  either  in  law  or  equity,  in  or  to 
any  part  of  the  rents,  issues,  and  profits  of  the  said  messuage,  &.c. 
but  the  same  shall  remain,  continue,  and  be  to  the  said  C.  D.  or 
to  such  uses  as  the  said  C  D.  shall  think  fit  and  appoint :  Now 
this  indenture  witnesseth,  that  for  the  making  the  said  agreement 
efTectnal  in  law,  and  for  the  preserving  the  rents,  d&c«  of  the  mes- 
suage, &/:.  to  and  for  the  separate  use  of  the  said  C.  D.  and  so 
that  the  same  shall  not  be  in  the  power  or  disposal  of  the  said 
A.  B.,  he,  the  said  A.  B.  doth,  for  himself,  Sec.  covenant,  6c^.  to 
and  with  the  said  E.  F.  and  O.  H.  (trustees)  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  the  survivor  of  them, 
by  these  presents,  that  notwithstanding  the  said  intended  marriage 
shall  take  effect,  all  the  rents  of  the  messuage,  &c.  which  shall 
from  time  to  time  become  due  and  payable  to  her,  the  said  C.  D. 
by  virtue  of,  6oc.  aforesaid,  and  also  the  interest  dne  or  to  grow 
due  for,  &c.;  and  also  the  reversion  and  reversions  of  the  said 
messuage,  &c.  shall  be  accounted,  reckoned  and  taken  as  a  sepa- 
rate and  distinct  estate  of  and  from  the  estate  of  him,  the  said  A. 
R  and  be  in  no  wise  liable  or  subject  to  him,  or  to  the  payment 
of  any  of  his  debts,  but  with  the  profits  or  increase,  that  shall 
hereafter  be  begotten,  gained,  or  made  ot  the  same,  be  ordered, 
disposed  and  employed,  to  such  person  and  pensons,  and  to  and 
for  such  use  and  uses,  intents  and  purposes^  and  in  saeh  manner 
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and  form,  as  is  hereinafter  mentioned  and  dedaredi  (that  is  to  say,) 
that  the  ready  money  arising  or  accruing  out  of  the  said  separate 
and  distinct  estate  before  mentioned,  shall,  from  time  to  time,  be 
placed  out  at  interest  on  such  securities^  as  she,  the  said  C.  D. 
shall  think  fit :  which  securities,  during  the  coverture,  shall  be 
taken  and  made  in  the  names  of  the  said  E.  F.  and  G.  H.  (the 
trustees)  or  the  survivor  of  them,  or  in  the  name  or  names  of 
such  other  person  or  persons,  as  she,  the  said  C.  D.  shall  order 
and  appoint,  in  trust  for  her^  the  said  C.  D.  And  that  all  the  said 
separate  and  distinct  estate,  before  declared  and  allotted  for  the 
said  C.  D.  as  aforesaid,  and  the  produce  and  increase  thereof,  shall 
be  had,  taken,  held,  possessed  and  enjoyed  by  such  person  and 
persons,  and  for  such  use  and  uses,  as  the  said  G.  D.  shall  at  any 
time  or  times  hereafter,  during  her  life,  limit,  devise,  order  or  dis- 
pose of  the  same,  or  any  part  thereof,  either  by  her  last  will  and 
testaiiient  in  writing,  or  by  any  other  writing  whatsoever,  signed 
with  her  hand  in  the  presence  of  two  or  more  credible  witnesses. 

( The  husband  covenants  that  the  wife  shall  dispose  of  her  es- 

tate^  4^c.) 

-—  And  Ae  said  A.  B.  doth  for  himself,  his  heirs,  &c.  cov- 
enant, &c.  to  and  with  the  said  E.  F.  and  G.  H.,  (trustees) 
&c.  by  these  presents,  in  manner  following,  that  is  to  say,  that 
if  the  said  intended  marriage  shall  take  effect,  he,  the  said  A.  B. 
shall  and  will  permit  and  suffer  the  said  C.  D.  to  give,  grant 
and  dispose  of  her  said  separate  estate,  as  she  shall  think  fit  in 
her  lifetime,  and  to  make  such  will  or  other  writing  as  aforesaid, 
and  thereby  to  give,  order,  devise,  limit,  and  appoint  her  said 
separate  estate  to' any  person  or  persons,  for  any  trust,  use,  intent 
or  purpose  whatsoever ;  and  that  he,  the  said  A.  B.  shall  and 
will  permit  and  suffer  such  will,  hereafter  to  be  made  by  the 
said  C.  D.,  to  be  duly  proved  by  the  executors  in  such  will 
named  or  to  be  named,  and  probate  of  >;uch  will  to  be  had  and 
taken,  as  is  usual ;  and  that  the  person  or  persons  to  whom  the 
said  G.  D.  shall  give  or  dispose  of  any  part  of  her  said  sepaiate 
estate,  by  her  will,  or  any  other  writing  that  shall  be  signed, 
sealed  and  executed  by  her  in  the  presence  of  two  or  more  credi- 
ble witnesses  as  aforesaid,  shall  and  lawfully  may,  peaceably  and 
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qnietly  have,  hold,  use,  occupy,  possess  and  enjoy  the  same, 
according  to  the  true  meaning  of  such  gift,  devise,  or  appoint- 
ment,  without  any  let,  denial,  hindrance  or  interruption  of  or  by 
the  said  A.  B.,  his  executors,  administrators  or  assigns,  or  any  of 
them : 

("7%^  husband  covenants  that  the  trustees  may  commence  ao- 

turns,  &c.) 

And  also  that  it  shall  and  may  be  lawful  to  and  for  the 

said  E.  F.  and  6.  H.,  j&c.  at  any  time  from  and  after  the  said 
intended  marriage  shall  take  effect,  to  commence  any  action  or 
suit,  in  law  or  equity,  in  the  names  of  the  said  A.  B.  and  C.  D. 
his  intended  wife,  against  any  person  or  persons,  for  the  recov« 
ery  of  any  sum  or  sums  of  money,  due  or  to  grow  due  to  the 
said  C.  D.  on  her  said  separate  estate,  as  aforesaid ;  and  that  the 
said  A.  B.  shall  not  and  will  not  release  or  discharge  any  such 
action  or  suit,  nor  reoeive,  release,  or  discharge  any  sum  or  sums 
of  money  now  due,  or  hereafter  to  grow  due  to  the  said  G.  D. 
from  her  said  separate  estate  as  aforesaid,  without  the  special 
license  and  consent  of  them,  the  said  E.  F.  and  G.  H.  &c.  in  that 
behalf,  first  had  and  obtained,  in  writing  under  their,  or  some  of 
their  hands  and  seals,  but  he,  the  said  A.  B.  shall  and  will  avow, 
justify  and  maintain  all  lawful  actions  and  suits,  that  shall  and 
may  be  so  commenced  for  the  recovery  of  the  premises,  and  that 
he,  the  said  A.  B.  shall  and  will,  as  often  as  thereto  desired  by  the 
said  E.  F.  and  G.  H.  or  the  survivor  of  them,  join  with  the  said 
C.  his  now  intended  wife,  in  any  receipt,  release,  discharge,  or 
acquittance,  necessary  to  be  given  on  receiving  any  moneys,  due 
or  to  grow  due  to  the  said  0.  as  aforesaid. 

{The  husband  covenants  to  do  further  acts,  Sfc.) 

And  further,  that  he,  the  said  A.  B.  shall  and  will,  from 

time  to  time,  and  at  all  times,  from  and  after  the  said  intended 
marriage  shall  take  effect,  upon  every  reasonable  request,  and  at 
the  proper  costs  and  charges  of  the  said  E.  F.  and  G.  H.  (the 
trustees)  or,  &c.  make,  do  and  execute  all  and  every  such  fur- 
ther act  and  acts,  thing  and  things,  for  the  better  settling,  recover- 
ing and  receiving  the  moneys,  goods  and  estate  of  the  said  C.  D. 
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allotted  and  declared  for  her  separate  nee  and  benefit  and  dii^)08al 
as  aforesaid,  as  by  the  said  E.  F.  and  G.  H.  or,  k^c.  or  their,  or  any 
of  their  counsel  learned  in  the  law,  shall  be  reastxiably  devised, 
advised  or  required. 

(Proviso  for  trustees  to  reimburse  themselves  and  for  their  in- 

demnitjf.) 

Provided  always,  and  it  is  declared,  concluded  and  agreed 

by  and  between  all,  &c.  that  they,  the  said  E«  F.  and  G.  H.  &c. 
shall  and  may,  from  time  to  time,  reimburse,  satisfy  and  pay  him- 
self and  themselves  out  of  the  said  estate,  all  such  necessary  and 
reasonable  charges,  as  they  shall  sustain  or  be  put  unto,  by  reason 
of  their  being  made  parties  to  these  presents,  or  transacting  mj 
thing  pursuant  thereto :  And  that  neither  of  them,  the  said  E.  F. 
and  G.  H.  shall  be  any  ways  accountable  for  the  act  of  the  other, 
Of  liable  to  make  good  any  more  of  the  estate,  than  what  shall 
really  and  bona  fide  come  into  his  hands  or  custody. 

{Proviso  for  the  husband  to  be  indemnified  out  of  the  wife^s  es^ 
tate  from  all  eosts  sustained  by  joining  in  any  acHony  &c.) 

M.  Provided  also,  and  it  is  declared,  concluded  and  agreed, 
by  and  between  the  said  parties  to  these  presents,  that  the  said  A. 
B.  his  executors  and  administrators,  shall,  from  time  to  time,  and 
at  all  times  hereafter,  be  indemnified  and  saved  harmless,  out  ol 
the  separate  estate  of  the  said  C.  D.  of  and  from  all  manner  of 
costs,  charges,  damages  or  trouUe,  that  he  or  they  shall  or  may 
snistain,  incur,  or  be  put  unto,  for  or  by  reason  of  the  said  A.  B's 
joining,  or  being  a  party  in  any  action  or  suit,  for  recovering  any 
part  of  the  separate  estate  of  the  said  C,  or  his  joining  or  being 
made  a  party  in  any  receipt  or  release,  to  be  made  and  given  up- 
on receiving  any  part  of  the  separate  estate  of  her,  the  said  C.  ss 
aforesaid,  or  any  other  account  whatsoever,  relating  to  the  said 
separate  estate.     In  witness,  &c. 


B*^^  A  settlement  in  contemplation  of  marriage^  whereby  a  sum 
of  money  is  conveyed  to  trustees^  to  be  invested  in  stodcfor  ihi 
v>if^s  separate  use*    MSS. 

An  indenture  made  on  this  —  day  of ,  A.  D.  - —  by 

and  between  A.  B.,  &c.  of  the  first  part,  C.  D.,  &c.  of  the  secoad 
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fut,  aad  D.  E.  of ,  md  E.  F.  &c.,  (Ihm^m)  of  the  third 

{NHTC. 

(Recital  of  an  intended  marriage,  fyc.) 

Whereas  a  marriage  is  shortly  intended  to  be  solemnized  betweea 
the  said  A.  B.  and  C.  D.,  and  upon  the  treaty  of  said  marriage, 
it  was  agreed  between  the  parties  that  the  sum  of ,  the  per- 
sonal property  of  said  C.  D.  should  be  secured  to  her  use,  in 
manner  hereinafter  mentioned : 

( T?ie  wife  conveys  to  trustees,  in  tnist/or  herself,  Sf^c.) 

Now  this  indenture  witnesseth,  that  the  said  C.  D.  in  consider- 
ation of  the  said  intended  marriage,  and  of  the  premises,  and  of 
one  dollar,  to  her  in  hand  paid  by  the  said  A.  R,  the  receipt 
whereof  she  doth  hereby  acknowledge,  and  for  divers  other  con- 
siderations her  thereto  moving,  and  by  and  with  the  consent  and 
approbation  of  the  said  A,  B.,  testified  by  his  signing  and  sealing 
these  presents,  hath  bargained,  sold,  assigned  and  transferred,  and 
doth  hereby  bargain,  sell,  absign  and  trabsfer  unto  the  said  D.  E. 

and  E.  P.  (the  trustees)  the  sum  of .    To  have  and  to  hold 

the  same  to  the  said  D.  E.  and  E.  F.  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of  such  survivor : 
But  nevertheless  upon  thci  trust  and  to  the  intent  and  purposes 
hereinafter  expressed,  viz.  to  invest  the  same  in  bank  stock,  in- 
surance stock,  or  public  securities,  and  the  net  dividends  and 
profits  thereof,  to  receive  from  time  to  time  to  the  sole  use  of  the 
said  C.  D.  during  the  joint  liv^s  of  the  said  A.  B.  and  C.  D.  and 
the  same  net  dividends  and  profits,  to  pay  over,  from  time  to  time, 
to  the  said  C.  D.  for  her  sole  and  exclusive  use,  during  the  joint 
Kves  of  the  said  A.  B.  and  the  said  C.  D. ;  and  if  the  said  C:  D: 
shall  survive  the  said  A.  B.  then  to  deliver  and  pay  over,,  as  well- 
the  principal  stock  aforesaid,  as  the  dividends  and  profits  then  due 
and  accruing  thereon,  to  the  said  C.  D.  to  her  sole  use  and  behoof 
forever,  (and  if  the  said  C.  D.  shall  die  in  the  lifetime  of  the  said 
A.  B.  leaving  children,  then  to  deliver  and  pay  over  the  same 
principal  stock  and  dividends  and  profits,  to  such  children  as  shaU' 
survive  her,  to  their  sole  use  equally,  as  tenants  in  common ;  and 
if  any  of  the  said  children  shall  be  under  age  at  the  death  of  the 
said  C.  D.  to  reserve  the  delivery  and  payment  of  il&  share,  until 
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stieh  child  shall  be  married  or  bdeooie  of  age,  whicfaeTer  may  fine 
happen,)  and  if  the  said  C.  D.  shall  die  in  the  lifetime  of  the 
said  A.  B.  without  leaving  children,  then,  after  her  death,  to  de- 
liver over,  and  pay  the  said  principal  stock  and  dividends  and 
profits  unto  the  said  A.  B.  to  his  sole  use  and  behoof  forever. 

m 

( The  trustees  empowered  to  sellf  ^c*) 

And  upon  this  farther  trust,  that  the  said  D.  E.  atid  E.  F.  (the 
trustees)  &c.  shall  and  may  sell  and  dispose  of  the  aaid  stock, 
from  time  to  time,  whenever  they,  the  said  A.  B.  and  C.  D.  shall, 
by  joint  writing  under  their  bands  and  seals,  so  direct,  and  the 
proceeds  of  such  sale  or  sales,  invest  in  such  other  manner,  in 
personal  securities,  or  in  real  estate,  to  such  uses,  and  upon  such 
.trusts  as  they  shall,  by  such  writing,  under  their  bands  and  seals, 
direct.  And  upon  this  further  trust,  to  convey  the  same  stock  or 
other  converted  securities,  nnto  such  other  trustee  or  trustees,  for 
such  other  uses  and  purposes  or  for  the  same  uses  and  purposes, 
as  they,  the  said  A.  B.  and  C.  D.  may  and  shall,  by  any  joint 
writing  under  their  hands  and  seals,  direct  and  appoint. 

( TVie  covenant  of  the  trustees.) 

And  the  said  D.  E.  and  E.  F.  for  themselves  and  their  heirs, 
executors,  administrators  and  assigns,  do  hereby  covenant  to  and 
with  the  said- A.  B.  and  C.  D.  severally  and  not  jointly,  and  with 
their  several  and  respective  executors,  administrators  and  assigns, 
that  they,  the  said  D.  E.  and  K  F.  will  faithfully  and  truly  per* 
form  and  fulfil,  from  time  to  time,  and  at  all  times,  aU  and  aingii* 
lar  the  trusts  aforesaid  according  to  the  true  intent  and  meaning  of 
these  presents :  and  further,  that  they  will,  well  and  truly  ac- 
count, from  time  to  time,  with  them,  the  said  A.  B.  and  0*  D. 
severally,  and  with  their  several  and  respective  executors,  adminis- 
trators and  assigns,  of  and  for  their  doings,  receipts  and  deliveries, 
and  other  proceedings  in  the  premises :  and  further,  that  they,  the 
said  D.  E.  and  E  F.  will  not  waste,  injure,  or  convert  to  their 
own  use,  or  suffer  to  be  wasted,  ir^ured,  or  converted  to  their 
own  use,  any  stock  or  other  property,  which  shall  come  to  their 
hands,  by  virtue  of  the  trusts  aforesaid,  but  will  in  all  things 
faithfully  manage  the  same,  to  the  best  advantage  of  all  paftiei 
eoucerned  in  interest. 


(iiHovcmet  mttie  to  the  ImtAMS*) 

And  it  is  hereby  agreed  by  all  the  parties  aforesaid,  that  the  said 
D.  E.  and  E.  F.  &c.  (the  trustees)  shall  be  allowed  all  reasonable 
charges  in  the  premises ;  and  that  the  separate  receipts  of  the  said 

C.  D.  {the  wife)  shall  be  a  full  and  complete  discharge  to  the 
said  D.  E.  and  E.  F.  of  and  from  all  payments  and  deliveries, 
that  shall  be  made  to  her,  by  virtue  and  in  pursuance  of  the  pre- 
mises. 

( The  kueband  cevmanta  to  juMtify  actionOf  ^c.) 

And  the  said  A.  B.  doth  hereby  ratify  and  approve  of  the  pre- 
mises; and  doth  hereby  covenant  with  the  said  D.  E.  and  E.  F., 
&c.  at  all  times  hereafter,  fully  to  authorize  and  allow  the  said  C. 

D.  to  use  his  name,  in  any  process  or  suit,  which  may  at  any  time 
be  necessary  In  order  to  effectuate  and  enforce  the  trusts  aforesaid, 
80  that  the  same  process  or  suit  be  not  at  his  cost  and  expense ; 
and  in  such  suit  or  process,  to  appoint  in  his  name,  or  otherwise, 
one  or  more  attorney  or  attorneys  to  prosecute  and  pursue  the  same 
unto  final  judgment  and  execution.    In  testimony,  &c. 


6. — A  settlement,  in  consideration  of  a  marriage  to  be  had. 
Property  conveyed  to  trustees  in  trust  for  the  wife,  the  husband 
being  an  alien.     The  trustees  covenant  to  perform  the  trusts. 

MSS. 

• 

This  indenture  of  four  parts,  made  between  T.  G.  of ,  of 

the  first  part,  R.  E.  of ,  widow,  of  the  second  part,  L.  J.  of 

,  administrator,  jointly  with  said  R.  £.  on  the  goods  and  es- 
tate of  R.  T.  late,  ice.  deceased,  of  the  third  part,  and  R.  G.  and 

G.  R.  of ,  by  this  instrument  made  trustees  to  the  said  R.  E. 

to  hold  and  manage,  in  trust  for  her,  a  part  and  portion  of  her  per* 
sonal  property,  to  her  use  and  disposal,  as  is  hereinafter  more  fully 
expressed,  of  the  fourth  part,  witnesseth  : 

(Recital  of  an  intended  marriage,  4^} 

That  whereas  a  marriage  is  intended  to  be  had  and  sol- 
emnized, between  the  said  T.  G.  and  the  said  R.  E.  and  it  is  their 
intention  to  assign  and  secure,  to  her  separate  use  and  disposal,  a 
certain  part  and  portion  of  her  private  and  personal  property,  and 
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thereby  to  make  a  liberal,  c^urtain  and  sure  profiaioii  for  ber  aop- 
port  and  maintenance,  and  for  those  persons  whom  she  may  wish 
to  assist,  to  be  at  all  times  within  her  own  direction  and  control  ; 
and  whereas  her  said  personal  property  consists  in  her  share  of  the 
personal  estate  of  the  said  R.  T.  which  is  now  in  the  hands  of  the 
said  administrator,  and  cannot  at  present  be  conveniently  settled 
and  divided,  and  her  part  thereof  assigned  to  her,  before  the  saitl 
marriage :  Now,  therefore,  to  effect  the  said  intentions,  the  several 
parties  to  this  instrument,  covenant  and  agree  as  follows,  to  wit : 
in  the  first  place,  the  said  T.  G.  and  the  said  R.  E.  in  consideration 
of  the  premises,  and  of  five  dollars  paid  them,  jointly  and  severally 
covenant  with  the  said  R.  G.  and  G.  R.  made  trustees  as  aforesaid, 
and  with  the  survivor  of  them,  and  with  the  execntors  and  admin<- 
iftrators  of  the  survivor  of  them,  that  they,  the  said  T.  G.  and 
R.  E.  shall  and  will,  as  soon  as  the  said  personal  estate  of  the  said 
R.  T.  shall  be  settled  and  divided,  and  her  part  thereof  assigned^ 
or  sooner,  as  the  circumstances  of  the  said  estate  may  permit,  as- 
sign to,  and  vest  in  the  said  trustees,  to  the  sole  and  separate  use, 
benefit  and  disposal  of  the  said  R.  E.  as  well  during  the  said 
marriage,  as  otherwise,  so  much  of  her  said' share  in  the  said  per- 
sonal estate  of  the  said  R.  T.  as  in  the  opinion  of  the  said  admin* 
istrator  thereon,^  and  the  said  trustees,  shall  constitute  a  principal 

or  fund,  capable  of  producing  an  interest  or  income  of 

dollars  a  year,  and  in  such  parts  of  her  said  share,  as  the  said  ad- 
ministrator and  trustees  shall  judge  best  suited  to  the  purposes 
of  this  trust ;  and  that  the  said  trustees  as  aforesaid,  and  the  sur- 
vivor of  them,  and  the  executors,  &c.  shall  hold  and  manage  the 
said  principal  or  fund,  and  the  interest  and  income  thereof,  for  the 
times  and  purposes,  and  in  the  manner  in  this  instrument  expressed. 
And  the  said  T.  G.  and  R.  E.  further,  jointly  and  severally  cove- 
nant and  agree,  that  when  the  said  administrator  shall  so  assign  to, 
and  vest  in  the  said  tmstees,  the  said  principal  or  fund,  and  take 
their  two  receipts  therefor,  one  to  himself  and  one  to  the  said  R. 
E.,  4he  same  assignment  shall  be  deemed,  to  all  intents  and  pur- 
poses, an  advancement  of  so  much  of  the  said  R.  E's  said  share 
of  the  said  personal  estate  of  the  said  R.  T.  as  shall  be  expressed 
in  the  same  receipts,  and  the  said  administrator  fully  exonerated 
and  discharged  thereof;  and  the  said  T.  G.  and  R.  E.  further 
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covenant  and  agree,  that  if  any  depreck^ion,  diminution  or  loss 
shall  happen  to  said  principal  or  fund,  or  the  interest  or  income 
thereof,  while  the  same  shall  be  held  in  trust  as  aforesaid,  from  any 
unforeseen  casualties,  or  mere  errors  in  judgment  in  the  said  trus- 
tees, and  not  from  their  neglect,  inattention  or  default,  then  and  in 
that  case,  the  said  trustees  shall  not  be  held  accountable,  or  re« 
sponsible  for  such  depreciation,  diminution  or  loss. 

(  The  htisband  covenants  thai  ike  trust  property  shall  be  at  the 

tifffe^s  disposal f  4^.) 

And  in  the  second  place,  the  said  T.  G.  in  consideration  of  the 
premises,  and  of  five  dollars  paid  him,  covenants  and  agrees  with 
the  said  R.  G.  and  G.  R.  made  trustees  as  aforesaid,  and  the  sur- 
vivor of  them,  and  the  executors  and  administrators  of  the  survivor 
of  them,  that  the  said  principal  or  fund,  so  assigned  to,  and  vested 
in  them,  and  the  interest  and  income  thereof,  in  all  respects  what- 
soever, shall  be  held  and  managed  by  them,  to  and  for  the  sole 
and  separate  use,  benefit  and  disposal  of  the  said  R.  E.  her  said 
marriage  notwithstanding,  and  that  the  same,  in  no  manner  what- 
soever, shall  be  subject  to  the  direction,  control,  or  disposition  of 
him,  the  said  T.  G.  or  liable  for  his  debts ;  and  the  said  T.  G. 
further  covenants  and  agrees,  that  it  shall  be  lawful  for  the  said 
R.  E.  according  to  her  own  will  and  pleasure,  during  the  said  mar- 
riage, to  demand,  have  and  receive,  of  and  from  the  said  trustees, 
and  the  survivor  of  them,  and  the  executors  and  administrators  of 
the  survivor  of  them,  on  her  request  or  order,  made  in  writing,  at- 
tested by  two  witnesses,  any  part  or  portion  of  the  said  principal 
or  fund,  or  of  the  interest  or  income  thereof,  and  to  dispose  thereof 
as  she  may  think  proper  ;  and  that  it  shall  be  lawful  for  the  said 
trustees,  at  any  time,  to  pay,  deliver,  or  transfer  to  the  said  R.  E. 
on  her  request  or  order,  in  writing,  attested  as  aforesaid,  any  such 
part  or  portion  of  the  said  principal  or  fund,  or  of  the  interest  or 
income  thereof,  held  by  them  in  trust  as  aforesaid,  as  she  may  pro- 
pose, in  such  receipt  or  order,  to  receive  of  them  and  withdraw 
from  the  said  trust,  and  that  her  separate  receipt,  attested  as  afore- 
said, made  to  the  said  trustees,  or  her  order  so  attested,  with  the 
receipts  of  the  payee  or  indorsee  thereof,  shall  be  a  full  and  legal 
discharge  to  the  said  trustees,  for  so  much  of  the  said  principal  or 
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fimd,  or  the  inteiest  or  inemie  thereof,  at  ahall  be  ezpreBsed  in 
SDdi  receipt. 

( The  husband  covenants  that,  in  case  of  divorce,  trustees  may 

re-assignj  Sfc.) 

— — -  And  the  aaid  T.  G.  farther  co^enaiite  and  agrees,  that  in 
case  the  said  R.  E.  shall  aurviye  the  said  T.  G.  or  in  case  the  said 
marriage  shall  be  dissolved  a  vinculo  matrimoniif  then,  and  in 
either  case,  the  said  principal  or  fnnd,  or  the  interest  or  income 
thereof,  or  any  part  of  either  of  them  remaining  in  the  hands  of 
the  said  trustees,  shall  be  at  the  sole  disposal  of  the  said  R.  E. 
and  the  said  trustees  be  at  liberty  to  re^aasign^  pay,  deliver  or 
transfer  the  same  to  her  accordingly. 

(  The  husband  covenants  thai  the  wife  may  make  disposition  by 

unll, ) 

And  the  said  T.  G.  further  covenants  and  agrees,  that  the 

said  R.  E.  at  any  time  in  her  lifetime,  shall  have  power  to  make 
an  appointment  testamentary  in  writing,  and  therein  and  thereby, 
to  appoint  and  name  the  person  and  persons,  who  shall  be  entitled 
to  have  the  said  principal  or  fund,  or  the  interest  or  income  thereof, 
after  her  death ;  and  that  then,  by  virtue  thereof,  it  shall  be  law* 
ful  for  such  person  or  persons,  to  receive  the  same  of  the  said 
trustees,  and  to  discharge  them  thereof* 

( The  husband  covenants  that,  in  case  the  wife  makes  no  wiU,  the 
property  shall  go  to  her  representatives,  ^c) 

And  the  said  T.  G.  further  covenants  and  agrees,  that  in  case 
the  said  R.  E.  shall  not  in  her  lifetime  make  such  an  appointment, 
but  shall  at  her  death  leave  the  said  principal  or  fund,  or  the  in- 
terest or  income  thereof,  or  any  part  of  either,  in  the  hands  or 
management  of  the  said  trustees,  then  and  in  that  case,  the  said 
principal  or  fund,  and  the  interest  or  income  thereof,  or  what  may 
remain  thereof,  shall  after  her  death  descend  to,  and  be  distributed 
among  her  legal  representatives,  and  not  to  the  said  T.  G.  or  his 
representatives. 

(Agreement  that  major  part  of  trustees  m>ay  fict.) 
And  it  is  understood  and  agreed  by  the  parties  to  this  instrument, 
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that  the  major  part  of  the  said  tn»lees  living,  are  to  have  all  the 
power  vested  in  the  aforesaid  trustees,  and  that  all  written  requests, 
orders,  receipts,  and  appointmentSy  made  in  pursuance  of  this  in- 
strument, shall  be  deemed  good  and  valid,  if  the  same  shall  express 
the  intention  of  the  party,  though  the  same  may  not  have  all  the 
legal  formalities  usually  required  by  law* 

(Provision  in  case  trustees  refuse  to  perform^  ^c.) 

And  considering  that  there*  is  at  present  no  court  of 


chancery  in  this  Commonwealth,  to  direct  and  enforce  the  execu- 
tion of  trusts,  by  reason  whereof,  it  is  necessary  to  secure  to  the 
said  R.  E.  the  performance  of  this  trust,  by  the  covenants  of  the 
said  trustees,  the  said  T.  O.  further  covenants  and  agrees,  that  if 
the  said  trustees  shall  in  any  case,  refuse  or  neglect  to  perform 
their  trust  aforesaid,  or  any  of  their  covenants,  hereinafter  made 
and  inserted  for  the  security  of  the  said  R.  E.  and  it  shall  be 
deemed  necessary  by  her,  to  commence  and  prosecute  any  action 
or  actions  on  such  covenants,  and  to  join  the  said  T.  6.  with  her 
in  such  action  or  actions,  his  so  joining  therein  shall  be  for  the  sake 
of  form  only,  but  the  said  action  or  actions  shall  be  prosecuted, 
judgment  therein  rendered,  and  execution  thereon  issued  and  satis- 
fied, to  and  for  the  sole  and  separate  use,  benefit  and  disposal  of 
the  said  R.  E.  and  that  it  shall  be  lawful  for  the  said  trustees,  and 
for  any  officer  who  may  have  such  execution,  to  pay  the  contents 
thereof)  when  received^  to  the  said  R.  E.  and  to  plead  this  oove« 
nant  in  bar  to  any  demand  the  said  T.  Q.  shall  make  for  the  con- 
tents of  the  same  judgment  or  execution ;  and  generally,  diat  the 
said  T.  G.  shall  not,  in  any  manner  whatsoever^  release  or  relin* 
quish  the  said  trust,  or  any  of  the  covenants  herein  contained,  or 
in  any  way  impede,  hinder  or  defeat,  the  said  trust  or  any  of  the 
covenants  herein  contained,  or  in  any  way  impede,  hinder,  or  de* 
feat  any  of  the  provisions  herein  nuule«  to  secure  the  performance 
thereof :  And  it  is  understood  and  agreed  by  the  said  T.  O.  that 
the  said  principal  or  fund,  so  placed  or  vested  in  trust,  for  the  sols 
and  separate  use  and  disposal  of  the  said  R.  K  or  the  interest  or 
income  thereof,  shall  not  be  deemed  any  part  of  her  share  or  in* 
terest  in  the  estate  of  the  said  T.  O.,  but,  in  case  she  survive  him, 
she  shall  have  such  share  and  part  therein,  as  by  law  is  allowed^ 
any  thing  m  this  instrument  notwithstanding. 
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{AdministreUor  covenants  to  assign  to  trusiees  the  vnf^s  share 

of  intesUU^s  estate.) 

And,  in  the  third  place,  the  said  L.  J.  in  consideration  of  the 
premises,  and  of  *fi\re  dollars  paid  him,  covenants  and  agrees,  that, 
as  soon  as  the  said  personal  estate  of  the  said  R.  T.  shall  be  settled 
and  divided,  and  the  said  share  therein  of  the  said  R.  E.  assigned 
her,  or  sooner,  if  the  circumstances  of  the  said  estate  will  permit, 
he  will  assign  to,  and  vest  in  the  said  trustees,  the  survivors  and 
survivor  of  them,  and  the  executors  and  administrators  of  the  sur- 
vivor of  them,  to  the  sole  and  separate  use,  benefit  and  disposal 
of  the  said  R.  E.  as  well  during  the  said  marriage,  as  otherwise, 
so  much  of  her  said  share  in  the  said  personal  estate  of  the  said 
R.  T.  as  in  the  opinion  of  the  said  administrator  thereon,  and  the 
said  trustees,  shall  constitute  a  principal  or  fund,  capable  of  pro- 
ducing an  interest  or  income  of per  annum,  and  in  such  parts 

of  the  said  share,  as  the  said  administrator  and  the  said  trustees, 
shall  judge  best  suited  to  the  purposes  of  this  trust,  and  that  he 
will  take  of  the  said  trustees,  their  said  two  receipts,  and  deliver 
one  of  them  to  the  said  R.  E.  provided  there  shall  be  so  much  com- 
ing to  the  said  R.  E.  from  the  personal  estate  of  the  said  R.  T. 

( The  trustees  covenant  to  perform  the  trusts ^  ^c. ) 

And,  in  the  fourth  place,  the  said  R.  O.  and  O.  R., 

made  tmstees  as  aforesaid,  in  consideration  of  the  premises,  and 
of  five  dollars  paid  them,  do  jointly  and  severally  covenant  and 
agree  as  follows,  viz. :  that  they  and  the  survivors  and  survivor  of 
them,  shall  and  will,  when  requested  to  do  the  same,  receive  of 
the  said  administrator,  or  of  the  said  T.  G.  and  R.  £.,  or  of  the 
said  R.  E.,  as  the  case  may  require,  so  much  of  her  said  share  in 
the  said  personal  estate  of  the  said  R.  T.,  as  in  the  opinion  of 
the  said  trustees  and  administrator,  shall  constitute  a  principal  or 
fund  of  the  amount  aforesaid,  and  give  the  said  two  receipts 
for  the  same ;  and  that  they  will  hold  and  manage  the  same 
principal  or  fund,  and  the  interest  or  income  thereof,  in  the  trust 
as  aforesaid,  for  the  sole  and  separate  use,  benefit  and  disposal 
of  the  said  R.  E.  until  an  end  shall  be  put  to  the  said  trust  in 
one  of  the  ways  before  expressed ;  that  they  will,  as  soon  as 
circumstances  will  permit  after  they  shall  so  receive  the  said 
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principal  or  fond,  ye^  the  same  in  such  puUie  funds,  stocks,  or  in* 
corportited  banks,  bonds  well  secured  by  sureties  or  mortgages,  or 
other  property,  as  in  their  opinion  will  produce  the  greatest  annual 
interest  or  income,  consistent  with  the  security  lind  safety  of  the 
said  principal  or  fund  ;  that  they  will  well  and  truly  pay,  deliver 
and  transfer  to  the  said  R.  E.  from  time  to  time,  such  parts  and 
portions  of  the  said  principal  or  fund,  or  of  the  interest  or  income 
thereof,  as  she  shall  demand  or  propose,  and  receive  of  them  and 
withdraw  from  the  said  trust,  in  the  form  and  manner  before  ex- 
pressed, and  to  pay  her  yearly,  half  yearly  or  quarterly,  the  said 
interest  or  income,  as  they  shall  receive  the  same,  taking  her  re- 
ceipt or  discharge  made  in  the  form  aforesaid,  unless  the  said  R. 
E.  shall  at  any  time,  by  her  writing,  attested  by  two  witnesses, 
signify  her  intention  to  make  a  part  of  the  said  interest  or  income, 
principal,  in  which  case  they  will  make  such  interest  or  income, 
principal,  accordingly,  and  vest  and  secure  the  same,  additional 
principal  as  aforesaid  ;  that  in  case  any  event  aforesaid  shall  hap- 
pen, which,  by  this  instrument  ia  intended  to  put  an  end  to  this 
trust,  they  will  pay,  deliver  and  assign  or  transfer  the  said  prin- 
cipal or  fund,  and  the  interest  or  income  thereof  or  any  part  thereof 
that  may  be  remaining  in  their  hands,  on  the  happening  of  the 
said  event,  according  to  the  directions  and  provisions  hereinbefore 
expressed ;  that  in  case  an  action  shall  be  brought  by  the  said 
T.  G.  and  R.  E.  his  wife,  as  aforesaid,  against  the  said  trustees,  at 
any  time,  for  the  non-performance  of  any  of  their  covenants  herein 
contained,  they,  the  said  trustees,  the .  survivors  and  survivor  of 
them,  shall  and  will  permit  the  said  action  to  be  brought  and  pur- 
sued in  due  form  of  law,  and  to  proceed  to  her  use  and  benefit  as 
aforesaid,  and  shall  not,  and  will  not  plead  in  bar  or  abatement, 
that  the  said  T.  G.  is  an  alien,  or  an  alien  enemy,  in  case  of  a 
war,  or  that  he  has,  by  his  said  covenants,  precluded  himself  from 
all  advantages  or  right  in  the  said  action ;  and  that,  in  case  judg- 
ment shall  be  rendered  in  any  such  action,  they,  the  said  trustees, 
will  pay,  or  cause  the  contents  thereof  to  be  paid,  to  the  said  R. 
E.  to  her  use  and  disposal  as  aforesaid,  and  avail  themselves  of  the 
covenants  aforesaid  of  the  said  T.  G.  to  bar  any  claim,  which  he 
may  make  to  the  same ;  and  lastly,  that  they,  the  said  trustees,  shall 
and  will  vest,  secure  and  manage  the  said  principal  or  fund,  and 
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the  interest  and  incoiiiie  thereofi  00  placed  ia  tbeir  hands  ia  truly 
with  care,  diligence,  cautioD,  attention  and  faithfulness,  asking  and 
leoeiving  for  theijr  care,  attention,  trouble  and  services,  in  so  re* 
ceiving,  vesting,  jnanaging  and  paying  over  the  said  principal  or 

fund,  and  the  interest  or  income  thereof,  the  sum  of per 

oent.  on  the  said  interest  and  income.    In  witness,  4^. 


7.  —  A  marriage  settlement  in  consideration  of  a  marriage  to  he 

had* 

This  indenture  of  three  parts,  made,  &c.  between  J.  R.  &c.  of 
the  first  part,  A.  P.  &c.  (the  intended  wife)  of  the  second  part, 
and  H.  H.  and  L.  L.  (trustees)  of  the  third  part,  witnesseth ;  that, 
whereas  a  marriage  is  intended  between  the  said  J.  R.  and  A.  P. : 
and  whereas  part  of  the  personal  estate  of  the  said  A.  P.  consists 
of  thirty-two  cows  and  upwards ;  and  whereas,  it  is  agreed  that 
the  said  thirty-two  cows  and  one  bull,  and  such  other  things  as  are 
hereinafter  particularly  mentioned,  shall  be  assigned  by  the  said 
A.  P.  to  the  said  H.  H.  and  L.  L.  upon  the  trusts  hereinafter 
mentioned  respecting  the  same  ;  the  said  A.  P.,  in  pursuance  of 
that  agreement,  and  with  the  consent  of  the  said  J.  R.,  (testified 
by  his  signing  and  sealing  these  presents,}  and  in  consideration  of 
five  shillings  to  her  paid,  hath  assigned,  &c.,  and  doth,  &,c.  to  the 
said  H.  H.  and  L.  L.,  their  executors,  &c.,  all  such  personal  es- 
tate of  her,  the  said  A.  P.,  consisting  of  thirty-two  cows,  and  the 
increase  and  produce  to  arise  therefrom,  and  two  of  her  best  horses, 
and  one  bull,  &c.,  upon  the  several  trusts,  and  subject  to  the  agree- 
ment hereinafter  mentioned,  that  is  to  say,  upon  trust  that  the 
said  H.  H.  and  L.  L.  shall  permit  the  said  A.  P.,  or  such  person  as 
she  shall,  by  her  last  will  in  writing,  appoint,  and  in  default  of 
such  appointment,  the  administrators  of  the  said  A.  P.,  to  keep  and 
enjoy,  and  at  her  or  their  will,  to  sell  and  dispose  of  the  said  cows 
and  premises,  and  all  the  increase  and  produce  to  arise  and  be  pro- 
duced from  the  same,  for  her  and  their  own  proper  use  ;  and  that 
the  said  J.  R.  shall  not  intermeddle  therewith  ;  and  that  the  same, 
or  any  part  thereof,  shall  not  be  liable  to  his  control,  debts  or  dis- 
posal, but  shall  remain  wholly  in  the  power,  and  at  the  disposal 
of  the  said  A.  P. 
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And  the  said  J.  R.  for  himself,  d&c.  covenants,  6cc,  Chart  the 
said  cowsj  ^e.  and  the  kioiease,  benefit  and  produce,  arising  from 
the  same,  shall  at  all  times  hereafter,  remain  and  be,  to  and  for  tiie 
nses,  trusts  and  purposes  before  expressed  ;  and  that  he,  the  said 
J.  R.  will  permit  the  said  A.  P.  to  carry  on  the  trade  and  business 
of  a  cowkeeper  and  milkseller,  according  to  her  own  will  and  pleas* 
ure,  and  at  such  place '  or  jdaces  as  she  shall,  from  time  to  time 
think  proper,  for  her  own  sole  use  and  benefit.    In  witness,  &;c. 

NOTES. 

This  form  is  the  same  in  substance  with  that  which  was  the  foundation 
of  the  suit  in  Haselinton  v.  CriU^  cited  in  3  D.  and  E.  620. 

In  that  case,  after  the  marriage  had,  whilst  the  wife  was  living,  an  ex- 
ecution was  levied  against  the  goods  of  the  husband,  and  eight  cows  and 
one  heifer,  four  of  which  belonged  to  the  wife  before  marriage,  and  the 
rest  bought  with. the  money  produced  by  the  sale  of  the  milk  of  the 
cows,  were  seized  and  sold.  The  trustees  brought  an  action  of  trover 
against  the  officer,  and  a  verdict  in  their  favor  was  entered  up,  for 
Uie  value  of  the  cows  taken.  Lord  Mansfield^  Ck.  /.,  in  delivering  his 
opinion,  said,  *^  wherever  the  trust  can  be  supported  in  equity  this  Court 
wilt  conskler  the  trustee  entitled  ai  huoJ** 

In  the  case  Jamum  v.  Wooloion^  dsc.,  it  was  held  bv  the  Court, 
that  ^^  a  woman  may,  before  marriage,  with  the  consent  of  her  intended 
husband,  convey  all  her  stock  in  trade  and  furniture  to  trustees,  to  enable 
her  to  carry  on  her  business  separately  :  And  if  the  husband  do  not  in- 
termeddle with  them  and  there  be  no  fraud,  such  effects,  though  fluctuat- 
ing, are  not  liable  to  his  debts.  But  whether  the  trade  be  carried  on 
solely  by  the  wife,  or  jointly  with  the  husband,  is  a  question  of  fact  finr 
the  jury  ;  and  if  they  determine  the  latter,  the  stock  in  trade  js  liable  to 
the  debts  of  the  hu8l»nd.  But  even  in  such  a  case,  the  furniture  is  not, 
though  removed  to  the  husband^s  house.^*  3  D.  and  E.  618.  It  is  no 
objection  to  such  a  settlement  that  there  is  no  inventory  of  the  goods  in* 
tended  to  be  thus  settled.    Ibid. 


POWERS  AND  PROVISOS  WHICH  MAY  BE  INSERTED  IN   SETTLE- 
MENTS, fco. 

1.  — (Thai  the  person  in  possession  may  make  leases  for  years.) 

(See  in  seitlemenis,  No.  3.) 

■  Provided  alw^ays,  and  it  is  hereby  (further)  agreed  and 
declared,  by  and  between  all  the  parties  to  these  presents,  that  it 
shall  and  may  be  lawful  to  and  for  all  and  every  person  and  persons, 
being  in  the  actual  possession  of  all,  or  any  part  or  parts  of  the 
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)Ndd  hereinbefore  released  or  assigned  premnes  (or  say^  to  and  for 
the  said  H.  P.,  M.  P.  ^c.  respectivelify  from  time  to  Hme  during 
their  respective  lives,  when^  and  as  they  respectively  shall  come 
into,  and  be  in  thea<^ual  possession  of  the  released  premises,  or 
ony  of  them,  or  any  part  thereof,  ifc.)  by  virtue  of  any  of  the 
limitations,  uses  and  trusts  aforesaid,  by  aay  deed  or  deeds  indent- 
ed, under  their  hands  and  seals  respectively,  to  be  executed,  from 
time  to  time  to  make  any  lease  or  leases,  demises  or  grants  in  pos- 
session, but  not  in  reversion  or  remainder,  or  by  way  of  future  in- 
terest, of  all  or  any  of  the  said  freehold  and  leasehold  premises, 
&c.  or  of  any  part  or  parts  thereof,  whereof  such  person  or  persons 
shall  be  in  possession,  {except,  6fc.)  unto  any  person  or  persons, 
for  any  term  or  number  of  years  not  exceeding  twenty-one  years, 
so  as  no  such  leases,  by  any  express  words  therein  to  be  contained, 
be  made  dispunishable  of  waste,  and  so  as,  upon  all  and  every 
such  lease  or  leases,  there  be  reserved,  to  continue  payable  during 
the  respective  continuance  of  such  lease  or  leases,  the  best  and 
most  improved  yearly  rents  that  can  be  reasonably  had  or  obtain- 
ed, without  taking  any  sum  or  sums  of  money,  or  other  thing,  by 
way  of  fine  or  foregift  for  the  same,  and  so  as  in  every  such  lease 
there  be  contained  reasonable  and  usual  covenants  in  like  cases, 
and  also  a  proviso  or  clause  of  re-entry  for  non-payment  of  the 
rent  or  rents  to  be  thereby  reserved,  and  so  as  the  lessee  or  lessees, 
to  whom  such  leases  shall  be  made  as  aforesaid,  seal  and  execute 
counterparts  of  such  lease  and  leases,  respectively  to  bp  made  as 
aforesaid,  any  thing  in  these  presents  contained'  to  the  contrary 
notwithstanding. 

2.  (Aclausefortherevokationofuses.)  {Seein  settlements  No.  Z*) 

Provided  always,  and  upon  condition,  that  if  the  said  A. 

B.  shall,  at  any  time  hereafter  during  his  natural  life,  tender  to  pay 
unto  the  above  named  C.  D.  or  to  any  person  or  persons  to  his 

use,  the  sum  of ,  with  interest,  on  purpose  to  frustrate  and 

make  void  this  present  deed  and  the  estate  and  estates  thereby 
conveyed,  limited,  raised  or  assured ;  that  then,  and  from  thence- 
forth, this  present  deed,  and  all  and  every  the  uses,  limitations, 
estates,  grants,  articles  and  agreements  therein  or  thereby  men- 
tioned, limited,  raised,  or  in  any  sort  appointed^  and  ^he  execution 
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thereof  shall  be  absolutely  void,  frastrate  and  of  no  effect  in  th^ 
law  ;  any  thing  therein  contained,  Ac. 

3.  {A power  to  revoke  uses  and  appoint  new  ones.)  (See  in  deeds 

of  covenants  J  No.  4. ) 

Provided  also,  and  it  is  hereby  agreed  and  declared,  that 

it  shall  and  may  be  lawfnl  to  and  for  the  said  E.  B.  party  to  these 
presents,  at  any  time  during  his  natural  life,  by  any  writing  or 
writings  under  his  hand  and  seal,  testified  by  three  or  mope  cred- 
ible witnesses,  or  by  his  last  will  and  testament  in  writing,  so  tes- 
tified as  aforesaid,  to  alter,  change,  revoke,  annul  and  make  void, 
all  and  every  the  use  and  uses,  estate  and  estates,  hereby  limited, 
appointed  and  declared,  and  any  other  use  and  uses,  estate  or 
estates  thereof,  to  limit,  appoint  and  declare  as  to  him,  the  said 
E.  B.  shall  seem  meet. 

4.  (A  proviso  in  a  settlementj  enabling  tenants  for  life  to  make 

jointures,) 

Provided  always,  nevertheless,  and  it  is  hereby  declared  and 
agreed  by  and  between  the  parties  to  these  presents,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  A.  B.  and  C.  D.  when  and 
as  they  shall  respectively  be  in  the  actual  possession  of  the  said 
hereby  released  premises,  with  the  appurtenances,  by  virtue  of,  or 
under  the  limitations  herein  contained,  but  not  before,  or  otherwise, 
by  deed  or  deeds,  to  be  by  them  respectively  duly  executed  in  the 
presence  of,  and  *at tested  by  two  or  more  credible  witnesses,  to 
direct,  limit,  or  appoint  all  or  any  of  such  premises,  with  the  ap- 
purtenances, unto,  upon,  or  to  the  use  of  any  woman  or  women 
whom  they  shall  respectively  marry  or  take  to  wife,  for  and  dur- 
ing the  life  or  lives  only  of  such  woman  or  women  respectively, 
for  her  or  their  jointure  or  jointures,  so  as  the  lands,  tenements 
and  hereditaments  so  to  be  limited  for  such  jointure  or  jointuretf 
respectively  as  aforesaid,  shall  not  exceed  the  yearly  value  of  one 
hundred  pounds,  fpr  every  one  thousand  pounds,  which  shall 
bona  fide  be  had  and  received  in  marriage  with,  or  as  the  mac- 
riage  portion  of  such  respective  wife  or  wives,  and  so  proportion- 
ably  for  a  greater  or  lesser  sum  than  one  thousand  pounds. 
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5.  (Power  in  a  fnarriotge  settlement  for  trustees  to  change  the 
securities  in  which  the  wif^s  fortune  is  to  he  invested,)  {See 
Declaration  of  Uses  and  TYustSj  8.) 

Provided  also,  and  it  is  likewise  declared  and  agreed,  that 

it  shall  and  may  be  lawful  to  and  for  the  said  A.  B.  and  C.  D. 
(the  ii-ustees)  and  the  survivor  of  them,  and  the  executors,  ad- 
ministrators and  assigns  of  such  survivor,  and  they  and  he,  are 
and  is  hereby  authorized  and  requested,  at  any  time  or  times,  after 
the  solemnization  of  the  said  intended  marriage,  with  the  con- 
sent and  approbation  of  the  said  E.  and  F.  (the  husband  and  wife) 
party  hereto,  or  the  survivor  of  them,  testified  in  writing  for  that 
purpose,  if  they  or  either  of  them  shall  be  then  living,  and  after 
the  decease  of  the  survivor  of  them,  then  of  the  proper  authority 
'  of  the  said  trustees  or  trustee  for  the  time  being,  to  sell,  transfer 
and  dispose  of  any  such  stocks,  funds  or  securities,  as  aforesaid, 
aiMl  to  lay  out  the  money  arising  thereby,  in  or  upon  new  or  oth- 
er stocks,  funds  or  securities  of  the  like  nature,  when  and  as  often 
as  occasion  shall  require,  all  which  new  or  other  stocks,  funds  and 
securities,  and  the  interest,  dividends  and  annual  produce  thereof, 
shall  go  and  remain  upon  the  same'  trusts,  and  for  the  same  in- 
tents and  purposes,  as  the  stocks,  funds  and  securities  which  shall 
have  been  so  sold,  transferred,  or  disposed  of,  and  the  interest, 
dividends  and  annual  produce  thereof,  or  such  of  them  as  shall 
be  then  existing  or  capable  of  taking  effect. 

6.  {Power  for  truaiees^  with  the  consent  of  one^cf  the  parties  to 
theseiilemeni  coniainieeg  the  power,  ^o.  to  adt>ance  anff  port 
of  the  eafpoetant  portion  or  portions  ^  ehiidren,  before  the 
same  are  pafoblcy  S/^,) 

Provided  also,  and  it  is  hereby  farther  agreed  and  de- 
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elared,  by  and  between  the  parties  to  these  presents,  that  it  shall 
ftnd  may  be  lawful  to  and  for  the  said  C.  D.  and  D.  E.  (the  trus- 
tees) or  the  snrrivor  of  them,  and  the  executors,  administrators, 
and  assigns  of  such  survivor,  at  any  time  or  times  after  the  decease 
of  the  said  A.  B.  {or  in  his  lifetime,  in  case  he  shall  so  direct  by 
any  writing  or  writings  under  his  harnl^)  to  levy  and  raise,  by  the 
ways  and  means  aforesaid,  (or  hj  sale,  mortgage,  or  any  ether 
disposition  of  the  said  lands,  Sfc,  or  any  of  them,  or  of  any  p^^ 
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thereof^  or  by  and  out  oj  the  reBts^  i$sues  and  profits  thereof 
respectively^  ^ }  all  or  any  part  or  parts  of  the  porticm  or  pof* 
tions,  inteoded  to  be  hereby  provided  for  such  younger  sons  and 
daughters  aa  aforesaid,  not  exceeding  in  the  whole,  for  any  one 
such  child,  one  moiety  or  equal  half  part  or  share  of  his  or  her 
then  expectant  portion,  and  to  pay  and  apply  the  money,  to  be 
raised  for  the  preferment  and  advancement  of  such  child,  in  such 
manner  as  the  said  C.  D.  and  D.  R  or  the  survivor  of  them,  or 
the  executors,  administrators  or  assigns  of  such  survivor,  shall,  in 
their  or  his  discretion,  think  fit,  notwithstanding  the  pprtion  or 
portions  of  such  child  or  children,  shall  not  then  have  become 
vested  or  payable. 

7.  (Power  enabling  trustees  to  sell  or  exchange^  6fc.) 
Provided  also,  that  it  shall  and  may  be  lawful,  to  and  for 


the  said  A.  R  and  C.  D.  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor,  at' any  time  or  times  daring  the  life  of  the  said 
E.  F.  by  the  direction  and  with  the  approbation  of  the  said  E.  F., 
testified  by  any  writing  under  his  hand  and  seal,  attested  by  two 
or  more  credible  witnesses,  to  make  sale  of,  or  to  convey  in  ex- 
change for,  or  in  lieu  of  any  other  lands,  tu^  in  fee  simple,  in  poe- 

session,  to  be  situate  in  the  said  counties  of and  of ,  or 

one  of  them,  any  part  or  parts  of  the  lands,  &c.  hereinbefore  by 
these  presents  granted  and  released,  which  shall  or  may  be  proper 
or  convenient  to  be  sold  or  exchanged,  with  their  appurtenances, 
and  the  inheritaftce  thereof,  in  fee  simple,  to  any  person  or  persons 
whatsoever  for  such  price  or  prices  in  money,  or  any  other  equiv- 
alent, as  to  them,  the  said  A.  B.  and  C.  D.  or  the  survivor  of  them, 
or  his  heirs,  shall  seem  reasonable . 

8,   {Purchasers  not  to  see  to  the  application  of  the  purchase 

money,) 

And  upon  payment  of  the  money  arising  by  sale  of  the 

same  lands,  d&c.  or  any  part  or  parts  thereof,  to  the  said  A.  B.  and 
C.  D*  or  the  survivors  of  them,  or  the  heirs,  executors,  or  admin- 
istrators of  such  survivor,  the  receipts  of  them,  the  said  A.  B.  and 
a  D^  ^c.  ahaU  Uom  time  te  time,  be  a  good  and  sufficient  dis- 
charge and  discharges,  to  such  purchaser  or  purchasers,  for  the  pur^ 


ffOO  SETTLEMENTS. 

chase  money,  for  which  the  same  lands,  &c.  or  any  part  or  parts 
thereof  shall  be  sold,  or  so  much  thereof,  as,  in  such  receipt  or  re- 
ceipts, shall  be  so  expressed,  or  acknowledged  to  be  received,  and 
such  purchaser  or  purchasers,  and  his,  her  and  their  heirs,  execu- 
tors, administrators  and  assigns,  shall  not  afterwards  be  obliged  to 
see  to  the  application  of  the  same  surchase  moneys,  and  shall  not 
be  answerable  or  accountable  for  any  loss,  misapplication*^  or  non- 
application  of  the  same,  or  any  part  thereof. 

9.  {Purchase  money  of  premises  sold  to  be  invested  in  the  pur- 

chase  of  other  lands.) 

Provided,  nevertheless,  &c.  that  when  all,  or  any  part  or  parcel 
of  the  said  lands,  &c.  hereby  made  saleable  as  aforesaid,  shall  be 
sold  in  pursuance  of  these  presents,  all  and  every  the  sum  and 
sums  of  money,  which  shall  arise  by  such  sale  or^sales,  shall,  with 
all  convenient  speed,  be  laid  out  and  disposed  of  by  them,  the  said 
A.  B.  and  C.  D.,  or  the  survivor,  &c.  with  such  consent  and  ap- 
probation  as  aforesaid,  and  be  vested  in  the  purchase  of  other  free- 
hold lands,  &c«  which  may  lie  near  thereto,  and  be  cpnvenient  to 
be  purchased  therewith,  in  fee  simple,  in  possession,  free  from  in- 
cumbrances, to  be  situated,  &c.  of  equal  or  greater  value  than  the 
lands.  &c.  which  shall  have  been  so  sold  or  conveyed  as  aforesaid, 
and  the  lands,  &c.  so  to  be  purchased  or  taken  in  exchange,  as 
aforesaid,  shall  be  settled,  conveyed  and  assured  to  such  and  the 
same  uses,  upon  such  and  the  same  trusts,  and  to  and  for  such  and 
the  same  ends,  intents  and  purposes,  and  und^  and  subject  to 
such  and  the  same  powers,  provisos,  limitations,  declarations  and 
agreements  as  are,  in  and  by  these  presents,  limited,  expressed 
and  declared,  of  and  concerning  the  said  lands,  &c.  hereinbefore 
mentioned  to  be  hereby  limited  and  appointed,  granted  and  re- 
leased as  aforesaid,  or  as  near  thereto  as  the  deaths  of  persons  and 
other  contingencies  will  admit  of. 

10.  ( Till  new  purchase  made^  money  to  be  placed  out  on  securities,) 

And  it  is  hereby  further  declared  and  agreed,  &c.,  that,  in  the 
meantime,  and  until  the  money  arising  by  such  sale  or  sales  as 
aforesaid,  shall  be  invested  in  a  purchase  or  purchases  as  aforesaid, 
it  shall  and  may  be  lawful  to  and  for  the  said  A.  B.  and  C.  D. 
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{the  trustees)  and  the  survivor,  &c.,  by  and  with  the  consent  and 
approbation  of  the  said  E.  F.,  in  case  he  shall  then  happen  to  be 
living,  or  if'  he  shall  be  then  dead,  by  and  of  the  proper  authority 
of  them,  the  said  A.  B.  and  C.  D.  or  the  survivor^  &c.  to  place 
out  such  sum  or  sums  of  money,  at  interest,  in  their  or  his  names 
or  name,  either  in  the  public  stocks  or  funds,  or  upon  real  or  in 
governAent  securities,  and  also  with  such  consent  and  apjHrobation, 
or  as  of  their  or  his  own  proper  authority,  as  the  case  shall  hap- 
pen, from  time  to  time,  to  call  in  the  principal  money,  so  as  afore- 
said placed  out,  and  to  lay  out  and  invest  the  moneys  thereby  aris- 
ing, in  or  upon  such  new  or  other  stocks,  funds  or  securities,  until 
such  purchase  or  purchases  shall  be  made  as  aforesaid,  and  the  in- 
terest and  proceeds  of  the  moneys  so  invested  in  securities,  shall 
go,  and  be  paid  and  applied  to  such  person  or  persons,  to  and  for 
such  uses,  intents  and  purposes,  and  in  such  manner,  as  the  rents 
and  profits  of  the  said  lands,  &c.  so  as  aforesaid  hereinbefore  di- 
rected to  be  sold,  would  go  and  be  payable  or  applicable,  in  case 
such  purchase  or  purchases  was  or  were  then  actually  made. 

11.  (A  clause  for  the  appoifttment  of  new  trustees  in  case  of  the 
death  of  the  former  trustees^  or  refusal  to  act,  i^c)  (See  dc" 
elaraium  of  uses,  6,) 

And  it  is  hereby  declared  and  agreed,  that  in  case  any  of 

them,  the  said  A.  B,,  C.  D.,  E.  F.  and  G.  H.,  or  any  future  or  suc- 
ceeding trusteeg  or  trustee,  to  be  hereafter  appointed  by  virtue  of 
these  presents,  shall  die,  or  be  desirous  to  relinquish  the  trusts 
aforesaid,  at  any  time  before  the  said  trusts  shall  be  fully  executed 
and  performed  or  otherwise  determined,  it  shall  and  may  be  lawful 
to  and  for  the  said  M.  M.  and  O.  his  intended  wife,  during  their 
joint  lives,  and  after  the  decease  of  the  said  O.  in  case  the  said  M. 
M.  shall  survive  her,  to  and  for  him,  the  said  M.M.,  and  after  both 
their  deceases,  then  for  the  surviving  and  other  trustees  or  trustee, 
and  he  and  they  is  and  are  hereby  required,  as  soon  as  may  be 
after  the  death  of  any  such  trustee,  or  his  desire  of  relinquishing 
the  tnist,  signified  to  him  or  them,  to  nominate  and  appoint  some 
other  fit  and  proper  person  or  persons,  to  be  a  new  trustee  or  trus- 
tees for  the  purposes  aforesaid,  in  the  place  or  stead,  places  or 
steads  of  him  or  them,  so  dying  or  relinquishing,  with  the  like 
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power  to  the  said  M.  M.  and  O.  during  their  joint  liveSi  and  to 
the  said  M.  M.  if  he  shall  survive  the  said  O.  in  case  at  any 
time  of  the  death  or  relinquishing  of  all  the  trustees  for  ^e  time 
being,  and  so  fronti  time  to  time,  when  and  so  often  as^  during 
the  existence  of  the  aforesaid  trusts,  or  any  of  them,  the  like  case 
shall  happen,  and  thereupon,  and  in  every  or  any  such  case,  the 
said  trust  moneys  and  securities,  in  and  upon  which  the  same  shall 
be  then  placed  or  invested,  or  so  much  and  such  part  thereof  as 
shall  then  remain  unapplied  to  and  for  Ihe  uses  and  purposes  afore- 
said, shall,  with  all  convenient  sp^ed,  be  paid,  assigned  or  trans- 
ferred, so  and  in  such  manner,  as  that  the  same  shall  become  fully 
and  legally  vested  in  the  surviving  or  continuing  trustees  or  trustee, 
(if  any  such  there  be,)  and  of  such  new  appointed  trustees  or 
trustee  as  aforesaid ;  or  if  there  shall  be  no  such  surviving  or  con-' 
tinuing  trustee,  then  in  the  names  of  such  new  appointed  trustees, 
in  the  manner  aforesaid ;  but,  nevertheless,  upon  and  subject  to  the 
trusts  before  mentioned  or  such  of  them  as  shall  then  exist,  or  be 
capable  of  taking  effect,  and  such  pesson  or  persons,  so  to  be 
appointed  a  trustee  or  trustees  as  aforesaid,  shall  and  may  from 
thenceforth  act  in  the  execution  and  business  of  the  said  trusts,  as 
fully  and  effectually,  and  with  the  same  power  and  authority  in 
all  respects,  and  to  all  intents  and  purposes,  and  with  the  like  in- 
demnification, as  he  or  they  might  or  could  have  done,  in  case  he 
or  they  had  been  originally,  by  these  presents  or  otherwise,  ap- 
pointed or  made  a  trustee  or  trustees  for  the  same  purposes,  euiy 
thing  hereinbefore  contained  to  the  contrary  thereof  in  anywise 
notwithstanding : 

12.  (Suck  new  trustees  to  execute  declarations  of  trusts,) 
Provided  always,  that  upon  every  such  appointment  of 


a  new  trustee  or  trustees,  as  aforesaid,  he  or  they  do,  immediately 
upon  the  said  trust  money  or  securities  being  paid,  assigned,  transn 
ferred  or  conveyed  to  him  or  them,  seal  and  execute,  unto  the 
person  or  persons,  who,  for  the  time  being,  shall  be  entitled  to  the 
benefit  of  said  trusts,  one  or  more  declaration  or  declarations  of 
the  trust  or  trusts  of  such  money  or  securities,  to  the  effect  and 
for  the  ends  and  purposes  hereinbefore  mentioned  or  declared, 
of  and  concerning  the  same,  or  snch  and  so  many  of  them,  as. 
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at  such  time  or  times  respectively,  shall  exist,  or  be  capable  of 
takiDg  effect. 

13.  (Another  provision  in  a  declaration  of  trusts  in  a  settle^ 
ment,  Sfc.  for  filling  up  the  number  of  trustees  in  case  of 
deaths  Sf'c,  so  as  to  prevendHhe  trust  estate  front  vesting  in  the 
heirsj  &c  of  the  trustees.) 

Provided  always,  nevertheless,  and  it  is  hereby  declared 

and  agreed,  by  and  between  the  said  parties  to  these  presents,  that 
when,  and  so  soon  as  the  said  trustees,  parties  to  ^hese  presents, 
shall,  by  death  or  otherwise,  be  reduced  to  tlie  number  of  three, 
then  such  three  trustees,  or  the  survivors  or  survivor  of  them,  shall 
thereupon  forthwith  elect,  and  make  choice  of  so  many,  and  such 
other  fit  and  proper  persons  (being  protestant  dissenters  of  good 
credit  and  reputation)  to  be  trustees,  together  with  the  remaining 
trustees  or  trustee,  for  the  purposes  aforesaid,  as  shall  then  com- 
plete and  make  up  the  number  of  trustees,  six  or  seven  at  most ; 
and  that  thereupon,  and  so  soon  as  conveniently  may  be  after  such 
choice  aforesaid,  the  then  remaining  trustees,  or  the  survivors  or 
stirvivor  of  them,  shall,  by  advice  of  counsel  learned  in  the  law, 
well  and  suflSciently  convey-,  assign  and  make  over  all  the  rest 
and  residue  of  the  said  trust  estate,  moneys  and  premises,  so  and 
in  such  sort,  as  that  the  same  shall  be  legally  vested  in  the  said 
then  remaining  trustees  or  trustee,  and  such  new  trustees,  to  5e 
elected  and  chosen  as  aforesaid,  their  heirs,  executors,  administra- 
tors and  assigns  respectively,  upon  the  trusts  and  to  and  for  the  in- 
tents and  purposes,  and  subject  to  th^  provisos  and  agreements,  in 
these  presents  mentioned,  expressed  and  declared,  of  and  concern^ 
ing  the  same  estate,  moneys  and  premises,  and  so  from  time  to 
time,  and  as  often  as  during  the  trusts  aforesaid,  the  said  trustees, 
for  the  time  being,  of  the  aforesaid  premises,  shall,  by  death  or 
otherwise,  be  reduced  to  the  number  of  three  ;  to  the  end  the  said 
trust  estate  may  not,  at  any  time  hereafter,  come  to,  or  rest  in  the 
hands  of  the  heirs,  executors  or  administrators  of  any  single  sur- 
viving trustee. 

NOTES. 

"  Two  joint  tenants  for  life  with  a  joint  power,  if  either  of  them 
departs  with  his  estate  for  life,  the  power  is  extioguished.^^  Max,  in 
Conv.  48. 
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*'*'  Tenant  for  life  makes  a  lease  by  virtue  of  a  power ;  on  his  decease 
the  lease  has  continuance,  and  the  reversioner  must  have  the  rent  from 
the  last  day  of  payment/^     lb,  49. 

''  A.  tenant  for  life,  with  a  power  to  appoint  the  reversion,  intends 
to  convey  his  whole  interest.  It  is  proper  for  A.  first  to  appoint  the 
reversion,  and  by  the  same  deed  afterwards  to  convey  the  estate  for 
life.  Some,  out  of  abundant  caution^first  appoint  the  reversion,  and 
by  a  separate  deed  convey  the  estate  for  life,  from  an  apprehension, 
that  if  the  appointment  and  conveyance  were  by  the  same  deed,  it 
taking  effect  at  the  same  moment,  the  estate  for  life  would  be  gone, 
and  consequently  the  power  of  appointment  extinguished  ;  but  this 
apprehension  is  not  well  founded,  the  law  being  clearly  otherwise." 
lb.  16. 

"  Where  A.  has  an  authority  to  sell  under  a  power  and  as  owner, 
the  best  way  is,  to  take  a  conveyance  both  under  the  power  and  under 
the  ownership.  As,  where  A.  is  tenant  for  life,  .remainder  to  his  wife 
for  life,  with  a  power  for  them  to  revoke,  remainder  to  the  first  aod 
other  sons  in  tail.  The  safest  way  for  a  purchaser,  is  to  take  the 
conveyance  by  a  revocation,  and  afterwards  by  other  deeds  and  a  fine." 
JA.  17. 

"  If  a  married  woman  is  tenant  for  life  with  a  power  of  appointment, 
remainder  to  her  in  fee,  the  proper  way  is  both  to  appoint  and  convey 
as  owner,  that  is,  by  lease  and  release  and  fine.^'     lb.  17. 

^'  Three  or  four  married  women,  seized  in  fee  as  tenants  in  common 
of  an  estate,  and  intending  to  sell  the  same,  the  right  way  is,  for  all  of 
them  with  their  husbands,  to  convey  to  two  trustees,  in  trust  to  sell,  with 
the  consent  of  their  respective  executors,  dz;c.  The  sale  may  be  pro- 
ceeded in  at  any  time,  but  otherwise  one  .of  the  women  dying,  and  leav- 
ing an  infant  heir,  might  obstruct  the  sale,  and  involve  the  otherB  in 
difficulty."     lb,  18.  . 

^^  An  infant  may,  in  some  cases,  exercise  a  power ;  as,  where  he  ib  a 
mere  instrument ;  but,  it  should  seem,  not  otherwise."  Watk.  on  Coav. 
139. 

'^  A  power  may  be  given  to  a  married  woman  ;  and  if  a  power  be 
given  to  a  feme  sole^  which  it  is  intended  she  should  execute,  though  she 
afterwards  marry,  it  should  be  expressly  said  ^  whether  sole  or  covert. 
Watk.  on  Conv.  143. 


io 
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A  surrender  should  be  made  by  a  person  in  possession,  to  the  person 
next  in  remainder  or  reversion,  and  there  should  be  a  privity  of  estate 
between  them. 

If  a  husband  have  a  lease  for  years  in  right  of  his  wife,  he  may 
surrender  alone.  But  if  he  have  an  estate  of  freehold  in  her  right,  a 
surrender  by  him  alone  is  good  during  his  own  life  only.     By  their 
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joint  deed)  acknowledged  and  recorded,  in  Massachusetts,  her  estate  may 
be  wholly  surrendered.  One  joint  tenant  cannot  surrender  to  his  com- 
panion, though  the  former  is  joint  tenant  for  life  only,  and  the  latter  is 
tenant  in  fee  simple.  A  woman  cannot  surrender  her  dower,  before 
assignment,  though  her  deed,  if  containing  apt  words,  may  operate  as  a 
release. 

Tenant  for  years  may  surrender  to  tenant  for  years  next  in  remainder, 
but  tenant  for  life  cannot. 

Tenant  for  life  of  another,  cannot  surrender  to  another  tenant  for  life 
of  another,  of  the  same  estate  in  remainder  ;  but  tenant  for  life  of  an' 
other  may  suhtsnder  to  a  tenant  for  his  ovm  life  of  the  same  estate,  in 
remainder. 

Tenant  in  tail,  or  in  fee  simple  conditional,  cannot  surrender. 

If  a  feme  sole  lease  land,  and  afterwards  take  husband,  the  lessee 
cannot  surrender  to  the  husband.  But  in  Massachusetts,  the  lessee  may 
surrender  to  the  husband  and  wife,  without  doubt,  by  an  indenture 
acknowledged  and  recorded. 

Any  estate  for  life^  whether  in  dower,  jointure,  by  the  courtesy,  dec. 
&c.  may  be  surrendered.  But  a  mere  right  or  title  cannot  be  surren- 
dered. Nor  can  an  estate  for  life  or  for  years,  be  surrendered  for  parts 
of  its  duration,  and  retained  for  the  rest. 

A^  surrender  to  one  joint  tenant  enures  to  all,  but  a  grant  to  one  joint 
tenant  in  reversion  by  tenant  for  life,  or  tenant  for  years,  enures  as  a 
grant  to  him  alone  to  whom  it  is  made.  But  this  operation  does  not 
arise  from  any  peculiar  efficacy  in  the  words  surrender^  or  grants  but 
arises  from  the  relation  which  the  estates  have  to  each  other.  A  surren- 
der may  be  made  by  the  word  "  grant,"  and  a  conveyance,  where  the 
word  surrender  is  used,  may  be  void  as  a  surrender ^  and  yet  take  effect 
as  a  grants  if  other  proper  words  be  used. 

If  lessee  for  life  accepts  a  lease  from  the  lessor,  it  will  be  a  surrender, 
and  that  though  the  new  lease  be  only  for  years.  And  the  law  is  the 
8am#  with  regard  to  lessee  for  years,  for  if  he  accept  of  a  new  lease, 
though  for  a  shorter  term,  his  first  lease  is  surrendered.  Plow,  Com. 
106 ;  Dy.  140.  b. 

If  the  new  lease  is  to  commence  at  a  future  day,  yet  it  operates  an  im- 
mediate surrender.    Cro.  £1.  522 ;  Co.  Lit.  338.  a. 

A  surrender  may  be  made  upon  condition,  and  if  the  condition  is 
broken,  the  estate  will  be  revested.     Co.  Lit.  218.  h. 

An  estate  surrendered  has  continuance  notwithstanding  the  surrender, 
so  far  as  to  avoid  a  prejudice  to  a  stranger.     Co.  Lit.  338.  b. 

A  surrender  to  a  lessor,  who  disagrees  to  it,  is  void.     2  Vent.  207. 

As  an  estate  is  extinguished  by  a  surrender,  it  seems  a  use  cannot 
arise  or  be  limited  upon  it,  as  such. 

A  tenant  for  life  being  disseised,  or  a  tenant  for  years  ousted,  cannot 
surrender,  without  entry,  or  something  tantamount. 

Though  the  words  "  surrender  "  and  "yield  up,"  are  the  most  proper 
words  to  make  a  surrender,  yet  any  others  which  declare  the  intention  of 
the  tenant,  that  the  person  in  reversion  or  remainder  shall  have  his  inter- 
est, are  sufficient. 

If  lessee  for  years  takes  a  new  lease  from  the  lessor,  on  condition, 
which  is  afterwards  broken,  by  the  lessee,  or  performed   by   lessor 
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according  to  the  stiptiJaiian^  both  leases  are  determined.  The  first  is 
extinguished  by  the  surrender  in  laito  ;  the  second  is  Toid  by  the  breach, 
or  performance  of  the  condition. 

And,  which  is  particularly  deserving  attention,  if  lessee  for  years  takes 
a  grant  of  the  reversion  on  condition,  which  is  broken  or  performed  as  be- 
fore,  the  lease  is  extinguished  by  the  surrender  in  law.  See  Dyer,  140,141. 

But  if  lessee  for  life  or  years  accept  a  void  lease,  and  not  voidable 
only,  it  does  not  operate  a  surrender.     See  4  Bur.  2213. 


1.  —  A  short  form  of  a  surrender. 

Enow  all  men  by '  these  presents,  that  I,  A.  B.  &.c.  by  these 
presents  do  grant  and  surrender,  &c.  to  C.  D.,  his  heirs  and  as- 
signs, the  manor  of,  &c.  and  the  reversion  and  reverBions,  remain- 
der and  remainders  of  the  same.  To  have  and  to  hold  the  same 
unto  the  said  C.  D.  and  his  heirs  forever.     In  witness^  &c. 


2.  —  A  surrender  J  from  fai/ier  to  son,  of  the  father^  s  life  estate^ 
to  enable  the  son  to  make  a  jointure,  pursuant  to  a  power  in  a 
settlement. 

An  indenture  made,  &c.  between  J.  H.  &c.  of  the  one  part, 
and  A.  H.  (only  surviving  son  and  heir  apparent  of  the  said  J. 
H.)  of  the  other  part. 

Whereas  by  indenture,  &c.  bearing  date,  &c.,  all  those,  &c. 
and  the  appurt^iances,  dtc,  and  the  reversion,  &c.,  were  sealed 
and  limited,  and  now  stand  settled  and  limited,  to,  for  and  upon 
the  several  uses,  trusts,  intents  and  purposes  therein  expressed, 
and  hereinafter  mentioned  of  and  concerning  the  same,  (that  is  to 
say,)  to  the  use  of  the  said  J.  H,  for  his  life,  without  impeachment 
of  waste,  and  from  and  immediately  after  his  decease,  and  after  all 
limitations  thereof  which  are  since  determined,  or  become  incapa- 
ble of  taking  effect,  by  the  death  of  the  said  J.  H.  without  issue 
male  of  his  body,  to  the  use  of  the  said  A.  H.  for  life,  without  im- 
peachment of  waste  with  remainder,  &c.  &c. :  (Recital  of  a  set- 
tlement and  power  of  jointure  and  of  intended  marriage.)  Novi^ 
this  indenture  witnesseth,  that  in  consideration  of  five  shillings  by 
the  said  A.  H.  to  the  said  J.  H.  paid,  he,  the  said  J.  H.  by  these 
presents  doth  grant,  surrender  and  yield  up,  &c.  unto  the  said  A 
H.  his  heirs  and  assigns,  all  those,  &c.  and  the  reversion,  &c.,  ^nd 
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« 

all  the  estate,  6cc.  to  the  intent  aad  purpose,  that  the  estate  for  life, 
or  life  interest  of  him,  the  said  J.  H.  of  and  in  the  said,  &c.  men- 
tioned to  be  hereby  granted  and  surrendered,  and  of  and  in  every 
part  and  parcel  thereof,  with  their  and  every  of  their  appurten- 
ances, may  merge  and  be  absolutely  extinguished,  so  that  he,  the 
said  A.  H.  may  be  in  the  actual  possession  of  the  same  premises. 
(Add  a  covenant  from  the  father  that  he  hath  not  incumbered.) 
In  witness,  &rC. 


3.  —  A  surrender  of  dower. 

An  iadenturo  made,  Sm.  between  M.  D.^  &c.,  widow,  reliel  of 

J.  D.  late  of ,  deceased,  of  the  one  part,  and  L.  D.,  the  eldest 

brother  and  heir  at  law  of  the  said  J.  D.,  of  the  other  part. 
Whereas  the  said  L.  D.  hath  agreed  to  secure  to  the  said  M.  D., 

her,  &c.,  the  payment  of  the  sum  of with  interest  for  the 

same  after  the  rate  of ,  and  in  consideration  thereof,  the  said 

M.  D.  hath  agreed  to  surrender  a  certain  messuage,  &c.,  and  also 
to  release  all  her  dower,  and  right  and  title  to  dower  of  and  to  all 
and  every  other  the  messuages,  &c.  late  of  her  said  husband  J. 
D.  whereof  or  wherein  he,  during  the  xoverture,  was  seised  of 
any  estate  of  inheritance  :    Now  this  indenture  witnesseth,  that  in 

consideration  of  the  sum  of ,  intended  to  be  f^ecured  with 

such' interest  as  aforesaid,  and  of  the  sum  of to  the  said  M. 

D.  in  hand  paid,  the  receipt,  &c.,  she,  the  said  M.  D.  by  these 
presents  doth,  &c.  unto  the  said  L.  D.,  his  heirs  and  assigns,  all 
that  messuage,  &c.  and  all  the  estate,  &e.  which  the  said  M.  D. 
hath,  or  can  or  may  claim,  of,  in,  to  or  out  of  the  said  messuage, 
&c.  And  this  indenture  further  witnesseth,  that  for  the  consider- 
ations aforesaid,  she,  the  said  M.  D.  by  these  presents  doth  remise, 
release,  &,c.  unto  the  said  L.  D.,  and  his  heirs,  all  dower  and  right 
of  dower,  which  she,  the  said  M.  D.  hath  or  may  claim,  of,  in  or  to 
all,  &c.,  late  of  the  said  J.  D.  whatsoever  and  wheresoever, 
whereof  the  said  J.  D.  was  seised  of  any  estate  of  inheritance : 
And  also  all  and  all  manner  of  actions,  &c.  which  against  the  said 
L.  D.  &c.,  she,  the  said  M.  D.  her  executors,  &c.  hath  or  have, 
or  should  or  might  have  had  or  claimed,  either  at  law  or  in  equity, 
on  account  thereof.     In  witness,  &c. 
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4.  —  A  surrender  of  a  lease. 

To  all,  &c.,  W.  E.  &c.,  sendeth  greeting.    Whereas  by  inden- 
ture, &c.  {recite  the  lease.)    Now  know  ye,  that  I,  the  said  W. 

E.,  in  consideration  of  to  me  in  hsmd  paid  by  A.  B.,  &c., 

the  receipt,  &c.,  do  hereby,  for  me,  my,  &c.  surrender  and  yield 
up  from  the  day  of  the  date  hereof,  unto  the  said  A.  B.,  his,  &c., 
the  said  indenture  of  lease,  and  all  the  messuage  and  premises 
aforesaid,  and  the  term  of  years  therein  yet  to  come,  with  all  my 
right,  title  and  interest  thereto,  and  which  I  have  or  claim,  or  here- 
after can  or  may  have  or  claim,  either  by  virtue  of  said  indenture, 
or  otherwise  howsoever ;  and  that  free  and  clear,  and  freely  and 
clearly,  &c.     (Against  incumbrances.)    In  witness,  &c. 


6.  —  A  surrender  by  a  jointress  to  her  son  who  is  seised  of  the 

reversion  in  fee. 

This  indenture,  made,  &c.  between  A.  A.  of ,  widow 

of  B.  A.  late  of ,  deceased,  of  the  one  part,  and  E.  A.  of 

' ,  son  and  heir  of  the  said  B.  A.,  by  the  said  A.  A.  of  the 

other  part,  witnesseth,  that  for  and  in  consideration  of  the  nat- 
ural love  and  affection  which  the  said  A.  A.  hath  and  beareth  for 
and  towards  the  said  E.  A.  her  son,  and  for  and  in  consideration 

of  the  sum  of ,  to  her,  the  said  A.  A.  in  hand  paid  by  the 

said  E.  A.,  at  or  before  the  ensealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  is  hereby  acknowledged,  she,  the  said 
A.  A.  doth  by  these  presents,  &c.  unto  the  said  E.  A.  his  heirs 
and  assigns,  all  those  closes,  &c.  ^ith  the  appurtenances,  (all 
which  said  closes  are  part  of  the  lands  and  hereditaments  limited 
to  the  said  A.  A.  for  her  life,  for  her  jointure,  on  her  marriage 
with  the  said  B.  A.,  and  the  said  E.  A.  is  now  seised  of  or  en- 
titled to  the  reversion  or  remainder  in  fee  simple,  of  the  same 
premises,  expectant  on  the  death  of  the  said  A.  A.)  and  the  re- 
version and  reversions,  remainder  and  remainders,  yearly  and  other 
rents,  issues  and  profits  thereof,  and  of  every  part  and  parcel 
thereof,  and  all  the  right,  title  and  interest  whatsoever,  both  in 
law  and  in  equity,  of  her,  the  said  A.  A.,  of,  in,  to,  or  out  of  the 
said  closes,  &c.  hereby  granted  and  surrendered,  or  mentioned, 
&c.    To  have  and  to  hold  the  said  closes,  &c.  with  their  appur- 
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tenances,  unto  the  said  E.  A.  his  heirs  and  assigns,  to  and  for  the 
only  proper  use  and  behoof  of  the  said  E.  A.  and  of  his  heirs 
and  assigns  ;  to  the  end  and  intent  that  the  estate  hereby  surreu* 
dered  of  and  in  the  premises,  may  be  merged  and  drowned  in 
the  reversion  and  remainder,  and  inheritance  thereof,  in  the  said 
E.  A.  as  aforesaid,  &•€.  (Add  a  covenant  that  she  h($s  not  done 
any  act  to  encumber.) 


6.  —  A  surrender  by  way  oj  merger^  of  a  term  of  years^  by  in" 

dorsement. 

To  all  to  whom  these  presents  shall  come,  the  within  named 
A.  B.  (the  sole  executor  named  in  th"^  last  will  and  testament,  or 
testamentary  appointment,  of  B.  his  late  wife,  deceased,  which 
said  B.  was  formerly  the  wife,  and  afterwards  the  widow  and  sole 
executrix  named  in  the  last  will  and  testament  of  the  within 
named  C.  C.)  and  D.  D.  and  E.  his  wife,  send  greeting. 

(Recital  vf  agreement  to  surrender,) 

Whereas  the  said  D.  D.  and  E.  his  wife,  have  agreed  to  pay 
off  and  discharge  the  principal  and  interest  due,  and  to  grow  due 
to  the  said  A.  B.  as  executors  as  aforesaid,  on  the  within  written 

indenture,  and  the  term  of  years,  in  the  premises  herein 

comprised,  is  intended  shortly  to  be  assigned  and  transferred  unto 
the  said  D.  D.  and  E.  his  wife,  or  unto  such  person  and  persons, 
for  such  intents  and  purposes  as  he,  the  said  D.  D.  and  E.  his 
wife,  shall  direct  and  appoint,  but  previous  thereto,  the  said  D.  D. 
and  E.  his  wife,  are  desirous  of   having  the  within  mentioned 

premises,  and  the  within  mentioned  term  of years,  assigned 

and  surrendered  to  them  in  order  to  merge  the  same  in  the  free- 
hold and  inheritance  of  the  same  premises,  and  for  that  purpose 
have  applied  to  the  said  A.  B.  who  hath  agreed  to  assign  and  sur- 
render the  same  accordingly. 

{The  surrefider.) 

Now  these  presents  witness  that,  in  pursuance  of  such  agree- 
ment, and  for  and  in  consideration  of  the  sum  of  five  shillings,  to 
the  said  A.  B,  in  hand  well  and  tnily  paid  by  the  said  D.  D.  and 
E.  his  wife,  the  receipt  whereof  is  hereby  acknowledged,  he,  the 

65 
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said  A.  B.  doth  hereby,  &c.  unto  the  said  D.  D.  and  E.  his  wife, 
her  heirs  and  assigns,  all,  Sec.  and  premises,  comprised  in  the  with- 
in written  indenture,  and  therein  mentioned  to  be  thereby  assigned 
to  the  said  A.  B.  with  their  appurtenances,  and  all  the  estate,  inter- 
est, use,  trust,  property,  claim  and  demand  whatsoever,  either  in 
law  or  equity,  of  him,  the  said  A.  B.  of,  into,  or  out  of  the  said 

hereditaments  and  premises,  and  to  the  said  term  of years, 

to  the  intent  that  the  said  term  of years,  may  be  mei^ed  and 

extinguished  in  the  freehold  and  inheritance  of  the  hereditaments 
and  premises,  hereby  surrendered  or  mentioned,  or  intended  so  to 
be,  and  the  remainder  now  to  come  and  unexpired  of  such  term  of 
years,  of  and  in  the  premises  assigned  to  the  said  A.  B.  may 


merge  and  become  determined,  and  utterly  extinguished  in  the 
version,  fee  simple,  and  inheritance  of  the  premises.  (Add  a  cove- 
nant from  A.  B,  that  he  hath  not  incumbered.)    In  witness,  &c. 


7.  —  A  surrender  of  a  term,  part  of  the  leased  premises  hamng 
been  destroyed' by  fire;  by  indorsement  on  the  lease,  the  lessor 
havifig  a  chattel  interest. 

Whereas  the  within  mentioned  messuage  or  tenement,  hath  been 
lately  burnt  dpwn  and  destroyed  by  fire,  and  the  within  named  A. 
A.  hath  requested  the  within  named  B.  B.  and  C.  C.  to  surrender 
to  him,  the  said  A,  A.  the  site  or  parcel  of  ground,  whereon  the 
said  messuage  or  tenement  lately  stood,  for  all  the  residue  and  re- 

•mainder  of  the  said  term  of years,  by  the  said  within  written 

indenture  granted  therein,  now  to  come  and  unexpired,  to  the  in- 
tent that  the  same  residue  may  merge,  and  be  extinguished  in  the 
•estate  and  interest  of  him,  the  said  A.  A.  in  the  same  premises 
respectively,  which  they,  the  said  B.  B.  and  €•  C.  have  consented 
«nd  agreed  to  do :  Now  these  presents  witness,  that,  in  compli- 
ance with  the  said  request  of  the  said  A.  A.  and  also  for  and  in 
consideration  of  five  shillings,  to  the  said  B.  B.  and  0.  C.  paid  by 
the  said  A.  A.  the  receipt,  &-c.  they,  the  said  B.  B.  and  C.  C.  by 
these  presents,  do,  &c.  unto  the  said  A.  A.  his  executors,  adminis- 
trators and  assigns,  all  that  the  said  site,  6cc.  and  all  the  estate, 
&c. ;  to  have  and  to  hold  the  said  site,  &c.  and  all  and  singular 
other  the  premises  hereby  surrendered  and  yielded  up,  or  intended 
so  to  be,  with  their  and  every  of  their  appurtenances,  unto  the  said 


USES  AND  TRUSTS.  61 1 

A.  A.  his  executors,  administrators  and  assigns,  from  henceforth, 
for  and  during  all  the  rest,  residue  and  remainder  of  the  said  term 
of years,  by  the  said  within  written  indenture  granted  there- 
in, now  to  come  and  unexpired,  to  the  intent  and  purpose,  that 
the  same  residue  may  merge  and  be  extinguished  in  the  estate 
and  interest  of  him,  the  said  A.  A.  in  the  said  premises  respec- 
tively.    In  witness,  &c. 


USES  AND  TRUSTS. 


A  declaration  of  trust  properly  should  be  mnde  by  instrument  under 
seal,  and  if  relating  to  real  estate,  or  intended  to  direct  or  control 
an  instrument  on  record,  should  be  regularly  acknowledged  and  re* 
corded.  (1)  For  as  a  purchaser  for  a  valuable  consideration  and  with- 
out notice,  would  hold  the  estate  discharged  of  the  trusts,  under  the 
deed  of  the  trustee  alone :  but  with  notice,  though  for  a  valuable 
consideration,  would  hold  tne  land  subject  to  the  trusts,  recording  is 
substituted  as  an  implied  general  notice  to  every  one,  instead  of  ex* 
press,  direct  notice  which  would  otherwise  be  necessary  to  affect  third 
persons. 

.  There  is  no  particular  form  necessary  to  create  a  trust,  which  is 
not  infrequently  gathered  from  the  intention  alone.*  But  the  statute 
of  frauds  requires  that  the  creation  of  trusts  should  be  manifested 
and  proved  by  some  writing  signed  by  the  party  creating  the  trust. 
29  Car.  2,  c.  3,  §  7  and  8.  It  is  not  necessary  that  the  trust  be 
created  by  writing ;  all  that  is  necessary  is  that  it  be  proved  by  writ- 
ing; and  therefore  a  letter  acknowledging  the  existence  of  the  trust 
is  sufficient  to  establish  it.  Lord  Alvanley,  3  Vesey,  707;  Leman 
V.  Whitley,  4  Russell,  423 ;  Fisher  v.  Fields,  10  Johns.  R.  495 ; 
Steeve  v.  Steeve,  5  Johns.  Ch.  R.  1 ;  Mavan  v.  Hays,  1  ibid,  339 ; 
Rutledge  v.  Smith,  1  M'Cord's  Ch.  R.  119.  A  devise  to  A.  with 
a  recommendation  or  a  request  to  provide  in  his  discretion  for  B.  was 
held  not  to  raise  a  trust  in  favor  of  B.  by  reason  of  the  discretion. 
Heneage  v.  Lord  Andover,  10  Price,  230.  But  where  a  testator  gave 
his  property' to  his  wife,  having  confidence  that  she  would  dispose  of 
it  after  his  decease,  according  to  his  views,  and  it  being  alleged  that 
the  testator,  at  the  time  of  making  the  will,  desired  his  wife  to  give 
the  whole  of  his  property  to  B.,  and  that  she  promised  to  do  it,  it  was 
held  that  the  allegation  being  proved,  a  trust  would  be  created,  as  to 
the  whole  of  the  property,  in  favor  of  B.  Padmore  v.  Gunning,  7 
Simons,  644.  The  words  ^^  in  the  fullest  confidence'*^  are  imperative 
and  create  a  trusty  Wright  v.  '^Atkyns,  1  Turner  &  Russel,  143. 
When  the  words  desire,  request,  entreat,  confidence^  hoping,  recom* 

M  ■  ..r.  I 

(1)  Rer.  Stat.  Mass.  ch.  59,  {  30,  31,  32. 
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mendingy  6ic.  will  be  sufficiently  imperative  to  create  a  trust,  see  the 
learned  note  to  Lawless  v.  Shaw,  Lloyd  &  Goold,  154. 

But  though  writing  is  necessary  under  the  statute  of  frauds,  to  a 
valid  declaration  of  express  trusts,  yet  resulting,  implied  or  construc- 
tive trusts  remain  as  before  the  statute.  (1)  And  therefore  where  A. 
buys  land,  and  in  the  deed,  it  is  expressed  that  the  consideration  paid, 
is  B's  money,  though  the  deed  be  taken  in  A's  name,  yet  a  trust 
results  to  B.  without  any  express  declaration.  And  generally  it  may 
be  stated  that  resulting  or  implied  trusts  arise,  First,  when  an  estate 
is  purchased  in  the  name  of  one  person,  and  the  consideration  comes 
from  another.  Second,  when  a  trust  is  declared  only  as  to  part,  and 
nothing  is  said  as  to  the  residue,  which  residue  remaining  undisposed 
of,  remains  to  the  heir  at  law.  Lord  Hardwicke  said  that  he  knew 
of  no  other  instances  of  a  resulting  trust,  unless  in  cases  of  fraud. 
Lloyd  V.  SpilkU,  2  Atk.  R.  150. 

If  it  be  not  mentioned  in  the  deed  from  whom  the  consideratioa 
comes,  and  the  deed  is  taken  in  A^s  name,  yet  it  may  be   proved  bj 
parol   evidence,  that   the   purchase   money   or  valuable   consideratioD 
came  from  B.  or  belonged  to  a  trust  fund ;     in  which  case  .a  trust 
results  to  B.  or  to  those  entitled  to  the  advantage  of  the   trust  fund. 
But  if  it  is  mentioned  in  the  deed,  that  the  consideration  is   paid  by  A. 
and  the  uses  are  limited  to  him,  then  parol  evidence  is  inadmissible  to 
show  that  the  money  belonged  to  B.  or  to  a  trust  fund,  or  that  A.  acted 
as  agent  for  B.  or  the  like,  because  such  a  case  would  be   within  the 
statute  of  frauds  requiring  trusts  to  be  declared  in  writing  ;  and  admit- 
ting parol  evidence  to  contradict  the  express  declaration  in  the  deed, 
that  the  consideration  was  paid  by  A.  would   furnish  occasions  for  the 
very  frauds  and  perjuries,  which  the  statute  was  enacted  to   prevent 
But  it  seems  fraud  or  mistake  will  render  parol  evidence  admissible  to 
contradict  even  an  express  declaration  in  the  deed.     And  therefore  if 
A.  should  emplo}^B.  to  buy  land  for  bim,  and  B.  should  pay  A's  money, 
but  take  the  deed  in  his  own  name,  this  fraud  might  be  proved  by  parol 
evidence,  and  then  a  trust  would  result  to  A,  (2)     Or,  if  the   vendor 
should,  by  mistake,  make  out  the  deed  in  B's  name,  tliis  mistake  might 
be  proved  by  parol  evidence,  and  then,  also,  a  trust  would  result  to  A. 
But  a  resulting  or  implied  trust,  it  seems  may  be  rebutted  by  parol  evi- 
dence, for  the  statute  leaves  such  trusts  as  they  were  before  the  statute, 
and  before  the  statute  they  might  have  been  prevented  by  a  bare  declar- 
ation by  parol.     And  therefore,  according  to  this  doctrine,  if  A.  should 
take  a  deed,  in  bis  own  name,  of  land,  from  B.,  and,  in  the  deed,  it 
should  appear,  that  the  consideration  was  paid  by  C,  the  trust,  which 
would  otherwise  result  to  C.  may  be  rebutted  by  parol  evidence,  that  C 
intended  a  gift  to  A.,  and  not  a  purchase  in  trust  for  himself.     But  the 
reasons  of  these  distinctions  do  not  seem  so  clear,  as  the  distinctions 
themselves  are  well  established. 

What  limitations  to  uses  the  Courts  would  sustain,  and  what- they 

(1)  Rev.  Stat,  of  Mass.  c.  59,  §  30. 

(2)  See  Ross  v.  NorveU,  1  Waah.  R.  14 ;    Watkint  y.  Staekett,  6  Han.  &  Johns. 
435 ;  Strong  v.  Stewart,  4  Johns.  Ch.  R.  167. 
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would  reject,  on  account  of  the  nature  of  the  uses,  does  not  seem  easy 
in  every  case  to  determine.  In  Massachusetts  but  few  cases  have  been 
decided.     The  following  considerations  may  perhaps  merit  attention. 

1.  If  the  uses  are  such  as  sound  policy  favors,  the  law  will  undoubtedly 
support  them.  And  therefore,  if  they  will  serve  to  relieve  society  of 
any  burthen  to  which  it  is  subject,  such  uses  will  be  good  ;  for  instance, 
if  a  man  should  give  a  legacy  for  the  use  of  poor  or  infirm  persons, 
or  for  the  purpose  of  erecting  a  bridge,  or  repairing  a  highway  ;  or,  if 
they  will  contribute  in  any  way  to  making  any  public  improvement ;  as, 
if  a  man  should  give  a  sum  of  money,  to  be  expended  in  purchasing 
books  for  a  public  library,  or  in  building  a  school-house,  or  in  founding 
a  professorship  at  a  college,  or  in  founding  a  school  for  the  instruction 
of  youth  in  usejid  learning,  such  as  the  usual  branches  of  education, 
reading,  writing,  book-keeping,  the  learned  languages,  &c.  or,  if  he  shall 
give  a  sum  of  money,  for  the  use  of  a  society  for  the  encouragement  of 
any  of  the  useful  arts. 

2.  But  if  the  uses  are  such,  as  it  is  against  a  sound  policy  to  encour- 
age, the  Courts  will  probably  set  them  aside  ;  as  if  they  are  naturaUy 
had ;  as,  for  the  establishment  of  a  gambling  house,  or  the  support  of 
any  association  having  an  immoral  tendency,  even  though  appearing 
in  the  garb  of  a  religious  society  ;  or,  if  they  are  merely  superstitious 
and  useless. 

.3.  If  the  uses  should  be  limited  in  obedience  to  the  dictates  of  true 
religion,  piety,  general  benevolence,  or  humanity,  they  would  probably 
be  sustained,  if  the  objects  could  be  ascertained,  and  the  limitations 
were  not  void  for  uncertainty  ;  as,  if  they  were  limited  for  the  purpose 
of  converting  the  heathen  to  Christianity ;  to  colonize  or  emancipate 
persons  held  in  bondage,  to  relieve  the  sufferings  or  privations  of  a  for- 
eign nation,  &c. 

4.  But,  if  the  object  of  the  limitation  were  to  create  a  fund,  the  in* 
come  of  which  should  be  applied  forever  to  purposes  of  doubtful  ex- 
pediency or  utility,  it  would  probably  be  rejected.  As  if  a  limitation 
were  made  for  the  purpose  of  establishing  a  fund,  the  income  of  which 
should  annually  be  applied  in  furnishing  a  plate  for  horse-races,  or,  to 
found  a  school  to  teach  boxing,  fencing,  dancing,  or  any  illiberal  art ; 
but  not,  a  school  for  teaching  sculpture,  painting,  music,  architecture,  or 
any  ornamental  art  consistent  with  morality,  and  which  naturally  arise 
from  the  advance  of  society  in  civilization  and  refinement.  It  should  be 
observed,  however,  that,  when  an  act  of  the  legislature  has  been  ob- 
tained, for  the  incorporation  of  a  society,  for  any  purpose  whatever,  a  lim- 
itation to  the  use  of  such  society,  cannot  be  objected  to,  on  the  ground  of 
any  ill  tendency  it  may  have,  as  the  legislature,  by  the  act  of  incorpora- 
tion, have  sanctioned  it. 


1.  DECLARATIONS  OF  USES  AND  TRUSTS. 

1.  —  A  declaration  of  trusts  of  purchase  money,  made  by  trustee. 
To  all  people,  &c.  I,  A.  B.,  &c.  (as  described  in  the  pur- 
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c?iase  deed)  send  greeting.     Whereas  by  indentures  of,  &c.  bear- 
ing date,  &c.  and  made  between  C.  D.  &c.  (o^  described  in  the 
deed)  of  the  one  part,  and  me,  the  said  A.  B.  of  the  other  part, 
he,  the  said  C.  D.  for  and  in  consideration  of therein  men- 
tioned, to  be  paid  to  him  by  me,  the  said  A.  B.  hath  granted,  or 
did  grant,  &c.  all  that,  &rc.  to.  hold  the  same  unto  me,  the  said 
A.  B.  my,  &c.  for,  &c.  which  said  premises  were  heretofore  the 
estate  of,  or  in  the  possession  of,  &c.  {the  deed  must  lead  to  this 
recital:)  Nowinowye,  that  I,  the  said  A.  B.,  do  hereby  ac- 
knowledge, testify  and  declare,  that  the  said  sum  of above- 
mentioned,  to  be  paid  to  the  said  C.  D.,  by  me,  the  said  A.  B. 
as  aforesaid,  was  and  is  the  proper  money  of  E.  F,,  &c.,  and 
that  the  name  of  me,  the  said  A.  B.,  in  the  said  indenture  of, 
&c.  is  used  only  in  trust  for  him,  the  said  E.  F.,  his,  &c.,  and 
that  I,  my  heirs,  &c.,  shall,  at  any  time  or  times  hereafter,  upon 
the  request  and  at  the  proper  costs  and  charges  of  the  said  E.  F., 
his,  &c.,  convey  and  assure  unto  the  said  E.  F.  his,  &c.,  the  said 
premises,  so  bargained  and  sold  unto  me,  the  said  A.  B.  as  afore- 
said, together  with  all  my  estate,  right,  title  and  interest  thereunto, 
in  such  manner,  as  by  him,  the  said  E.  F.,  his,  &c.,  or  his  or 
their  counsel  learned  in  the  law,  shall  be  reasonably  devised  or 
required.     In  witness  whereof,  I,  the  said  A.  B.  have  hereunto 
set  my  hand  and  seal,  this day  of A.  D. . 


2.  —  A  declaration  of  trusty  of  a  bond  and  indenture  of  mort- 
gage ;  made  by  the  trustee. 

To  all,  6&C.  whereas,  &c.  (Recite  the  bond  and  the  mortgage.) 
Now  know  ye,  that  the  said  E.  F.  doth  hereby  acknowledge,  tes- 
tify and  declare,  that  the  said  principal   sum  of so  secured 

by  the  said  bond  and  indenture,  was  not  the  proper  money  of  hiiO) 
the  said  E.  F,,  but  that  the  same  was,  and  is  the  proper  money  o( 

R.  W.  of ,  and  that  his,  the  said  E.  F's  name  in  the  said  bond 

and  indenture,  was  used,  as  to  thq  said  sum  of and  the  inter- 
est to  grow  due  for  the  same,  in  trust  only  for  the  said  R.  W.  his 
executors  and  administrators ;  And  further,  that  the  said  E.  F.,at 
the  request,  costs  and  charges  of  the  said  R.  W.  his  executors, 
administrators  or  assigns,  shall  and  will  assign  the  said  premises,  as 
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the  said  R.  W.  bis  executors,  administrators  or  assigns,  shall  direct 
or  appoint.     In  witness,  &c. 

3.  —  A  declaration  that  a  man^s  name  is  used  in  trust  in  a 

bond;  made  by  a  trustee. 

Whereas,  in  and  by  one  obligation,  bearing  even  date  with 

these  presents,  G.  H.  of standeth  bound  to  me,  the  said  J. 

K.  in  the  sum  of ,  conditioned  for  the  payment  of ,  with 

interest  for  the  same,  on next  ensuing,  as  thereby  may  ap- 
pear :  Now  know  all  men  by  these  presents,  that  I,  the  said  J.  K. 

do  hereby  acknowledge  and  declare,  that  the  said  sum  of 

lent  upon  the  said  obligation,  was  all  the  proper  money  of  L.  M. 
of ,  and  that  my,  the  said  J.  E's  name  is  used  in  the  said  ob- 
ligation, in  trust  only  for  the  benefit  of  him,  the  said  L.  M.  (A 
power  of  attorney  to  receive  the  money y  aiid  a  covenant  that  no  act 
is  or  shall  be  done  to  discharge  the  bond,  or  the  power  for  receive 
ing  the  same^  may  be  added,)    In  witness,  &rC. 


4. — A  deed  to  declare  articles  to  be  an  escrow;  made  by  the 

parties. 

To  all  persons,  &c.,  we  whose  names  are  hereunto  set  and 
subscribed,  send  greeting.  Whereas  we  have  signed  and  sealed 
certain  articles  of  agreement,  bearing  even  date  with,  and  ex- 
ecuted immediately  before  these  presents,  and  made,  or  men- 
tioned to  be  made,  between  A.  B.,  &,c.  of  the  one  part,  and  C. 
D.,  &c.  of  the  other  part,  to,  for,  and  upon  the  several  intents 
and  purposes  therein  mentioned  and  expressed,  as  by  the  said 
articles,  &c.  relation,  ice.  at  large  appears ;  Now  know  ye,  that 
it  was  expressly  agreed  and  declared,  by  and  between  all  and 
every  the  said  parties  to  the  said  articles,  that,  at  the  time  of 
our  respective  signing  and  sealing  the  said  articles,  it  was  and  is 
our  intent  and  meaning,  that  the  same  were,  and  should  remain 
and  be,  only  as  an  escrow,  and  not  our  deed  to  bind  or  oblige 
us,  any  or  either  of  us,  or  our  or  any  of  our  respective  heirs,  ex- 
ecutors, or  administrators,  until  such  time  as  we,  our  heirs,  execu- 
tors or  administrators  shall  think  fit  to  cancel  this  present  deed 
or  writing,  any  thing  in  the  said  articles  contained  to  the  contrary 
thereof,  in  anywise  notwithstanding.     In  witness,  &c. 
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6  —  A  deed  to  declare  that  several  securities  were  for  the  same 

debt ;  made  by  the  creditor, 

Whereas  J.  G.  did  take  up  and  borrow  of  B.  P.  of 

the  sum  of ,  and  for  securing  thereof,  assigned  to  the  said 

B.  P.  certain,  &c.  in,  &c.  for  the  residue  of  a  term  of  years ; 

And  whereas,  for  the  better  securing  the  said  sum  of  ,  C.  D. 

&c.  became  bound  to  the  said  B.  P.  in  the  penal  sum  of . 

for  the  payment  of and  interest,  on  the day  of 

next  ensuing  the  date  hereof:  Now  know  all,  &c.  that  the  said 
B.  P.  doth  hereby  acknowledge  and   declare,  that  the  said  bond, 

and  the  said  assignment  of  the  said  term  of years,  were 

both  given  for  securing  the  sum  of and  interest,  to  the  said 

B.  P.  and  for  no  greater  or  other  sum. 

In  witness,  &c. 


6.  —  A  declaration  that  a  man^s  name  in  a  conveyance  of  land 
was  only  in  trust,  and  a  covenant  to  convey  as  cestui  que  trust 
shall  appoint ;  made  by  the  trustee. 

To  all  to  whom  these  presents  shall  come,  A.  B.,  &c.  sends 
greeting.  Whereas  C.  D.,  &c.  lately  purchased  of  E.  F.,  &c. 
all  that  messuage,  &c.  with  the  appurtenances,  now  or  late  in  the 
tenure  and  occupation  of  the  said  C.  D.,  which  said  messuage,  &c. 
were,  by  the  direction  and  appointment  of  the  said  C.  D.,  con- 
veyed by  the  said  E.  F.  to  the  said  A.  B.  and  his  heirs,  as  by  the 
said  conveyance  thereof,  bearing  date  the day  of ,  may  ap- 
pear, which  said  conveyance  was  so  made  to  the  said  C.  D.  only 
in  trust,  to  and  for  the  benefit  of  the  said  C.  D.  and  his  heirs  ; 
Now  know  ye,  that  I,  the  said  A.  B.  do  hereby  acknowledge  and 
declare,  that  I  am  nominated  party  in  the  said  recited  deed  of  bar- 
gain and  sale,  upon  the  behalf  of  the  said  C.  D.,  and  that  I  am 
therein  trusted,  only  by  and  for  him,  the  said  C.  D.  and  his  heirs, 
and  that  I  do  not  claim  to  have  any  right  or  interest  in  the  said 
messuage,  &c.  or  any  part  thereof,  by  the  said  conveyance  so 
made  to  me,  or  otherwise,  to  my  own  use  or  benefit,  but  only  \o 
and  for  the  sole  use  and  benefit,  of  the  said  C.  D.  and  his  heirs; 
and  I,  the  said  A.  B.  do,  for  myself,  and  my  heirs,  covenant 
with  the  said  C.  D.  and  his  heirs,  by  these  presents,  that  I,  the 
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said  A.  B.  and  my  heirs,  shall  and  will,  at  any  time  hereafter, 
upon  request,  and  at  the  costs  and  charges  of  the  said  C.  D. 
and  his  heirs,  by  good  assurance  and  conveyance  in  law,  convey 
the  said  messuage,  &c.  to  the  said  C.  D.  and  his  heirs,  or  to  such 
other  person  or  persons  as  he  or  they  shall  nominate,  direct  or 
appoint.     In  witness,  &c. 


7.  —  Acknawledgment  of  a  trust  of  a  lease,  and  a  covenant  to 
assign  the  lease  as  the  cestui  que  trust  shall  direct. 

To  all,  &c.  A.  B.,  &c.  sends  greeting.     Whereas  C.  D.  by 
an  indenture  of  lease  (recital  of  a.  lease  made  to  A.  B.)  &c. : 
Now  know  ye,  that  1,  the  said  A.  B.  do  hereby  acknowledge 
and  declare,  that  the  lease  or  demise  of  the  premises  aforesaid, 
was  and  is  made  to,  and  in  the  name  of  me,  the  said  A.  B.  in 
trust  and  confidence,  and  to  the  intent,  that  I,  the  said  A.  B. 
should,  upon  the  request  of  the  said  C.  D.  (the  cestui  que  trust) 
her  executors,  administrators,  or  assigns,  assign  and  convey  the 
said  lease  and  premises,  to  her,  the  said  C.  D.  her  executors,  &c., 
or  to  such  other  person  or  persons,  as  she  or  they,  in  that  behalf, 
shall  name  or  appoint ;  and  therefore  in  accomplishment  and  per- 
formance of  the  trust  and  confidence  aforesaid,  I,  the  said  A.  B. 
for  me,  my  executors  and  administrators,  do  covenant  and  grant,, 
to  and  with  the  said  0.  D.,  her  executors,  &c.,  by  these  presents^, 
that  I,  the  said  A.  B.  my  executors,  administrators  and  assigns, 
shall  and  will,  from  time  to  time,  upon  the  reasonable  request,  and 
at  the  costs  and  charges  of  the  said  C.  D.,  her  executors,  &c., 
assign  and  set  over  the  abovementioned  premises,  and  every  of 
them,  and  all  the  estate  and  interest  of  me,  the  said  A.  B.  my  ex* 
ecu  tors  and  administrators,  in  and  to  the  same,  clear  and  discharged 
of  all  incumbrances,  by  us  or  any  of  us  to  be  done  or  committed, 
unto  the  said  C.  D.  her  executors  or  administrators,  or  to  such 
person  or  persons,  as  she  or  they  shall  nominate  or  appoint.     In 
witness,  &c. 

g.  —  A  declaration  by  a  wife,  concerning  the  disposition  of  a  sum 
of  money,  according  to  a  power  reserved  to  her  by  her  husband, 
b^ore  marriage. 

* 

.•To  all,  &c.  A.  B.  wife  of  B.  B.  &c.  sends  greeting.    Whereas, 

66 
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by  an  indenture  tripartite  made  on between  the  said  B.  B. 

of  the  first  part,  the  said  A.  B.  of  the  second  part,  and  C.  C.  &c. 
of  the  third  part,  in  consideration  of  a  marriage,  then  shortly  after 
to  take  effect  between  the  said  B.  B.  and  the  said  A.  B.  it  appear- 
eth,  that,  at  the  time  of  the  making  of  the  said  indenture,  it  was 
concluded  and  agreed,  betwixt  the  said  B.  B.  and  the  said  A.  R 
that  the  said  A.  B.  or  any  other  person  or  persons,  whom  the  said 

A.  B.  should  nominate  or  appoint,  (notwithstanding  the  said  mar- 
riage should  take  effect)  should  and  might  have  the  full  and  free 
disposal  of  the  sum  of  900/.  and  of  the  benefit  and  profit  thereof, 
and  every  part  thereof,  from  time  to  time,  and  at  all  times  ensuiog 
the  said  marriage  ,*  and  to  that  end,  intent  and  purpose,  the  said 

B.  B.  by  the  said  indenture,  did,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  &rC.  to  and  with  the  said  C.  C.  &c. 
and  every  of  them,  that  he,  the  said  B.  B.  his,  &c.  should  wetland 
truly  pay  and  deliver,  or  cause,  &c.  unto  the  said  C.  C.  ice.  or 

the  survivors,  &c.  &c.  the  full  sum  of  900/.  or*  or  before if 

the  said  A.  B.  should  be  then  living,  or  within  two  years  next  after 
the  decease  of  the  said  A.  B.  or  within  three  months  next  after  the 
decease  of  the  said  B.  B.  at  such  of  those  cases  which  should  first 
happen  or  ensue,  after  the  date  of  the  said  indenture,  to  be  em- 
ployed and  disposed  of,  to  such  person  and  persons,  and  to  and  for 
such  uses,  intents  and  purposes,  as  the  said  A.  B.  should,  at  aoy 
time  or  times  during  her  life,  order,  appoint,  give,  limit,  devise,  or 
dispose  of  the  same,  or  any  part  or  parts  thereof,  or  otherwise, 
according  to  the  true  intent  and  meaning  of  the  said  indenture: 
And  it  was  thereby  further  covenanted,  &.c.  by  and  between  the 
said  parties  to  the  said  indenture,  and  the  said  B.  B.  did  thereby 
for  himself,  his  heirs,  executors,  and  administrators,  covenant,  ^^c. 
that  the  sum  of  900/.  and  every  part  and  parcel  thereof,  should  or 
might,  from  time  to  time,  be  quietly  had,  taken,  received,  and 
enjoyed  unto  and  by  such  person  and  persons,  as  the  said  A.  B« 
should,  at  any  time  or  times  during  her  life,  order,  appoint,  &c.  of 
the  same  900/.  or  any  part  or  parts  thereof,  either  by  her  last  will 
and  testament  in  writing,  or  by  any  writing  purporting  or  intending 
to  be  her  last  will  and  testament,  or  by  any  other  writing  to  be 
signed  with  the  hand  of  the  said  A.  B.  or  to  which  the  mark  of 
the  said  A.  B.  should  be  put,  in  the  presence  of  two  or  more  cred- 
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ible  witnesses,  as  in  and  by  the  said  indenture,  among  other  cove- 
nants, at  large  appeareth  ;  which  marriage  (by  the  grace  of  God) 
since  the  making  of  the  said  indenture  was  solemnked  and  con- 
summated, and  no  declaration  hath  as  yet  been  made  by  the 
said  A.  B.  concerning  the  disposal  of  the  said  900/.  or  any  part 
thereof,  when  it  shall  be  due  and  payable  :  Now  know  ye,  that 
I,  the  said  A.  B.  do  hereby  order,  limit,  appoint,  &c.  of  and  con- 
cerning the  said  900/.  when  it  shall  become  due  or  be  paid  as 
aforesaid,  as  followeth,  (that  is  to  say,)  if  my  said  husband  B.  B. 
be  then  living  and  will  be  bound,  for  himself,  his  heirs,  executors 
and  administrators,  by  three  several  obligations  of  300/.  a  piece, 
unto  them,  the  said  C.  C.  &c.  or  the  survivors  or  survivor,  or  any 
of  them,  or  the  executors  or  administrators  of  such  survivors  or 
survivor,  respectively  and  severally,  conditioned  for  the  payment 
unto  them  of  three  several  equal  parts  of  the  said  900/.  at  three 
such  several  and  respective  times  or  days,  as  my  three  children  by 
my  former  husband,  shall  attain  to  the  ages  next  hereinafter  men- 
tioned, that  is  to  say,  E.  B.  unto  the  age  of  twenty  years,  and 
F.  B.  and  Q.  B.  unto  their  several  ages  of  twenty-one  years,  that 
then  the  said  C.  C.  &c.  &c.  shall,  upon  such  obligations  entered 
into  as  aforesaid,  quietly  suffer  him,  the  said  B.  B.  to  retain  in  his 
hands  the  said  900/.  and  every  part  thereof,  until  such  several 
days  and  times,  as  the  same  shall  be  payable  by  the  several  condi- 
tions of  the  said  obligations,  so  to  be  entered  into  by  him,  aforesaid, 
without  paying  or  allowing  any  interest  or  consideration  for  the 
same,  and  the  said  9O0/.  so  payable  by  such  obligations  and  con* 
ditions  to  them,  and  by  me  dispensed  withal  as  aforesaid,  or  other- 
wise  sooner  payable  by  the  said  recited  indenture,  if  my  said 
husband  shall  die,  viz.,  within  three  months  after  his  death  (in 
which  case  of  the  death  of  my  husband,  I  do  give  no  manner  of 
dispensation  for  the  payment,)  I  do  hereby  also,  concerning  the 
same,  jdeclare,  limit  and  appoint,  (if  I  shall  not  otherwise  here- 
after declare,  limit  and  appoint,)  that  is  to  say,  that  the  said  900/* 
and  the  whole  proceeds  thereof,  not  disposed  of  as  aforesaid,  shall 
be,  come  and  redound  to  and  for  the  benefit  of  my  said  three 
children,  for  them  severally  and  respectively  to  have  and  receive 
immediately  after,  and  upon  their  attaining  the  several  and  re- 
spective ages  dbovementioned,  by  such  several  and  equal  third 
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parts,  as  aforesaid :  Provided  always,  and  it  is  my  meaning,  and  I 
do  hereby  appoint  that  if  any  of  my  said  children  shall  happen 
to  die,  before  any  of  their  several  and  respective  ages  abovemen- 
tioned,  then  such  third  parts  of  the  said  900/.,  as  should  other- 
wise have  been  payable  unto  such  child,  shall  remain  and  be  paid 
by  equal  portions,  unto  the  survivors  of  them ;  and  if  cue  of 
them  only  survive,  and  the  other  two  of  them  happen  to  die  be- 
fore such  their  several  ages,  then  both  the  parts,  hereby  allotted 
unto  them,  shall  wholly  accrue,  and  come  unto  such   surviving 
child  only  ,*  and  if  all  my  said  children  shall  die,  before  they  come 
to  their  several  ages,  then  my  will  and  meaning  is  that  the  said 
900/.,  and  the  whole  proceeds  thereof,  shall  come  and  be  paid 
unto  my  loving  husband  before  named,  his  executors,  &c.,  if  I 
shall  not  otherwise  hereafter  dispose  of  the  same,  according  to  the 
power  and  authority  to  me  reserved,  given  and  appointed  by  the 
said  recited  indenture.     In  witness,  &c. 


9.  —  A  deed  of  covenants  to  declare  the  trust  in  a  former  deed; 
the  lands  being  to  be  sold  for  the  payment  of  certain  debts, 
and  the  overplus  (if  any)  to  be  employed  in  the  satisfaction  of 
such  other  debts ,  as  the  grantor  in  the  former  deed  should  ap- 
point. 

An  indenture  made,  &c.     Whereas,  the  said  L.  R.,  by  his 
deed  bearing  even  date  with  these  presents,  for  the  considera- 
tion therein  mentioned,  hath  granted,  &c.  unto  L.  R.  and  N. 
O.,  their  heirs  and  assigns  forever,  all  that,  &c.  &.C.,  as  in  and 
by  the  said  deed  more  at  large  appeareth  :    Now  this  indenture 
witnesseth,  and  it  is  hereby  declared  and  agreed  by  and  between 
all  the  parties  to  these  presents,  that  the  said  grant,  &c.  was  and 
is  made,  and  the  said  L.  R.  and  N.  O.  and  their  heirs,  are ,  and 
shall  stand  seized  of  the  premises,  to  the  intent  and  purpose,  and 
upon  trust  and  confidence,  that  the  said  land,  &c.  may  be  sold 
for  the  best  value  that  may  be,  and  the  money,  which  shall  be 
raised  thereby,  be  disposed  of,  for  and  towards  the  payment  and 
satisfaction  of  such  debts  of  the  said  L.  R.  as  are  mentioned  in 
the  schedules  hereunto  annexed,  in  such  order  as  they  are  therein 
set  down. 

And  lastly,  it  is  agreed  by  and  between  all  the  parties  to  these 
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presents,  and  by  them  declared  to  be  their  true  intent  and  mean- 
ing, that,  in  case  there  be  any  overplus  remaining  of  the  money, 
which  shall  be  raised,  by  sale  of  the  said  lands  and  premises, 
after  such  time  as  the  debts  mentioned  in  the  said  schedule,  be 
paid  and  discharged,  ihen,  such  overplus  shall  be  employed  and 
disposed  of,  for  and  towards  the  satiafaction  of  such  other  debts 
as  the  said  L.  R.  shall,  by  any  writing  to  be  by  him  signed  and 
sealed  in  the  presence  of  two  or  more  witnesses,  declare  and  ap- 
point.    In  witness,  d&c. 

10.  —  Declaration  of  trust  of stock. 

Memorandum.     I,  A.  B.  of,  &c.  Esquire,  do  hereby  acknowl- 
edge and  declare,  that  I  am  possessed  of  ten  shares  in  the  capital 

stock  of Company,  numbered  from  ten  to  twenty  inclusive, 

and  that  the  same  was  transferred  to  me  in  trust,  and  for  the  only 
benefit  and  advantage  of  C.  D.  of,  &c.  Esquire,  his  executors, 
administrators  and  assigns,  and  that  the  same  was  purchased  with 
the  proper  moneys  of  the  said  C.  D.,  and  that  my  name,  as  to 
the  said  shares,  and  all  the  interest,  profit,  dividends  and  produce 
thereof,  from  henceforth  to  grow  due  or  accrue,  is  made  use  of 
in  trust  only  for  the  said  C.  D.,  his  executors,  &c.  And  I,  the 
said  A.  B.,  for  myself,  my  executors  and  administrators,  do  here- 
by covenant  with  the  said  G.  D.,  his  executors,  &c. ;  that  I,  my, 
&c.,  shall  and  will,  at  any  time  hereafter,  at  the  request  and  costs 
of  the  said  C.  D.,  his,  &c.,  assign  and  transfer  the  said  shares 
unto  the  said  C.  D.,  his,  &c.,  or  unto  such  person  or  persons,  as 
he  or  they  or  any  of  them  shall  direct  or  appoint,  under  his  or 
their  hands.     In  witness,  &c.  ^ 


II. — A  declaration  of  the  trust  of  a  lease  of  a  meeting-house^ 

by  the  pastor,  who  is  the  lessee. 

To  all  to  whom  these  presents  shall  come,  I,  A.  B.  of,  &c. 
clerk,  send  greeting  :  Whereas,  by  indenture  of  lease,  bearing 
date,  &.C.,  made  between  C.  D.  of,  &c..  Esquire,  of  the  one  part, 
and  me,  the  said  A.  B.,  of  the  other  part,  the  said  G.  D.,  for  the 
consideration  set  forth  in  the  said  indenture,  did  lease  to  me,  the 
said  A.  B.,  all  that.  Sec. '  {describe  the  leased  premises  as  in  the 
lease;)  to  hold  to  me,  the  said  A.  B.  from,  &c.,  for  the  term  of, 
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&c.,  next  ensuing  and  fnlly  to  be  complete  and  ended,  at  the 
yearly  rent  of,  d&c,  payable  quarterly,  as  therein  is  mentioned,  as 
by  the  said  recited  indenture,  at  large  appears :  Now  know  ye, 
that  I,  the  said  A.  B.  do  hereby  declare  and  agree,  that  the  said 
recited  lease,  was  not  made  for  my  own  private  use,  but  only  in 
trust,  that  the  said  building  and  premises,  may  from  time  to  time 
during  the  said  lease,  be  used  and  enjoyed,  as  and  for  a  place  of 

public  and  religious  worship  for  the society  or  congregation 

of,  &c.  in  and  near  the  town  of,  Sec,  aforesaid. 

( The  trustees  covenant,  that  the  premises  shall  be  used  as  a  meet- 

ing'house,  and  to  assign,  Sfc) 

And  I,  the  said  A.  B.  for  myself,  d&c.  do  hereby  covenant  \irith 
the  said  C.  D.  his  executors,  &c.,  that  I,  my,  &c.  shall  and  will, 
from  time  to  time,  and  at  all  times  during  the  continuance  of  the 
said  lease,  permit  and  suffer  the  said  building  and  premises  to  be 
used  and  enjoyed  as  and  for  a  place  of  religious  worship,  in  the 
same  manner  as  the  same  now  is  used  and  enjoyed,  subject,  al- 
ways, nevertheless,  to  the  rents  and  covenants,  in  the  said  inden- 
ture of  lease  reserved  and  contained ;  and  also,  that  my  executors 
or  administrators  shall  and  will,  at  any  time  after  my  decease, 
and  during  the  continuance  of  the  said  lease,  at  Che  request  and 
charges  of  the  said  C.  D.,  his,  &c.  assign  the  above  mentioned 
leased  premises,  and  every  part  thereof,  unto  such  person  or  per- 
sons, as  the  said  C.  D.,  his,  &c.  shall  appoint ;  upon  the  trusts 
and  for  the  purposes  above  mentioned,  and  subject  to  the  rents  and 
covenants,  in  the  said  indenture  of  lease,  reserved  and  contained. 
In  witness,  &c. 


2.   LIMITATIONS    OF    USES    ANI>   TRUSTS. 

1.  —  A  limitation  to  several  sons  for  their  lives. 

-  And  it  is  covenanted,  granted,  concluded  and  fullf 


agreed,  by  and  between  all  the  said  parties  to  these  presents,  for 
themselves  and  their  heirs,  respectively,  that  the  said  convepn- 
ces  and  assurances,  to  be  had,  made  and  executed  according  to 
the  purport  and  true  meaning  of  these  presents,  of  and  in  the 
said  lands,  &c.,  and  every  of  them,  and  the  execution  thereof, 
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shall  be,  and  forever  shall  be  adjudged  to  be ;  and  also  that  the 
said  3.  F.  and  F.  J.  and  their  heirs,  and  the  survivor  of  them 
and  his  heirs,  shall  stand  and  be  seized,  of  and  in  all  and  sin- 
gular the  said,  &c.  to  and  for  the  several  and  only  uses,  behoofs, 
intents,  and  purposes,  and  upon  and  under  the  limitations,  provi* 
80S,  conditions,  and  agreements  hereinafter  mentioned,  (that  is  to 
say,)  of,  in,  and  to  all  the,  &c.  and  the  appurtensmces,  d&c.  and 
the  reversion,  &c.  to  the  use  of  the  said  A.  C,  son  and  heir  of 
the  said  R.  C,  and  B.  C,  wife  of  the  said  A.  C,  for  and  during 
the  term  of  their  natural  lives,  and  of  the  life  of  the  longer  liver 
of  them,  without  impeachment  of  waste  during  the  natural  life  of 
the  said  A.  C.  And  from  and  after,  &c.  to  D.  C,  second  son  of 
the  said  R«  C,  &c. 


2.  —  A  limitation  to  the  use  of  a  husband  for  life^  and  after  to 

the  wife  for  a  jointure. 

To  the  use  of  the  said  R.  C.  (the  husband)  for  and 


during  the  term  of  his  natural  life,  without  impeachment  of  or  for 
any  manner  of  waste,  and  with  full  power  to  do  or  commit  waste, 
and  from  and  after  the  decease  of  the  said  R.  C,  then  to  the  use 
and  behoof  of  the  said  B.  his  wife,  for  and  during  the  term  of  her 
natural  life,  in  name  of  her  jointure,  and  in  full  recompense  and 
satisfaction  of  her  dower,  which  she,  the  said  B.  should  or  ought 
to  have  in,  or  out  of  the  lands,  &c.  of  the  said  R.  C.  in  case  she 
shall  happen  to  survive  the  said  R.  0.  &c. 


3.  —  Limitations  in  tail  to  the  brothers  of  the  feoffor y  Sfc, 
To  the  use  and  behoof  of  the  said  R.  0.  and  of  the  heirs 


male  of  his  body  lawfully  begotten  or  to  be  begotten  ;  and  for  de- 
fault of  such  issue,  then  to  the  use  and  behoof  of  A.  C,  brother 
of  the  said  R.  C.  and  of  the  heirs  male  of  his  body  lawfully  be- 
gotten or  to  be  begotten  ;  and  for  default  of  such  issue,  then  to 
the  use  and  behoof  of  C.  C.  one  other  of  the  brothers  of  the  said 
R.  C.  and  of  the  heirs  male  of  the  body  of  the  said  C.  C.  lawfully 
begotten  or  to  be  begotten  ;  and  for  default  of  such  issue,  then  to 
the  use  and  behoof  of  the  right  heirs  of  the  said  R.  C.  forever. 


624  USES  AND  TRUSTS. 

4.  —  A  limitation  of  an  use  in  fee,  determinable  upon  a  marriage, 

To  the  use  of  the  said  R.  C.  and  his  heirs,  until  the  said 

marriage  intended  shall  be  had  and  solemnized  between  him  and 
the  said  B.  C.  and  from  and  after  the  marriage  had  and  solemnized 
between  him,  the  said  R.  C.  and  the  said  B.  C. ;  then  to  the  use  of 
the  said  R.  C.  and  B.  C.  for  and  during  the  term  of  their  natural 
lives,  and  the  natural  life  of  the  longer  liver  of  them  ;  and  from 
and  after  their  decease,  to  the  use  of  the  heirs  of  the  bodies  of  the 
said  R.  C.  and  B.  0.  between  them  two  lawfully  begotten ;  and 
for  lack  of  such  issue,  to  the  use  of  th^  right  heirs  of  the  said  R. 
0.  forever. 


5,  —  A  limitation  of  an  use  to  the  first  son  of  husband  and  toife^ 

in  strict  settlement. 

To  the  use  and  behoof  of  the  first  son  of  the  said  J.  E. 


on  the  body  of  the  said  M.  E.  his  intended  wife,  to  be  begotteu, 
and  of  the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing; 
and  in  default  of  such  issue,  to  the  use  and  behoof  of  the  second 
son  of  the  said  J.  E.,  &;c.  &;c,  (as  before,)  and  in  default  of  such 
issue,  to  the  third  son,  &c.  and  in  default  of  such  issue,  to  the  use 
and  behoof  of  the  fourth,  fifth,  sixth  and  all  and  every  other  the 
son  and  sons  of  the  said  J.  E.  on  the  body  of  the  said  M.  E.  his 
intended  wife,  to  be  begotten,  either  born  in  his  lifetime,  or  in  due 
time  after  his  decease,  severally,  successively  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  shall  be  in  seniority 
of  age  and  priority  of  birth,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons  lawfully  issuing ;  the  elder  of  the  said  sons  and  the  heirs 
male  of  his  body,  being  always  preferred,  and  to  take  before  the 
younger  of  them,  and  the  heirs  male  of  his  body,  lawfully  is- 
suing, &c. 

NOTE. 

A  limitation,  in  a  case  analogous  to  the  above,  to  the  use  and  lehoof 
of  the  first  son  of  the  said  J.  E,  on  the  body  of  the  said  M.  K.  his  in- 
tended wife  to  be  begotten,  for  and  during  the  term  of  his  natural  lifry 
would  also  be  good  ;  but  a  remainder  over,  after  the  decease  of  the  said 
son,  to  the  eldest  child  of  said  first  son,  and  the  heirs  of  said  eldest 
child  forever,  would  be  void  as  tending  to  a  perpetuity.    And,  while  on 
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this  subject,  it  may  not  be  amiss  to  remark,  that  those  limitatioDS,  whbh 
are  rejected,  as  tendiag  to  perpetuities,  are  more  nearly  approached  by 
permissible  limitations,  than  is  usually  supposed.  Thus,  a  limitation 
may  be  made  to  a  child,  in  ventre  sa  mere^  for  life,  remainder  to  the 
first  son  of  such  child,  in  strict  settlement  But  after  such  a  limitation 
for  lifb,  to  aa  unborn  child,  generally^  such  a  limitation  over,  would  be 
bad.  Yet  after  a  limitation,  made  to  an  unborn  son,  for  life,  a  remain^ 
der  over,  to  any  person,  in  life  when  the  HmUation  is  made,  will  be 
good.  Again,  if  a  limitation  in  a  settlement  is  made  to  A.  for  life,  and 
after  his  decease,  to  such  persons,  and  for  such  estates,  as  he  shall 
appoint ;  if  A.  afterwards  appoints  the  use  to  a  son,  B.  {not  born  at 
the  time  toJien  the  settlement  teas  made)  for  life ;  remainder  to  the  first 
and  other  sons  of  B.  in  strict  settlement,  or  otherwise,  such  remainder 
will  be  good.  But,  if  a  limitation  in  a  settlement  is  made  to  A.  for 
life,  and  after  bis  decease,  to  such  of  his  children,  and  fbr  such  estates, 
as  he  shall  appoint,  and  he  afterwards  appoints  to  a  son,  {not  horn  at 
the  time  when  the  settlement  was  made)  for  life ;  remainder  over  to  the 
first  and  other  sons  of  that  son,  in  strict  settlement,  or  otherwise)  this 
remaindw  over  will  be  void. 


6.  —  A  limitation  of  an  use  to  daughters  as  tenants  in  common* 

To  the  use  and  behoof  of  aU  and  every  the  daughter  and 

daughters  of  the  said  J.  E.  on  the  body  of  the  said  M.  K.  to  be 
begotten,  as  tenants  in  common  and  not  as  joint  tenants,  and  the 
heirs  of  their  several  and  respective  bodies  lawfully  to  be  begot- 
ten ;  and  if  there  be  more  such  daughters  as  aforesaid  than  one, 
and  one  or  more  of  them  shall  die  without  issue  of  her  or  their 
bodies  issuing,  then  and  so  often,  as  to  the  part  and  parts  of  such 
daughter  or  daughters,  so  respectively  dying  without  issue  as  afore- 
said, the  same  shall,  from  time  to  time,  respectively  go  and  remain 
to  the  use  of  the  survivors  or  survivor,  or  others  of  them,  as  ten- 
ants in  common,  and  not  as  joint  tenants,  and  of  the  heirs  of  their 
several  bodies  issuing.  And  if  all  such  daughters  as  aforesaid  but 
one,  shall  die  without  issue  of  their  bodies,  or  if  there  shall  be 
but  one  such  daughter,  then  to  the  use  of  such  only  daughter, 
and  the  heirs  of  her  body  lawfully  issuing,  and  for  default  of  such 
issue,  &c. 


7.  —  A  limituiion  to  the  use  of  the  wife^s  last  will  or  appointment. 

To  the  use  of  such  person  and  persons,  for  such  use  and 

uses,  estate  and  estates,  and  subject  to  such  provisos,  limitations, 
and  agreements,  as  she,  the  said  M.  K.  party  hereto,  notwithstand- 
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ing  her  intended  coverture,  and  whether  covert  or  discovert,  shall 
by  any  deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  three  or  more  credible  witnesses,  or 
by  her  last  will  and  testament  in  writing,  or  by  any  writing  pur- 
porting to  be  her  last  will,  to  be  by  her  duly  executed  in  the  pres- 
ence of  the  like  number  of  witnesses,  (which  deed,  writing  or  will, 
she,  the  said  M.  E.  is  hereby,  and  by  the  said  J.  E.  her  intended 
husband,  enabled  and  empowered  to  make,)  give,  limit,  direct  and 
appoint ;  and  until  such  gift,  direction,  limitation  or  appointmeDt 
shall  be  made,  and  until  such  estate  and  estates,  so  limited,  direct- 
ed or  appointed,  shall  respectively  commence  and  take  effect,  aod 
as  such  estate  and  estates  so  limited,  directed  or  appointed,  shall 
respectively  end  and  determine ;  and  as  to  such  part  or  parts 
thereof,  whereof  no  such  direction,  limitation  or  appointment, 
shall  be  made  ;  then  as  to  the  said  messuage,  &^.  and  as  to  the 
said,  &<;.,  (leading  to  No.  8.) 


8.  —  A  limitation  of  an  use  to  right  heirs  forever, 

'  To  the  use  and  behoof  of  the  right  heirs  of  her,  the  said 
Ml  K.  (party  hereto)  forever ;  (and  then  as  to  the  said  messuage, 
&c.  another  part  of  the  said  premises,)  &c. 


9.  —  A  limitation  to  trustees  for years  upon  several  trusts, 

To  the  use  of  the  said  J.  P.  and  C.  P.,  their  executors, 

administrators  and  assigns,  for  and  during,  and  until  the  full  end 

and  term  of years  from  thence  next  ensuing  and  fully  to  be 

complete  and  ended,  without  impeachment  of  or  for  any  manner 
of  waste,  upon  the  trusts  and  subject  to  the  provisos  hereinafter 
mentioned,  expressed  and  declared  of  and  concerning  the  same 
term,  (and  from  and  after  the  determination  of  the  said  term  of 
years,  and  subject  thereunto,  and  to  the  trusts  thereof.) 


10.  —  Limitation  of  an  use  to  the  wife^s  brother  (after  the  de- 
termination of years)  and  his  heirs  forever,  Sfc. 

To  the  use  of  ^^ eklest  son  of  W.  K.,  brother  of  her, 

the  said  W.  K.  (party  hereto,)  his  heirs  and  assigns  forever:  And 
as,  for  and  concerning  the  said  term  of ,  hereinbefore  limited 
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to  them,  the  said  J.  P.  and  G.  P.  their,  &c.  as  aforesaid,  it  is 
hereby  agreed  and  declared  by  all  the  parties  to  these  presents, 
that  the  same  estate  and  term  was  and  is  so  limited  to  them,  upon 
the  trusts,  intents  and  purposes,  and  subject  to  the  proviso  here* 
inafter  mentioned,  expressed  and  declared  of  and  concerning  the 
said  term  (that  is  to  say,)  in  case  there  shall  be  no  such  issue  as 
aforesaid,  of  the  said  intended  marriage,  or  such  deed,  writing, 
will  or  disposition,  made  of  the  said  premises,  comprised  in  the 

said  term  of years,  by  her,  the  said  M.  K.  by  virtue  of  the 

power  aforesaid .  ' 


11.  —  A  limitation  in  trust.     Trustees  to  raise  money,  Sfc, 
Upon  this  special  trust,  that  the  said  J.  S.  and  C.  P.  and 


the  survivor  of  them,  and  the  executors,  administrators  and  as- 
signs of  such  survivor,  shall  and  do,  by  and  out  of  the  rents,  is- 
sues and  profits  of  the  said  premises,  so  to  them  limited  for  the 

said  term  of years  as  aforesaid,  by  leasing,  mortgaging,  sale 

or  other  disposition  thereof,  or  of  the  premises  comprised  therein, 
or  of  any  part  thereof,  as  shall  he  by  them,  the  said  trustees,  or 
the  survivor  of  them,  or  the  executors,  administrators  or  assigns 
of  such  survivor,  thought  fit  and  expedient,  levy  and  raise  the 

sum  of ,  to  and  for  the  only  use  and  behoof  of  R.  R.,  wife 

of  J.  R.,  and  sister  of  her,  the  said  M.  K.,  &c. ;  the  said  sum  to 
be  paid  within months  next  after,  &c. 


12.  —  A  limitation  of  an  use  to  Jather  for  life;  remainder  to 
the  mother  for  life  /  remainder  to  the  son  for  life,  S^c. ;  subject 
to  trusts. 

To  the  use  of  the  said  W.  N.  for  his  life  :  the  remainder 

to  the  use  of  the  said  M.  N.  for  her  life ;  the  remainder  to  the 
said  J.  N.  for  his  life ;  the  remainder  to  the  use  of  the  said  M.  H. 
for  her  life  ;  the  remainder  to  the  use  of  the  said  G.  H.  and  his 
heirs ;  subject  to  the  same  trusts,  &c. 


13.  —  A  limitation  of  real  estate  in  tail  by  way  of  cross  re- 
mainders. 

To  the  use  and  behoof  of  all  and  every  the  said  daughter 


528  .     USES  AND  TRUSTS. 

and  daughters,  of  the  body  of  the  said  A.  B.  on  the  body  of  the 
said  C.  D.  his  wife,  to  be  begotten,  and  the  heirs  of  the  body 
and  respective  bodies  of  such  daughter  and  daughters,  equally  to 
be  divided  between  such  daughters,  if  more  than  one,  share  and 
share  alike,  as  tenants  in  common,  and  not  as  joint  tenants ;  and 
if  there  ^all  be  but  one  such  daughter,  then  to  the  use  of  such 
only  daughter  aud  the  heirs  of  her  body ;  and  in  caae  there 
shall  be  more  than  one  such  daughter,  and  there  shall  be  a  &ilure 
of  lawful  issue  of  the  body  or  bodies  of  such  other  daughter  and 
daughters,  then  as  to  the  original  part  and  share,  parts  and  shares, 
of  such  daughter  and  daughters,  whose  issue  shall  so  fail,  as  well 
as  to  such  other  part  and  share,  parts  and  shares,  as,  by  virtue  of 
this  present  clause,  shall  have  become  vested  in,  or  accrued  unto, 
any  of  the  same  daughter  and  daughters,  or  her  or  their  issue, 
upon  failure  of  issue  of  any  other  of  the  said  daughters,  to  the 
use  of  the  remaining,  and  other  and  others  of  the  said  daughter 
and  daughters,  and  the  heirs  of. the  body  and  respective  bodies  of 
such  remaining  and  other  daughter  and  daughters,  equally  to  be 
divided  between  such  remaining  and  other  daughters,  (if  more 
than  one,)  share  and  share  alike,  as  tenants  in  common,  and  not 
as  joint  tenants ,-  and  if  there  shall  be  but  one  such  remaining 
or  other  daughter,  then  to  the  use  of  that  daughter  and  the  heirs 
of  her  body ;  and  in  default  of  such  issue,  &c.,  ice. 


14.  —  A  limitation  of  uses  to  one  for  life,  without  impeachment 
of  waste,  remainder  to  trustees,  to  preserve  contingent  remain' 
ders,  with  remainders  in  contingency,  4^c.  in  strict  settlement 

To  the  use  of  A.  B.  of and  his  assigns,  for  and  during 

the  term  of  his  natural  life,  without  impeachment  of,  or  for  any 
manner  of  waste,  and  after  the  determination  of  that  estaie  by 
forfeiture  or  otherwise,  during  the  natural  life  of  the  said  A.  B., 
upon  trust  to  preserve  the  contingent  remainders  hereinafter  limited 
from  being  defeated  or  destroyed,  and  for  that  purpose  to  make 
entries,  and  bring  actions,  as  occasion  shall  require  ;  but  neverthe- 
less, to  permit  the  said  A.  B.  and  his  assigns,  to  receive,  and  take 
the  rents,  issues  and  profits  to  his  and  their  own  use,  during  the 
term  of  his  natural  life,  and  after  the  decease  of  the  said  A.  B.  to 
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the  use  of  the  first  son  of  the  body  of  the  said  A.  B.  lawfully  to 
be  begotten,  and  of  the  heirs  male  of  the  body  of  such  first  son 
lawfully  issuing ;  and  for  default  of  such  issue,  to  the  use  of  the 
second  son  of  the  body  of  the  said  A.  B.  lawfully  to  be  begotten, 
and  of  the  heirs  male  of  the  body  of  such  second  son  lawfully  is- 
suing ;  and  for  default  of  such  issue,  to  the  use  of  the  third,  fourth, 
fifth,  sixth,  and  of  all  and  every  other  the  son  and  sons  of  the  said 
A.  B.  lawfully  to  be  begotten,  severally,  successively,  and  in  re< 
mainder,  one  after  another,  as  they  and  every  of  them  shall  happen 
to  be  in  priority  of  birth,  and  of  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  such  sons,  and  the  heirs  male  of  his 
body  issuing,  being  always  preferred,  and  to  take  before  the 
younger  of  such  son  and  sons,  and  the  heirs  male  of  his  and  their 
body  and  bodies  issuing  ;  and  for  default  of  such  issue,  to  the  use 
of  the  first  child,  if  a  male,  whereof  A.  now  the  wife  of  the  said 
A.  B.  is  now  enciente,  and  his  assigns,  for  and  during  the  term  of 
the  natural  life  of  such  first  male  child,  &,c,  6cc. 


15.  —  A  limitation  to  toife  for  life,  which  she  accepts  fbr  her 

jointure, 

To  the  use  of  the  said  dame  A.  the  wife  of  the  said  B. 

B.  and  of  her  assigns,  for  and  during  the  term  of  her  natural  life, 
without  impeachment  of  or  for  any  manner  of  waste,  and  from 
aud  after  the  determination  of  that  estate,  by  forfeiture  or  otherwise, 
in  the  lifetime  of  the  said  dame  A.  to  the  use  of  the  said  C.  C, 
and  his  heirs,  during  the  life  of  the  said  dame  A.  upon  trust  to 
support  and  preserve  the  contingent  uses  and  estates  hereinafter 
limited,  from  being  defeated  or  destroyed,  &c.  but  nevertheless  to 
permit  and  suffer  the  said  dame  A.  and  her  assigns,  during  her 
natural  life,  to  take  and  receive  the  rents,  issues,  and  profits  of  the 
said  premises,  to  and  for  her  and  their  own  use  and  benefit,  which 
estate  for  her  life,  so  limited  in  use  to  the  said  dame  A.  of  and  in 
the  same  premises,  she,  the  said  dame  A.  doth  hereby  accept  and 
take,  as  and  for,  and  in  nature  of  a  jointure^  and  in  full  bar,  re- 
compense, and  satisfaction  of  and  for  all  dower  and  thirds  at  the 
common  law,  which  she,  the  said  dame  A.  can  or  may  have  or 
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claim,  of,  into,  or  out  of  all  and  every  or  any  the  lands,  &c, 
whereof  the  said  B.  B.  hath  been,  or  now  is,  or  shall  be  seized  at 
any  time  during  the  coverture  between  them. 


3.    LIMITATIONS   TO    CHARITABLE    USES    AND   TRUSTS. 

1.  —  To  expend  trust  moneys  for  the  relief  of  poor  ministers  of 
the  gospel f  ifc,  education  of  youth,  Sfc.  relief  of  widows,  8(c, 

Upon  trust,  that  they,  the  said  trustees,  shall  pay,  expend,  and 
apply  the  said  trust  moneys  and  premises,  for  and  towards  the  re- 
lief, support  and  maintenance,  of  poor  protestant  ministers  of  the 
gospel,  coming  into,  or  settled  or  residing  within,  &c. ;  or  for  or 
towards  the  maintenance,  education  and  qualifying  of  youths  de- 
signed for  the  work  of  the  ministry  of  the  religious  denomination 
of,  &c.  within,  &c.  or  for  and  towards  the  relief  and  support  of 
poor  widows  or  orphans  of  such  poor  ministers  as  aforesaid ;  or  the 
purchase  of  proper  books  to  be  bestowed  upon  such  poor  ministers 
or  youth  as  aforesaid  ;  or,  in  and  for  such  of  the  uses  and  purposes 
aforesaid,  or  such  other  charitable  uses  and  purposes  within,  &c. 
aforesaid,  as  the  trustees  for  the  time  being,  or  the  major  part  of 
them  shall,  from  time  to  time,  think  £t. 

2.  —  To  expend  trust  moneys  to  encourage  preaching  the  gospel; 

to  relieve  persons  in  distress,  Sfc. 

Upon  trust,  that  they,  the  said  trustees,  shall  and  do,  from  time 
to  time,  during  the  continuance  of  the  said  trust  estates,  pay  and 
dispose  of  such  sums  of  money,  out  of  the  said  annual  rents,  pro- 
fits or  dividends,  in  such  proportions,  and  for  so  long  time  or  times, 
in  the  encouraging  or  promoting  of  the  preaching  of  the  holy  gos- 
pel, in  any  poor  place  or  places,  as  the  said  trustees,  or  any  four  or 
more  of  them  shall  think  fit ;  and  upon  the  further  trust,  to  expend 
the  residue  of  the  said  annual  rents,  profits  or  dividends,  (if  any) 
for  the  relief  of  such  poor  persons,  residing  within  or  coming  into, 
&c.  being  objects  of  charity,  as  the  said  trustees,  or  any  four  or 
more  of  them,  shall  think  fit. 


3.  —  To  use  a  building  as  an  hospital,  Sfc. 

Upon  trust,  that  they,  the  said  trustees,  and  the  survivors  and 
survivor  of  them,  his  and  their  heirs  and  assigns,  shall  and  do,  from 
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and  after,  &c,  permit  and  suffer  the  said  house,  with  the  land 
under  and  adjoining,  and  all  the  erections  thereon  standing,  and 
their  appurtenances,  to  be  forever  used  as  an  hospital  or  habitation 
for  poor  people. 

And  upon  the  further  trust,  that  the  said  trustees,  dz^c.  shall  and 

will,  out  of  the  rents,  &c.  raise  yearly,  the  full  sum  of ,  and 

distribute  and  dispose  of  the  same,  for  the  benefit,  maintenance 
and  support  of  such  poor  people,  as  the  said  trustees  for  the  time 
being,  or  any  four  or  more  of  them,  shall,  from  time  to  time,  elect 
or  put  into  the  said  house,  or  hospital,  in  such  proportions,  at  such 
times  and  to  such  intents  as  should  be  appointed  or  declared  by 
the  said  trustees,  &c.  in  any  book  or  collection  of  rules  or  direc- 
tions  for  the  regulation  of  the  said  hospital,  by  them,  6lc.  from 
time  to  time,  to  be  made  or  collected. 


4.  —  To  distribute  money  among  the  poor  of  a  particular  con^ 

gregation,  Sfc* 

Upon  trust,  to  distribute  all  such  sums  of  nioney,  &c.  amongst 
the  poor  for  the  time  being,  of  the  society  of  people,  called  or 
known  by  the  name  of  the  congregation  or  people,  belonging  to 
Mr.  A.  B.  in  such  parts  and  proportions,  manner  and  form,  as  the 
said  trastees  for  the  time  being,  or  the  greater  part' of  them,  shall 
think  fit  and  convenient. 


6.  —  Trustees  to  purchase  lands  and  apply  the  rents  in  support^ 

ing  a  charity  school,  ifc. 

Upon  trust,  that  they,  the  said  trustees,  and  the  survivor  of  them, 
and  their  successors,  shall  lay  out  the  said  trust  moneys  in  the  pur- 
chase of  lands  in  fee  simple,  within  the  county  of,  &c.  such  pur« 
chase  to  be  taken  in  the  names  of  the  said  trustees  or  the  survivors 
or  survivor  of  them,  and  their  successors  upon  the  several  trusts 
following,  viz :  upon  trust,  that  they,  the  said  trustees,  &c.  shall, 
from  time  to  time  and  at  all  times  hereafter,  apply  and  dispose  of 
the  rents  and  profits  of  the  said  lands,  (when  purchased)  in  such 
manner  as  the  said  trustees,  &c.  shall  think  most  advantageous, 
for  and  towards  the  maintaining,  supporting  and  promoting  of  a 

charity  sphool  withinthe  said  parish  of for  the  educating 

and  instructing  of  thirty  poor  children,  bom  in  the  same  parish,  or 
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in  some  of  the  adjaceal  parishes,  in  the  chrietiao  religion ;  and  the 
boys  to  be  taught  to  read,  write  and  cast  accoonts,  &^.  tcc.j  and 
the  girls  to  be  taught  to  read,  write,  knit,  sew,  and  work  plain 

work,  &c.  &c.,  and  shall  pay  the  sum  of per  annum  for  a 

salary  for  a  schoolmaster,  and  the  sum  of per  annum,  for  a 

salary  for  a  schoolmistress  for  the  time  being,  for  their  teaching 
and  instmcting  twenty  poor  boys,  and  ten  poor  girls,  born  within 

the  said  parish  of ,  or  in  some  of  the  adjacent  parishes,  in 

manner  as  aforesaid,  &c. 


4.   REYOCATIOir   OF   USES. 

l.^^A  revocation  of  uses,  and  a  limitation  of  other  uses. 

To  all,  &c.  R.  C.  &c.  sendeth  greeting.  Enow  ye,  that  I,  the 
said  R.  C.  do,  by  this  my  present  writing,  under  my  hand  and  seal, 
in  the  presence  of  A.  B.,  C.  D.  and  E.  F.,  three  credible  witnesses 
whose  names  are  hereunto  subscribed,  revoke,  determine  and  make 
void  and  frustcate  all  and  every  the  uses  and  estates  mentioned, 
raised,  created  and  limited  in  and  by  one  indenture  bearing  date, 
&c.  made  between  me,  the  said  R.  C.  of  the  one  part,  and  C.  R., 
J.  F.  &c.  of  the  other  part,  of  and  for  the,  fee.  with  the  appur- 
tenances, in  the  said  indenture  mentioned,  and  of  aud  for  everjr 
part  and  parcel  thereof ;  and  I  do,  by  these  presents,  absolutely 
determine,  limit  ^nd  appoint,  that  all  and  singular  the  feoffees, 
(grantees j)  parties  and  persons  in  the  said  indenture  mentioned, 
and  their  heirs  and  assigns,  shall  immediately  and  from  henceforth, 
stand  and  be  seized  of  the  said,  &c.  in  the  said  indenture  men* 
tioned,  and  of  and  in  every  part  and  parcel  thereof,  to  the  only 
use  and  behoof  of  me,  the  said  R.  C.  my  heirs  and  assigns  for- 
ever, in  a  pure  and  absolute  estate  of  fee  simple,  (or  any  other 
uses  may  be  here  limited,  provided  the  same  be  ptirsuant  to  the 
power  reserved.)  In  witness  whereof,  I,  the  said  R.  C.  have  to 
this  my  writing  set  my  hand  and  seal,  in  the  presence  of  the  said 
A.  B.,  C,  D.  and  E.  F.  this day  of A.  D. . 


2.  —  A  deed  poll  from  trustees,  whereby  they  consent  that  ^ 
grantor  may  revoke  his  settlement,  according  to  a  power  there- 
in contained  for  that  purpose* 
To  all,  d&c.  A.  of ,  B.  of ,  and  K.  J.  (now  wife  of 
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M.  J.  of )  send  greeting.     Whereas  by  indenture  tripartite 

of  release,  bearing  date,  Sec.  and  made,  or  mentioned  to  be  made, 
l>et\reen  the  said  M.  J.  of  the  first  part,  the  said  A.  and  B.  of  the 
second  part,  and  the  said  K.  J.  (by  her  then  name  of  K.  S.  of 
■,  widow)  of  the  third  part,  the  said  M.  J.  in  consideration  of 
a  marriage  then*  intended,  and  which  has  been  since  had  and  sol** 
emnized  between  him  and  the  said  E.  his  now  wife,  and  for  divers 
other  considerations  therein  mentioned,  did  grant,  &c.  release  and 
confirm  unto  the  said  A.  and  B.  and  their  heirs  (in  their  actual 
possession  then  being,  by  virtue  of  a  lease,  &c.)  all  that,  &c. 
(mention  all  the  parcels  verbatim  with  the  general  words,  Sfc,  to 
the  habendum)  to  hold  the  said  premises  unto  them,  the  said  A. 
and  B.  and  their  heirs,  to  the  several  uses,  intents  and  purposes, 
and  under  and  subject  to  the  several  powers,  provisos  and  agree- 
ments therein  particularly  mentioned  and  expressed,  touching  and 
concerning  the  same,  in  which  said  indenture  tripartite  there  is 
contained  a  proviso  or  condition,  to  the  effect  following,  viz.  that 
it  should  and  might  be  lawful  to  and  for  the  said  M.  J.  at  any  time 
or  times  during  his  natural  life,  by  and  with  the  consent  of  the 
said  E.  S.  (now  the  wife  of  the  said  M.  J.  &c.  and  of  the  said 
A.  and  B.  or  the  survivor  of  them,)  (recite  the  other  part  oj  the 
proviso  verbatim^)  any  thing  in  the  said  indenture  tripartite  con- 
tained, to  the  contrary  thereof  in  anywise  notwithstanding,  as  in 
and  by  the  said  in  part  recited  indenture,  d&c.  Now  know  ye, 
that  the  said  A.  and  B.  and  the  said  E.  (now  wife  of  the  said 
SI.  J.)  by  virtue  of.  the  said  power,  and  by  this,  their  present 
writing,  under  their  hands  and  seals,  executed  in  the  presence  of 
three  credible  witnesses  whose  names  are  hereon  indorsed,  do,  and 
each  and  every  of  them  doth,  hereby  freely  consent  and  agree, 
that  it  shall  and  may  be  lawful  to  and  for  the  said  M.  J.  at  any 
time  or  times  hereafter  during  the  term  of  his  natural  life,  by  any 
writing  or  writings,  under  his,  the  said  M.  J's  band  and  by  him 
sealed  and  delivered,  in  the  presence  of  three  or  more  credible 
witnesses,  to  revoke,  alter,  change,  make  void  or  frustrate,  all  or 
any  the  use  or  uses,  estate  or  estates,  before,  in  the  said  indentuie 
tripartite,  limited,  mentioned,  expressed  or  appointed  \  and  from 
and  after  such  revocation,  alteration,  change,  frustrating,  or  making, 
void  of  all  or  any  the  use  or  uses,  estate  or  estates,  in  the  said 
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hereby  in  part  recited  indenture  tripartite  of  release,  limited  and 
expressed,  the  said  trustees,  their  heirs  and  assigns,  shall  from 
thenceforth  stand  and  be  seised  of  the  said  premises,  or  of  such 
part  and  parts  thereof  as  shall  be  so  revoked,  to  such  other  use 
and  uses,  and  for  such  other  estate  and  estates,  as  he,  the  said  M. 
J.  shall,  by  any  writing  or  writings  under  his  hand  and  seal,  to  be 
by  him  signed,  sealed  and  delivered  in  the  presence  of  three  or 
more  credible  witnesses,  direct,  limit  or  appoint  the  said  premises 
or  any  part  thereof.     In  witness,  &c. 


3.  —  A  revoccUion  of  the  above  recited  settlement,  pursuant  to 
the  power  therein,  and  the  coiisent  by  the  above  deed  poU. 

To  all,  &c.  M.  J.  of sendeth  greeting.     Whereas,  by  in- 
denture, &c.  (a^  before,)    And  whereas,  the  said  A.  B.  and  K. 
(the  now  wife  of  the  said  M.  J.)  according  to  the  power  reserved 
unto  them,  in  the  said  recited  indenture  tripartite  of  release.  &c. 
(recital  of  the  above  deed  poll)  as  in  and  by  the  said  deed  poll, 
relation,  &c.     Now  know  ye,  and  these  presents  witness,  that  the 
said  M.  J.  according  to  the  said  power,  liberty  and  authority,  to 
him  given,  limited  and  reserved,  as  aforesaid,  and  by  virtue  of  all 
and  every  other  power  or  powers,  and  authority  whatsoever  en- 
abling him  thereunto,  and  by  virtue  of  such  consent  as  aforesaid, 
doth  by  this,  his  present  writing,  under  his  hand  and  seal,  and  by 
him  signed,  sealed  and  delivered  in  the  presence  of  C,  D.  and  E. 
(three  credible  witnesses  whose  names  are  hereon  indorsed,)  le* 
voke,  alter,  change,  frustrate,  and  make  void  all  and  every  the  use 
and  uses,  estate  and  estates  touching  and  concerning  all  and  every 
the,  &c.  and  premises,  in  or  by  the  said  in  part  recited  indenture 
tripartite  of  release,  limited,  mentioned,  expressed  or  appointed  to 
any  person  or  persons  whatsoever.     In  witness,  &c. 


4.  —  A  revocation  of  uses,  and  a  limitation  of  other  uses ;  bjf 

indorsement. 

Know  all  men  by  these  presents,  that  I,  A.  B.  party  to  the 
within  written  indenture  (by  virtue  and  in  pursuance  of  thepow- 
ers  to  me  resenred  or  limited  therein  or  thereby,  and  of  all  other 
powers  and  authorities,  which  I  have,  or  in  me  vested,  in  that  be- 
half) have  revoked  and  made  void,  and  by  tiiese  presents  io 
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revoke  and  make  void  all  and  every  the  estates,  uses,  trusts,  limita- 
tions, provisos,  and  agreements  in  the  within  written  indenture 
expressed  or  contained.  And  I  do  hereby  further  limit  and  declare, 
that  the  same  shall  be  and  remain,  and  the  common  recovery 
within  mentioned  so  far  as  relates  to,  and  concerns  the  said  pre- 
mises, shall  be  and  enure,  from  and  immediately  after  my  decease, 
to  and  for  such  uses,  trusts,  intents,  and  purposes,  as  are  or  shall 
be  declared  or  expressed  of  and  concerning  the  same,  in  a  certain 
indenture,  &c.     In  witness,  &c. 


WILLS. 


Before  introducing  the  subject  of  wills  and  testaments,  it  may  be 
well  to  consider,  the  established  course  in  which  property,  not  de- 
vised or  bequeathed,  will  descend  in  the  various  cases  which  may 
arise  by  the  Statute  Law  of  this  Commonwealth,  which,  though  dif- 
fering in  phraseology,  is  very  similar  in  its  provisions  to  the  English 
Statute  of  Distributions.  For  this  purposed  real  estate  and  personal  estate 
will  be  considered  apart.  The  principles  by  which  the  transmission 
of  each  is  regulated  will  be  most  readily  understood,  as  well  as  illus- 
tfated,  by  the  introduction  of  a  few  cases.  Br  attending  carefully  to 
these,  a  person,  proposing  to  make  a  will,  may  better  see,  how  far 
it  will  be  necessary,  by  his  will  to  control  the  disposition  which  the 
law  would  make,  and  perhaps  will  discover,  that  his  intention,  in  many 
cases,  would  be  best  effectuated  by  suffering  the  descent,  established  by 
statute,  to  have  its  course ;  since  it  contains  the  most  equitable  general 
provisions  for  the  descent  and  distribution  of  intestate  estates,  that  could 
perhaps  be  devised.  (1) 


1.  D£sc£MT  OF  Real  Estate. 
The  first  canon  of  descent  is, — 

The  estale  shall  descend  to  the  children  and  to  the  issue  of  any  de- 
ceased  child  by  right  of  representation ;  and  if  there  is  no  child  of 
the  intestate  living  at  his  deaths  his  estate  shall  descend  to  all  his  other 
lineal  descendants  ;  and  if  all  the  said  descendants  are  in  the  same  de- 
gree  of  kindred  to  the  intestate^  they  shall  share  the  estate  equally^  oth* 
erwise  they  shall  take  according  to  the  right  of  representation.  Under 
this  Canon, — 

(1)  A.  dies,  leaving  three  sons,  B.,  C.  and  D.  and  two  grandsons 
and  one  granddaughter,  (children  of  bis  deceased  daughter,  E.)  B., 

(1)  Stat.  1806,  c.  90;  Bev.  Stat,  of  Mass.  c.  61. 
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C.  and  D.  each  take  one  quarter,  and  the  two  grandsons  and  the  grand- 
daughter, each  take  one  third  of  the  quarter,  which  would  have  de- 
scended to  their  mother,  E.,  if  she  had  survived  A. 

Note^    A  posthumous  child  takes  as  if  born  at  the  ancestor's  death. 

■  (2)  A.  dies,  leaving  a  son,  B.;  a  grandson,  C.  (the  child  of  a  de- 
ceased daughter,  £.)  and  eight  grandchildren  by  another  deceased 
son,  F. ;  B.  takes  one  third  ;  the  grandson  C.  representing  his  mother, 
E.  takes  one  third ;  each  of  the  eight  grandchildren  by  F.  takes  one 
eighth  of  the  third,  which  would  have  descended  to  their  father,  F. 
if  he  had  survived  A. 

(3)  A.  dies,  leaving  a  grandson  by  his  deceased  son,  B. ;  a  grand- 
son by  his  deceased  daughter,  E.;  and  eight  grandchildren  by  his 
deceased  son,  F. :  Each  of  these  ten  grandchildren  takes  immediately 
from  A.  without  any  reference  to  their  father  or  mother,  consequently 
each  takes  one  tenth  of  A's  estate.  Observe  the  difference  in  these 
two  last  cases.  Suppose  A's  real  estate  to  be  worth  90,000  dollars; 
in  the  former  case,  B.  takes  930,000;  C.  (his  grandson  by  a  de- 
ceased daughter)  takes  $30,000;  and  each  of  the  eight  grandchil- 
dren (children  of  another  deceased  child)  takes  one  eighth  of  $30,000, 
viz. :  $3750.  In  the  latter  case,  all  the  grandchildren,  viz. :  the  son  of 
a  deceased  son  ;  the  son  of  the  deceased  daughter ;  and  the  eight  chil- 
dren of  another  deceased  son  ;  take  equally,  t.  e.  each  takes  one  tenth 
of  his  deceased  grandfather's  estate,  amounting  to  $9000. 

(4)  A.  dies,  leaving  his  father,  and  two  grandchildren,  children  of 
A's  deceased  child  ;  the  two  grandchildren  take  the  whole,  and  exclude 
A's  father  from  any  share. 

(5)  A.  dies,  leaving  a  brother,  and  two  grandchildren ;  the  two  grand- 
children take  the  whole,  in  equal  shares  ;  A's  brother  takes  nothing. 

(6)  A.  has  two  sons,  B.  and  C.  He  makes  an  advancement  to  B. 
of  one  half  his  estate,  (say  $10,000.)  B.  dies  leaving  a  son,  X. 
A.  dies.  A's  son,  C.  takes  the  whole  estate,  which  A.  left.  He- 
cause  X.  can  only  take  by  representing  (1)  his  father  B.  who  would 
have  been  barred  by  the  advancement,  made  by  A.  in  his  lifetime. 
Consequently  X.  takes  nothing  of  A's  estate.  But,  if  A.  has  two 
sons  B.  and  C.  and  makes  an  advancement  of  $10,000  (one  half  of 
his  estate)  to  B.  who  dies  leaving  a  son,  X.  as  before ;  and  C.  dies 
leaving  a  son,  Y.  and  then  A.  dies,  A's  two  grandsons,  X.  and  Y. 
sons  of  B.  and  C.  shall  divide  A's  estate  between  them,  equally. 
For,  though  X's  father,  B.,  in  his  lifetime,  had  an  advancement, 
which  would  have  barred  him  from  claiming;  and  though,  perhaps 
X.  has  inherited  from  his  father,  B.  the  precise  advancement  which 
A.  made  to  him;  yet,  as  X.  does  not  claim,  as  representing  his 
father,  B.,  but,  directly,  as  one  of  the  nearest  of  kin  of  A.  he  shall 
take  an  equal  share  with  the  other  grandson,  Y.,  to  whom  or  to 
whose  father,  C,  no  advancement  was  made.  Note  the  difference, 
which  in  many  similar  cases  may  be  very  great  In  the  first  case 
A.  dies,  and  his  son  C.  takes  all    his  estate  (say  $10,000,  the  de- 


(1)  Key.  Stat  c  61,  §  6. 
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ceased  son,  B.  having  taken  the  other  half,  $10,000,  as  an  advance- 
ment ;)  and  consequently  B^s  son,  X.  takes  nothing,  hut  what  he  receives 
of  his  father,  B^s  advancement,  which  may  he  $10,000,  also.  In  the 
second  case,  B's  son  X.,  though  he  may  have  810,000  of  his  father, 
B's  advancement ;  yet  takes  one  half  of  the  $10,000,  which  A.  leaves, 
($5000,)  and  C's  son  takes  the  other  half  ($f  000.)  Queer e.  -  This  de- 
serves attention. 

(7)  A.  dies,  leaving  a  son,  B.  a  great-grandson,  C.  (the  only  son  of 
his  grandson,  Z.  deceased,  the  only  son  of  A^s  son,  Y.  deceased,) 
two  grandsons,  L.  and  M.  (sons  of  his  deceased  daughter,  W.)  twelve 
great-grandchildren  (three,  grandchildren  of  A's  deceased  son  V.  by 
Y's  deceased  daughter,  M.,  four  grandchildren  of  V.  by  V*s  deceased 
son,  Q.  and  five,  grandchildren  of  V.  by  V^s  deceased  daughter,  R.) 
Suppose  the  estate  to  be  worth  $64,000.  B.  takes  one  quarter, 
($16,000)  C.  (the  great-grandson)  takes  one  quarter,  ($16,000).  L. 
and  M.  (the  two  grandsons)  each  take  one  eighth,  ($8000).  The  twelve 
great-grandchildren  (grandchildren  of  V.  and  representing  V.,)  take 
Vs  share,  one  quarter  ($16,000,)  and  being  of  equal  degree  to  V. 
and  none  of  Vs  children  being  alive,  take  per  capita^  that  is,  each  takes 
«1333i. 

The  second  canon  of  descent  is, — 

If  there  are  no  issue^  the  estate  shall  descend  to  the  father^  Under 
this  canon,  — 

A.  dies  leaving  a  father  and  brothers  and  sisters  ;  the  father  takes  the 
whole,  to  the  exclusion  of  the  brothers  and  sisters. 

The  third  canon  of  descent  is,  — 

If  there  shall  be  no  issue  nor  father^  the  estate  shall  descend  m  equal 
shares  to  the  brothers  and  sisters^  and  to  the  children^  of  any  deceased 
brother  or  sister  by  right  of  representation ;  provided^  that  if  there 
shall  be  a  mother  also^  she  shall  take  an  equal  share  toilh  the  brothers  and 
sisters.     Under  this  canon,  — 

(1)  A.  dies,  leaving  a  mother  and  four  brothers  and  sisters;  the  es- 
tate is  divided  into  five  parts ;  the  mother  takes  one,  and  each  of  the 
brothers  and  sisters,  takes  one ;  if  either  of  the  brothers  had  died  in 
the  lifetime  of  A.  leaving  children,  those  children  would  take  the  share 
of  A^s  estate,  which  would  have  descended  to  their  father,  in  case  he 
had  survived  A. 

(2)  A.  dies,  leaving  a  grandfather  and  a  brother,  and  two  nephews, 
children  of  a  deceased  brother.  The  grandfather  takes  nothing.  The 
brother  takes  one  half ;  the  two  nephews  take  the  other  half  in  equal 
shares. 

(3)  A.  dies,  leaving  four  half-brothors,  by  his  father  and  his  father^s 
first  wife  ;  one  brother,  by  his  father,  and  his  own  mother ;  and  four 
half-brothers,  by  his  mother  and  her  second  husband;  A^s  brother 
of  the  whole  blood,  takes  one  ninth  of  A's  estate ;  and  each  of  the 
eight  brothers  of-  the  half  blood,  takes  one  ninth  ;  the  whole  blood  and 
the   half  blood  being  on   the  same  footing :     In  the  above  case,  if 


638  WILLS. 

one  of  the  brothers  had  died  before  A.,  leaving  children,  those  children, 
by  right  of  representation,  would  have  taken  equal  shares  in  the  ninth 
part,  which  would  have  fallen  to  their  father,  if  he  had  survived  A. 

(4)  A.  dies,  leaving  a  half-sister ;  ten  nephews  and  nieces,  children 
of  his  deceased  brother  of  the  whole  blood  ;  and  two  nephews  or  nieces, 
children  *of  his  deceased  brother  of  the  half  blood ;  suppose  A^s  estate 
to  be  $30,000.  Then  his  half-sister  takes  one  third  (810,000.)  His  ten 
nephews  and  nieces  (of  the  whole  blood)  take  each  one  tenth  of  a  third 
($1000) ;  and  his  two  nephews  (of  the  half  blood)  take  one  half  of  a 
third  ($5000). 

(5)  A.  dies,  having  arrived  at  full  age,  but  without  issue,  leaving  a 
mother  and  five  brothers  and  three  sisters,  (three  of  the  whole,  and  five 
of  the  half  blood,)  and  two  nephews,  children  of  a  deceased  brother. 
The  estate  is  divided  into  ten  equal  parts,  and  the  mother,  and  each  of 
the  brothers  and  sisters,  takes  one  share.  The  two  nephews  take  one 
share  or  tenth  part,  between  them.  The  nephews  formerly  took  by  rep- 
resentation under  the  ninth  of  Anne  ;  were  excluded  by  Stat.  1783,  but 
now  take  by  Stat.  1806,  and  by  Rev.  Stat.  See  3  Mass.  R.  13,  Mayo 
V.  Boyd.  Before  the  Statute,  1  Jac.  2,  c.  17,  the  mother  took  all.  That 
statute  was  made  analogous  to  the  above  case,  because  the  mother  might 
marry  and  carry  all  {the  personal  estate)  to  another  husband.  See  1 
Salk.251. 

(6)  A.  dies,  leaving  a  mother ;  a  brother ;  and  three  nephews  or  nieces, 
children  of  a  deceased  brother  or  sister.  The  mother  takes  one-third  ; 
the  brother  takes  one-third ;  the  three  nephews  or  nieces  take  the  re- 
maining third. 

(7)  A.  dies,  leaving  a  grandmother,  a  brother,  three  nephews,  (child- 
ren of  a  brother  deceased,)  two  nieces,  (children  of  another  brother  de- 
ceased,) and  four  nephews  and  nieces,  (children  of  a  deceased  sister 
of  the  half  blood.)  The  grandmother  is  excluded ;  the  brother  takes 
one  quarter ;  the  three  nephews,  together,  take  another  quarter ;  the 
two  nieces,  together,  take  a  third  quarter ;  and  the  four  nephews  and 
nieces,  (children  of  the  deceased  sister  of  the  half  blood,)  take  the  re- 
maining quarter.  But  if  the  brother  had  died  first,  the  grandmother 
(who  is  now  excluded)  would  have  taken  the  whole,  and  all  the  ne- 
phews and  nieces,  whether  of  the  whole  or  half  blood,  would  have  been 
excluded.  This  is  worthy  of  observation,  the  more  so,  because  the 
share  of  the  brother,  who  excludes  the  grandmother,  is  only  one  fourth. 
See  2  Yes.  213. 

The  fourth  canon  of  descent  is, — 

If  there  shall  he  no  issue^  nor  father^  and  no  brother  nor  sister  living 
at  the  death  of  the  intestate^  the  estate  shall  descend  to  the  mother^  to 
the  exclusion  of  the  isstie^  if  any^  of  deceased  brothers  and  sisters.  Un- 
der this  canon,  — 

A.  dies,  leaving  a  mother ;  {and  instead  of  a  brother^)  a  son  or 
daughter  of  a  deceased  brother  ;  and  three  nephews  or  nieces,  children 
of  a  deceased  brother  or  sister ;  then  the  mother  takes  the  whole ;  and 
all  the  nephews  and  neices  are  wholly  excluded.  This  difference  de- 
serves attention. 
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The  fifth  canon  of  descent  is,  — 

If  there  shall  he  no  issue^  and  no  father^  mother,  brother  or  sister ^ 
the  estate  shall  descend  to  the  next  of  kin  of  the  intestate  in  equal 
degree  ;  excepting  that  iohen  there  are  two  or  more  collateral  kindred 
in  equal  degree,  but  claiming  through  different  ancestors,  those  toho 
claim  through  the  nearest  ancestors,  shall  be  preferred  to  those  claiming 
through  an  ancestor  who  is  more  remote.     Under  this  canon, — 

(1)  A.  dies,  leaving  a  father's  brother,  a  mother's  brother  and  three 
cousins,  children  of  a  deceased  uncle,  on  the  mother's  or  father's  side. 
The  father's  brother  and  the  mother's  brother,  each  take  one  half  of  the 
estate  ;  the  cousins  take  nothing. 

(2)  A.  dies,  leaving  a  grandmother  and  an  aunt ;  the  grandmother 
takes  the  whole. 

(3)  A.  dies,  leaving  a  nephew,  the  son  of  a  deceased  brother  or  sister, 
of  the  whole  or  half  blood ;  and  a  grand-nephew,  the  grandson  of  a  de- 
ceased  brother  or  sister,  of  the  whole  or  half  blood  ;  the  nephew  takes 
the  whole  :  the  grand-nephew  is  excluded. 

(4)  A.  dies,  leaving  a  grandfather  on  the  father's  side,  and  a  grand- 
mother on  the  mother's  side.     They  take  in  equal  moieties.     See  1  P. 

Will  53. 

The  sixth  canon  of  descent  is,  — 

If  any  person  shall  die  leaving  several  children,  or  leaving  one  child 
and  the  issue  of  one  or  more  others,  and  any  such  surviving  child  shall 
die  under  age  and  not  having  been  married,  all  the  estate  that  come  to 
the  deceased  child  by  inheritance  from  such  deceased  parent,  shall  descend 
in  equal  shares  to  the  other  children  of  the  same  parent,  and  to  the  issue 
of  any  such  other  children,  who  shall  have  died,  by  right  of  representa- 
tion^     Under  this  canon,  — 

(1)  A.  dies,  under  age  and  not  having  been  married,  leaving  an  estate 
that  came  from  his  mother,  and  leaving  six  brothers  and  sisters,  (children 
of  his  father  by  his  first  wife,)  two  brothers,  (sons  of  his  mother,  by  a 
former  husband)  and  three  brothers  or  sisters,  (children  of  his  father  and 
mother.)  The  first  named  sir  take  nothing.  The  five  other  children, 
two  of  the  whole  blood,  and  three  of  the  half  blood,  each  take  one  fifth 
of  the  estate. 

(2)  A.  has  three  sons  by  his  first  wife,  B.,  and  two  sons  by  his  sec- 
ond wifo,  C.  B.,  at  her  death,  leaves  real  estate,  the  reversion  of  which 
goes  to  A's  and  her  own  three  sons.  A.  dies.  Then  X.,  one  of  A's 
sons  by  his  first  wife,  B.,  dies  under  age  and  unmarried  ;  this  son's  estate 
that  came  from  his  mother,  B.,  shall  be  equally  divided  between  his  two 
surviving  brothers,  (sons  of  his  mother,  B.  and  his  father.  A.)  But  if  B. 
(the  mother)  had  led  three  other  children  by  a  former  husband,  those 
children,  though  only  of  the  half  blood  to  X.,  should  have  taken  (equal- 
ly with  the  two  surviving  brothers  of  X.  of  the  whole  blood)  that  part  of 
the  estate  that  came  from  their  mother,  B.  If  X.  had  been  of  full  age, 
(or  had  been  married  and  died  without  issue,)  then  his  share,  that  came 
from  his  niother,  B.,  as  well  as  the  rest  of  his  real  estate,  would  be 
equally  divided  among  all  his  brothers,  of  the  whole  or  half  blood,  and 
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whether  by  the  father's  side  or  the  mother's.    This  difTerence  deserves 
attention. 

The  seventh  canon  op  descent  is, — 

If  at  the  death  of  any  child  who  shall  die  under  age,  and  not  hat" 
ing  been  married,  all  the  other  children  of  his  parent  shall  also  he  dead, 
and  any  of  them  shall  have  left  issue,  the  estate  which  came  to  such 
child  by  inheritance  from  his  said  parent,  shall  descend  to  the  issue  of 
the  other  children  of  the  same  parent ;  and  if  all  the  said  issue  are  in 
the  same  degree  of  kindred  to  tlie  said  child,  they  shall  share  the  eslaie 
equally  ;  otherwise  they  shall  take  according  to  the  right  of  representa* 
tion.     Under  this  canon,  — 

A.  dies  under  age  and  not  having  been  married,  leaving  an  estate  that 
came  from  his  mother,  and  leaving  six  brothers  and  sisters,  (children  of 
his  father  by  his  first  wife)  one  nephew,  the  child  of  a  deceased  brother, 
who  was  a  son  of  his  own  mother,  and  two  grand-nieces,  who  also  derirc 
their  descent  from  the  same  mother.  The  nephew  takes  one  half  of  A's 
estate,  and  each  of  the  two  grand*nieces  takes  one  quarter.  If  A.  had 
been  of  full  age,  or  had  been  married  and  died  without  issue,  the  estate 
would  have  been  divided  into  eight  parts  ;  of  which,  each  of  A's  half 
brothers  and  sisters  would  have  had  one,  «his  nephew  one,  and  his  grand- 
nieces  one. 

The  eighth  canon  of  descent  is,— 

If  the  intestate  shall  leave  no  kindred  his  estate  shall  escheat  tojhe 
Commonwealth. 

Distribution  of  Personal  Estate. 

After  the  allowance  to  the  widow  and  the  payment  of  debts  of  the 
deceased,  the  charges  of  his  funeral  and  of  settling  the  estate,  the 
residue  of  the  personal  estate  is  distributed  in  the  same  manner  and 
among  the  same  persons  as  the  real,  excepting  that  alienage  in  any  per* 
son  is  no  impediment  to  his  receiving  the  same  share  thereof,  as  he 
would  be  entitled  to  if  a  citizen,  subject,  however,  to  the  following  modi- 
ficatioDS  :  — 

First,  if  the  intestate  were  a  married  woman,  her  husband  shall  be 
entitled  to  the  whole  of  tlie  said  residue  of  the  personal  estate.  Under 
this  rule,  — 

A.  dies,  leaving  a  husband  and  a  son  ;  the  husband  takes  the  whole 
personal  estate.  {He  is  only  tenant  by  the  curtesy  of  the  real  estate j 
which  reverts  to  his  son  after  his  decease.) 

Second,  if  the  intestate  leave  a  widow  and  issue,  the  widow  shall  be 
entitled  to  one  third  of  the  said  residue.     Under  this  rule, — 

A.  dies,  leaving  a  widow  and  five  children  ;  the  widow  takes  one  third 
of  the  personal  estate ;  the  remaining  two  thirds  are  equally  divided 
among  the  five  children.  Note,  in  such  case  the  children  of  a  deceased 
child,  would  take  the  share  of  their  deceased  father  or  mother  by  rep* 
resentation.  The  widow  has  her  dower  in  the  real  estate  ;  the  Jive  child* 
ren  take  the  rest. 
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a  deceased  child,  would  take  the  share  of  their  deceased  father  or 
mother  by  representation.  The  toidow  has  her  dower  in  the  real  estate ; 
ihefioe  children  take  the  rest. 

Thirds  if  there  be  no  isstiSy  the  vndow  shail  be  entitled  to  one  half 
of  the  said  residue*    Under  this  rule,  — 

(1)  A.  dies,  leaving  a  widow,  (but  no  children,)  and  three  nephews: 
The  widow  takes  half,  the  remaining  half  is  divided  equally  among 
the  three  nephews.  The  widow  has  her  dower  in  the  real  estate ;  the 
three  nephews  dioide  the  rest  of  the  real  estate^  and  the  reversion  of 
her  dowerj  equally  between  them* 

(2)  A.  dies,  leaving  a  mother,  a  wife,  (but  no  children,)  a  sister, 
a  brother,  two  nephews,  (children  of  a  brother  deceased)  and  four 
nieces,  (children  of  another  brother  or  sister  deceased.)  The  wife 
takes  one  half;  the  mother,  brother  and  sister,  each  take  one  fif\h  of 
the  remaining  half;  the  two  nephews  each  take  one  half  of  afiHh; 
the  four  nieces  take  each  one  quarter  of  a  fifth.  Thus :  suppose  the 
estate  to  be  $10,000.  The  widow  takes  $5,000.  The  mother,  and 
brother  and  sbter,  each  takes  $1,000;  the  two  nephews,  each  takes 
#500;  the  four  neicea,  each  takes  $250<  If  the  property  lefiy  had 
been  real  estate^  the  widow  would  have  had  her  dower  in  tl,  and  the 
residue  including  the  reversion^  would  have  been  divided  among  the 
aame  persons  and  in  the  same  proportions^  as  the  latter  half  of  the  per* 
aonal  estate,  in  the  above  distribution.     See  2  P.  Wms.  344. 

Fourth^  if  the  intestate  leave  no  kindred,  the  widow  shall  be  entitled 
to  the  whole  of  said  residue.    Under  this  rule,  —  . 

A.  dies,  leaving  a  widow,  but  no  children,  issue,  or  kindred ;  the 
widow  takes  the  whole  personal  estate.  In  such  case^  she  has  a  lift 
estate  in  one  third  of  the  real  estate^  but  the  rest  escheats. 

Fifth,  if  the  intestate  leaves  no  widow,  husband,  or  kindred,  the 
whole  shall  escheat  to  the  Commonwealtk. 

Parties  to,  &c. 

The  rule  by  the  common  law  is,  that  all  persons  of  sound  mind 
may  make  wills;  but  this  rule  like  all  others,  has  its  exceptions,  and 
generally  speaking  neither  a  feme  covert,  an  infant,  a  person  non 
compos^  whether  idiot,  lunatic,  imbecile  from  old  age,  horn  deaf  and 
dumb,  (I)  (whom  the  law  presumes  non  compos  for  this  purpose)  or 
intoxicated,  can  make  a  will.  But  a  feme  covert  by  virtue  of  a  power, 
and,  as  respects  personal  property,  with  the  consent  of  her  husband, 
may  make  a  will.  Osgood  v.  Breeds  12  Mass.  R.  525.  So  testa- 
ments of  chattels  may  be  made  by  males,  if  fourteen  years  of  age 
and  by  females  if  twelve.  2  Blacks.  Com.  497;  Arnold  v,  Earle^ 
2  Rep.  Temp.  Lee,  by  Phillemore,  Vol.  2,  p.  529 ;  1  Pick.  239.  (2) 
And  persons  under  guardianship  as  non  compos^  may  still  make  wills 


(1)  Since,  by  the  progicss  of  enlij^htened  humanitv,  these  unlbitanates  have 
'somewhat  emerged  firam  meatel  darkness,  and  are  renoered  able  to  acquire  knowl- 
edge and  property,  it  may  be  well  doubted  whether  the  strictoeaa  of  the  old 
oommoa  law  would  act  in  favonble  oases  be  relaxed. 

(2)  In  Massachusetts,  under  the  statute  of  1783,  c.  24,  a  will  made  by  em 
infantv  of  the  age  of  fourteen,  so  worded,  that  if  made  by  a  person  of  fuU  a|^ 
it  wofeid  have  made  a  yalid  dispoaitioa  of  real  as  well  as  personal  estate,  was 
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if  actually  of  sound  mind.  ^^It  (the  guardianship)  is  prima  facie 
evidence  of  insanity,  and  incapacity  to  make  a  will,  and  therefore 
it  is  incumbent  on  those  who  would  establish  the  will,  to  show  beyond 
reasonable  doubt,  that  the  testator  had  both  such  mental  capacity,  and 
such  freedom  of  will  and  action,  as  are  requisite  to  render  a  will  legally 
valid."     Per  Shaw,  C.  J.     Breed  v.  Pratt,  18  Pick.  115. 

As  regards  wills  by  married  women,  the  English  Statute  of  Wills 
(32  Henry  VIII,  c.  1,)  authorized  every  person  having  lands,  to  de- 
vise them ;  but  on  the  construction  of  that  statute,  the  better  opinion 
seemed  to  be,  that  married  women  could  not  make  wills  of  lands. 
(1  Powell  on  Dev.  140;  Dyer,  354.)  But  still  doubts  having  arisen  or 
being  apprehended,  the  statute  34  and  35  Henry  VllI,  c.  5,  was  pass- 
ed, expressly  prohibiting  devises  by  women  who  are  married.  The 
Mas».  Stat,  of  1783,  c.  24,  provided  that  persons  of  full  age  and 
sound  mind  may  dispose  of  their  real  estate,  ^'  us  well  by  last  will 
and  testament  in  writing  as  otherwise  by  any  act  executed  in  his  or 
her  lifetime."  This  is  almost  precisely  the  same  language  as  that 
used  in  the  Statute  of  Wills,  and  was  not  intended  in  either  case  to 
alter  the  relation  between  husband  and  wife,  or  the  legal  eflects  of 
that  )t}lation.  Osgood  v.  Breed,  12  Mass.  R,  525.  The  Rev.  Stat. 
c.  62,  provide  that  every  person  of  sound  mind  and  full  age  may 
devise  and  dispose  of  his  lands,  &c.,  and  the  same  construction  be- 
longs to  this  provision.  Nor  does  it  make  any  difference,  that  a  feme 
covert,  has  the  consent  of  her  husband,  for  he  has  no  right,  by  giv- 
sing  his  consent  to  an  unauthorized  act  of  his  wife,  to  deprive  her 
^heirs  of  their  inheritance ;  and  a  will  so  made  by  the  wife,  docs  not 
become  valid  if  she  survives  her  husband,  unless  it  be  republished. 
12  Mass.  R.  525.  A  feme  covert  who  wishes  to  devise  her  lands, 
must,  by  joining  with  her  husband,  (Durant  v.  Ritchie,  4  Mason,  45,) 
convey  away  her  whole  estate  so  as  to  bar  the  heir;  reserving  to  her- 
self however  the  power  by  will  or  any  instrument  in  the  nature  of  a 
twill,  to  appoint  the  persons  to  whose  use  it  shall  be  held,  or  to  require 
'the  trustee  to  convey  it  to  such  persons  as  she  shall  appoint.  12  Mass. 
R.  525. 

With  regard  to  parties  who  take  under  a  will  no  such  incapacity 
exists;  and  infants,  yemc5  covert,  persons  of  non  sane  memory,  and 
aliens  (1)  may  all  be  devisees;  for  the  interest  they  acquire,  is  not 
by  force  of  any  contract,  they  being  the  mere  passive  objects  of  the 
testator's  bounty,  and  no  consideration  being  necessary  to  move  from 
them.  4  Kent's  Com.  p.  506.  But  a  devise  to  an  heir  at  law  is 
void,  if  he  takes  precisely  the  same  estate  he  would  have  taken  by 
-descent ;  the  title  by  descent  has  precedence  to  the  title  by  devise. 


held  good.  1  Pick.  239.  The  Key.  Stat,  now  requires  that  persons  malting 
-wills,  whether  of  real  or  personal  estate,  shall  bo  of  full  age.  Ch.  62.  In 
New  York  a  male  must  be  eighteen  years  of  age  to  make  a  will  of  personal 
^estate,  and  a  female  of  sixteen.  2  Rev.  Stat.  60.  In  Connecticut,  seventeen 
is  the  age  tor  both  sexes.  Statutes  1821.  In  Virginia,  do  person  under  eighteen 
>oan  make  a  will.    Rev.  Cod.  224. 

A  person  arrives  at  full  age  tiie  day  before  his  birth  day.    Salk.  44. 

i(l)  The  estate  acquired  by  an  alien  is  defeasible. 
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Hurst  V.  Earl  of  Winchehea,  1  W.  Blacks.  R.  187.  Corporations 
are  excepted  out  of  the  English  statute  of  wills  ;  but  under  the  statute 
of  43  Eliz.  called  the  statute  of  charitable  uses,  a  devise  to  a  corpo- 
ration for  a  charitable  use  is  valid.  Flood^s  case,  Hob.  R.  136.  Though 
this  statute  does  not  appear  to  have  been  ena<;ted  in  any  of  the  United 
States,  the  better  opinion  seems  to  be,  that  a  devise  of  a  charity  in  trust 
for  a  charitable  corporation,  would  be  good.  This  proceeds  on  the 
ground  that  courts  of  equity,  independent  of  statute,  have  jurisdiction 
over  devises  to  charitable  uses.  Orphan  Asylum  Society  v.  M^Cartet^ 
9  Cowen^s  R.  437.  In  Massachusetts,  corporations  may  hold  lands,  by 
statute,  to  an  amount  authorized  by  law.  Rev.  Stat.  c.  44,  ^  6.  Wit- 
nesses to  a  will  by  statute  of  25  Geo.  II,  which  has  been  generally 
adopted  in  the  United  States,  are  rendered  incapable  of  taking  any  bene- 
ficial interest  under  it,  and  all  devises  to  them  are  void.  An  exception 
to  this  exists,  however,  in  the  case  of  creditors,  whose  debts  by  the  will 
are  made  a  charge  on  the  real  estate.  The  English  statute  was  the  con- 
sequence of  the  decision  in  the  case  of  Holdfast  v.  Dowsing^  which 
established  that  whoever  took  any  interest  under  a  will,  was  an  incompe- 
tent witness  to  prove  it.     Str.  R.  1253 ;  2  Black's  Com.  p.  377. 


How  Made,  &c. 

The  regular  and  formal  execution  of  his  will  should  always  claim 
the  attention  of  the  testator,  as  also  the  manner  in  which  the  draught  is 
made.  Both  of  these  matters  are  important,  for  as  by  a  neglect  of  the 
former,  the  will  itself  may  be  declared  invalid,  so  by  the  neglect  of  the 
latter,  the  intention  of  the  testator  may  be  defeated.  The  testator,  when 
the  draught  of  the  will  is  made  agreeably  to  his  mind,  should  assemble 
three  or  four  of  his  confidential  friends,  men  of  fair  character,  and  whose 
names  are  not  mentioned  in  the  will  as  legatees,  and  having  informed 
them  that  the  paper,  which  he  is  going  to  execute,  is  his  last  will,  should 
proceed  to  seal  it,  and  subscribe  his  name  in  their  presence.  He  should 
then  request  them  to  subscribe  their  names  as  witnesses,  and  stand  by 
and  see  that  they  do  so.  If  the  testator  is  unable  to  write,  let  him  re- 
quest one  of  the  bystanders  to  subscribe  his  name  for  him.  If  the  testa- 
tor is  blind  or  unable  to  read,  it  will  be  proper  to  have  the  will  read- over 
to  him  in  the  presence  of  the  witnesses.  (See  2  Now  Reports,  415.) 
If  there  is  danger  that  the  will  may  be  suppressed  after  his  death,  let 
him  execute  duplicates,  and  deliver  one  to  the  custody  of  a  friend.  How 
far  the  observance  of  these  formalities  may  be  indispensably  requisite, 
will  appear  from  the  following  annotations. 

(Signed.)     Signing  is  indispensably  necessary  to  the  validity  of 

a  will.  This,  however,  may  be  done,  either  by  the  testator  himself,  or  by 
some  other  person  by  his  express  direction.  It  is  not  necessary,  however, 
that  he  should  sign  in  the  presence  of  the  witnesses,  for  if  he  acknow- 
ledge, that  the  signature  to  the  will  is  his  handwriting,  it  is  sufficient.  3 
P.  Wms.  253 ;  Doug.  244.  (».) 

But  acknowledging  the  paper  to  be  his  will,  is  not  a  sufficient  acknow- 
ledgment of  the  signature.  2  Atk.  182.  Sealing  is  not  a  sufficient 
signing. 
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If  the  testator^s  name  is  written  in  any  part  of  the  will,  in  his  hand- 
writing, and  he  intended  no  other  signature^  it  is  a  sufficient  sign- 
ing. 3  Lev.  1 ;  1  £q.  Abr.  403.  Setting  his  mark  is  a  sufficient 
signing. 

(Sealed,)     A  seal  is  not  required  under  the  statute. 

(1) Published  and  declared^  4*c.     A  nuncupative  wil!   must  be 

published  or  declared  in  the  presence  of  witnesses,  as  otherwise  it  could 
not  be  known.  The  reducing  of  other  wills  Xq  writing,  and  executing 
them  in  the  presence  of  witnesses,  whether  they  know  the  writing  to  be  a 
will  or  not,  it  seems  is  a  sufficient  publication  ;  since  such  an  instrument 
is  a  written  declaration  of  a  man*s  will  within  the  statute,  which  makes 
no  mention  of  publication.  In  Swell  v.  Boardman^  it  was  unanimously 
agreed  by  the  justices  Sewall,  Sedgwick  and  C.  J.  Dana,  that  it  most  ap- 
pear, that  the  testator  knows,  that  the  instrument  he  is  execuling  is  his 
will,  and  Sedgwick,  J.  considered  it  necessary,  that  this  should  be  com- 
municated to  the  witnesses.  And  because  it  did  not  appear  in  that  case, 
that  the  testator  knew  the  instrument  he  was  executing  to  be  his  will,  as 
he  made  no  declaration  to  them,  to  that  effect,  the  probate  of  the  will 
was  not  allowed,  though  in  other  respects  regularly  executed  and  attest- 
ed by  three  witnesses.  1  Mass.  R.  263.'  Where  a  will  is  in  all  otber 
particulars  regularly  executed,  if  there  are  not  strong  circumstances  to 
raise  a  presumption  of  fraud  or  imposition  on  the  testator,  his  knowl- 
edge of  the  .nature  of  the  instrument  will  be  intended.  See  Com. 
Dig.  Devise,  (E,  2.)  For  where  a  testator  deceived  the  witnesses, 
and  delivered  his  will  as  a  deed,  it  was  held  sufficient.  Via.  Abr.  De- 
vise, (N.  7.) 

Who  in  his  presence  and  at  his  request^  ^c.     What  is  meant  bj 

the  word  "  presence  "  is  a  matter  of  much  dispute.  VVherever  the  tes- 
tator actually  sees  the  witnesses  subscribe,  though  he  may  be  in  one 
room  and  they  in  another,  or  he  in  a  coach  and  they  in  an  office,  it  is 
sufficient :  Or,  if  he  does  not  actually  see  them  sign,  yet  if  he  is  so  sit- 
uated, that  he  may  see  them  sign  if  he  looks,  it  is  sufficient.  Salk.  688  ; 
3  Salk.  395 ;  1  Br.  Ch.  C.  99  ;  3  Bur.  1775.  But  if  the  witnesses  take 
the  will  and  go  into  an  adjoining  room  and  jhut  the  door,  it  is  bad  be- 
cause the  testator  cannot  see.  The  Chancellor  Hanson^s  opinion  seems 
to  have  been,  that  if  the  testator  requested  the  witnesses  to  sign,  and 
they  immediately  proceed  to  attest  without  a  material  change  of  place, 
and  the  testator  is  conscious  what  they  are  doings  although  he  does  not 
actually  see  them  subscribe  their  names,  it  will  be  a  substantial  com- 
pliance with  the  statute.  See  the  case  of  Russell  v.  FaVs^  most  elabor- 
ately argued  by  some  of  the  ablest  counsel  of  the  Maryland  Bar.  3 
Har.  &  McHen.  457.  Though  the  statute  requires  the  will  to  be  attested 
by  the  witnesses  in  the  presence  of  the  testator,  yet  no  express  request 
by  him  to  them  for  that  purpose  is  necessary. 

Formerly  in  the  attestation  of  wills,  the  expression,  and  in  ihfprtsenee 
of  each  other^  was  added,  as  in  the  second  of  the  above  attestations  ; 

(1)  It  ia  necessary  that  a  will  be  republished  in  order  to  operate  on  lands  pur- 
chased or  acquired  after  its  first  execution ;  but  not  so  with  personal  estate.  Wind 
y.  JekyU  ¥'  I  ^*  Wms.  R.  676. 
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and  no  doulrt  the  statute  intended  that  the  execution  of  the  will,  and 
the  attestation  of  it  by  the  witnesses,  should  be  all  done  at  once  in  the 
presence  of  the  testator  and  the  witnesses ;  by  which  alone  the  sub- 
stitution of  one  will  for  another,  or  any  alteration  by  erasing  or  inter- 
lining can  be  prevented,  between  the  inception  and  completion,  of  the 
execution  and  attestation  of  it.  But  it  seems  this  is  not  strictly  neces- 
sary. For  it  has  been  held  that  if  the  witnesses  attest  at  different  times, 
it  is  sufficient  2  Ch.  Gas.  209 ;  2  Atk.  176.  But  then  the  testator 
should  acknowledge  his  signature  to  each  of  them  at  the  time  of  the 

attestation.    (See  Dewey  v.  Dewey,  1  Met.  R.  p.  849.) Have  here^ 

unto  set  our  names  as  witnesses.  Though  there  have  been  contrary 
opinions  on  this  subject,  among  very  eminent  judges^  it  seems  generally 
held  now,  that  the  witnesses  ought  to  be  competent  at  the  time  of  their 
attestations.  In  Pendock  v.  Mackender,  it  was  held  that  a  person  who 
had  been  convicted  of  an  infamous  crime  before  attesting  a  will,  was 
not  a  credible  witness,  within  the  statute.  2  Wilson,  18.  If  the  witness 
should  become  incompetent  afterwards,  his  handwriting  must  be  proved, 
as  if  he  were  dead.  See  Wyndham  v.  Chetwynd,  1  Bur.  414  ;  Hinson 
v.  kersey,  4  Burn*s  Ec.  Law,  97 ;  Hatoes  v.  Humphrey,  9  Pick,  350, 
and  the  remarkahh  case,  Curtis  v.  Strong,  4  Day,  51,  for  the  various 
inews  that  have  been  taken  of  the  subject  of  a  witness'*  credibility 
wUhin  the  statute  of  wiUs. 

To  ascertain  the  operation  of  the  word  *'  credible,^*  as  used  in  the 
statute,  it  might  not  be  amiss  to  consider,  how  the  law  would  have  stood, 
if  the  word  "  credible^*  had  been  omitted.  It  might  then  have  been 
contended,  that  the  attestation  of  any  three  persons  whatever,  whether 
competent  or  incompetent,  credible  or  without  credibility,  would  be 
sufficient,  for  the  requirements  of  the  statute ;  and  whether  such  an  argu- 
ment would  have  been  overruled  or  not,  the  legislature  might  well 
introduce  the  word  ^*  credible,"  to  show  that  such  was  not  their  inten- 
tion ;  but  that  notwithstanding  any  such  formal  signature  of  three  wit- 
nesses, the  question  still  remained,  whether  their  testimony  at  the  pro- 
bate of  the  will,  was  worthy  of  belief,  and,  if  not  so,  the  will  might  be 
set  aside.  For,  as  the  object  of  the  statute  was  to  prevent  fraud,  it 
was  probably,  originally  intended  that  all  the  witnesses  should  be  ex- 
amined at  the  probate  of  the  M'ill,  and  thus  furnish  strong  evidence 
that  no  fraud  had  been  practiced.  In  that  case,  if  the  witness  had  been 
convicted  of  an  infamous  crime,  when  he  attested  the  will,  ^e  will 
could  not  be  said  to  be  attested  by  a  credible  witness,  since  where  a 
witness  is  incompetent,  he  is  always  considered  in  the  law  as  not  worthy 
of  credit.  If  he  become  incompetent  after  attestation,  it  might  have 
been  a  question,  whether  the  court  would  or  would  not  have  given  such 
a  construction  to  the  statute,  as  to  admit  evidence  of  his  attestation, 
which  'would  be  denied  by  considerations  of  policy,  and  arguments 
drawn  from  the  greater  or  less  inconvenience  of  each  alternative. 
If  any  ^ne  should  consider  this  view  of  the  subject,  which  lies  on 
the  surface,  to  be  the  true,  he  will  probably  also  be  inclined  to  think 
that  this  is  by  no  means  the  only  instance,  where  eminent  judges 
have  looked  too  deep  for  the  meaning  of  the  legislature,  and,  on  that 
account,  have  sometimes  differed  in  their  opinions. 
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From  this  view  of  the  subject  it  would  seem  that  too  much  im* 
portance  is  attached  to  the  mere  attestation  of  a  will,  by  the  wit- 
Desses,  aod  too  little  to  their  examiDation  at  the  probate  of  the  will. 
For,  if  one  witness  only  is  sufficient  to  establish  a  will,  by  his  testi- 
mony  at  the  time  of  probate,  one  perjured  witness  may  at  any  lime 
set  up  a  will,  as  the  reader  on  reflection  will  immediately  perceive. 
The  statute  must  therefore  have  intended  that  all  the  witnessee  should 
be  examined  at  the  probate  of  the  will.  This  seems  to  be  confirm- 
ed by  the  remarks  of  Lord  Mansfield,  in  Wyndham  v.  Cheiwynd^ 
1  Bur.  414.  He  there  observes,  ^'  1  have  had  a  good  deal  of  experi- 
ence at  the  Delegates,  and  I  hardly  recollect  a  case  of  a  forged  or 
fraudulent  will,  that  was  not  solemnly  attested.  I  have  heard  eminent 
civilians,  who  are  dead,  and  some  now  living,  make  the  same  observa- 
tion." 

With  regard  to  the  probate  of  a  will,  it  is  held,  that  if  a  will  or 
codicil  is  destroyed  by  fraud  or  mistake,  without  the  knowledge  of 
.  the  testator,  parol  proof  will  be  admitted  of  the  contents,  and  probate 
will  be  granted  accordingly.  Clark  v.  WriglUy  3  Pick.  67.  In  that 
case  a  codicil  was  fraudulently  torn  off,  and  the  probate  was  granted  on 
a  copy  of  it. 

The  subscribing  witnesses  to  a  will,  when  called  on  to  testify  as  to 
the  testator^s  sanity,  may  with  propriety  give  their  opinions  on  the  sub- 
ject. The  mere  opinions  of  other  witnesses,  it  is  held,  are  not  admis- 
sible.    Needham  v.  it2e,  5  Pick.  511, 

In  cases  where  fraud  is  suggested  in  procuring  a  will,  and  some 
proof  is  offered,  though  not  sufficient  alone,  the  provisions  of  the  will 
itself,  may  furnish  intrinsic  corroboratory  evidence.  See  Patterson  v. 
Patterson^  6  Serg.  &  R.  55. 

Any  person  interested  in  a  will,  has  a  right  to  apply  for  probate  of  it, 
and  on  such  application,  if  withheld,  the  judge  of  probate  will  compel  the 
person  in  possession  of  it  to  produce  it. 

How  Revoked,  dsc. 

The  statute  of  1783,  ch.  24,  (1)  where  it  declares  the  mode  in 
which  wills  of  real  and  personal  estate  may  be  revoked,  though  dif- 
fering somewhat  in  phraseology,  is  similar  to  29  Car.  2,  ch.  3,  in  its 
provisions  in  relation  to  this  subject.  Neither  of  these  statutes  ap- 
plies to  implied  revocations,  which  are  left  as  before.  Therefore,  1, 
If  a  man  makes  a  devise  of  his  real  estate,  and  aAerwards  alters 
the  condition  or  nature  of  the  estate,  by  any  new  conveyance,  grant, 
lease,  mortgage,  &c.  it  is  a  revocation  of  the  devise,  so  far  as  the 


(1)  This  statute  provided  that  no  devise  in  writing  of  lands,  tenements  and 
hereditaments,  or  any  clause  thereof  shall  be  reyocable,  unless  by  some  other 
will  or  codicil  in  writine,  or  other  writing  declaring  the  same  or  by  burning, 
canceling,  tearing  or  obUterating  the  same,  by  the  testator,  or  in  hu  presence 
and  with  his  direction ;  and  all  revocations  in  writing,  whether  by  will  or  other- 
wise, must  be  signed  in  the  presence  of  three  or  more  witnesses.  And  the  same 
provisions  are  extended  to  wills  of  personal  estate,  except  in  the  cases  of  soldiers 
and  seamen  in  actual  service.  The  Rev.  Stat,  have  continued  these  provisions. 
Rev.  Stat,  of  Mass.  ch.  62,  §  9. 
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new  diafKmition  or  situation  of  the  estate  is  inconsistent  with  that  nnade 
in  the  wilU  hut  no  further.  2.  If  a  man  makes  a  will,  and  afterwards 
marries  and  has  a  child,  and  even  if  posthumous,  (5  T.  R.  49,)  a 
revocation  is  presumed,  but  this  presumption  may  be  rebutted.  3.  If 
a  man  devises  land  to  a  person  capable,  and  afterwards  devises  the 
same  to  a  person  incapable,  the  last  is  void,  as  a  will,  but  good  as 
a  revocation.  10  Mod.  233.  4.  If  lands  are  devised  to  A.,  and  af- 
terwards mortgaged  to  him,  it  is  a  rerocation  of  the  devise  in  to  to. 
But  if  aAerwards  mortgaged  to  a  stranger,  it  is  a  revocation  only 
for  the  mortgage.  5.  If  a  woman  makes  a  will,  and  aAerwards  mar- 
ries ;  the  law  revokes  her  will,  as  she  is  incapable  of  doing  it  her- 
self, and  this  it  does  even  where  the  devise  is  to  the  man,  whom  she 
aAerwards  marries.  But  if  she  survives  her  husband,  her  will  is  not 
revoked.  6.  Under  the  statute,  a  will  may  be  revoked  by  canceling, 
&c.,  but  this  must  be  done  with  intent  to  revoke.  See  7  Johns.  R. 
394.  For  if  the  testator  at  the  time  is  nan  compos,  or  if  the  will  is 
canceled  by  accident  or  mistake,  it  is  no  revocation.  See  1  Wils. 
313;  4  Bur.  2512;  Cowp.  87;  Doug.  684,  7.  Though  under  the 
statute,  an  instrunient,  intended  to  operate  merely  as  a  revocation  of 
a  will,  need  not  be  executed  in  such  manner  as  is  sufficient  for  a 
new  will ;  yet  if  intended  to  operate  as  a  will,  if  not  properly  ex- 
ecuted and  attested  for  that  purpose,  it  shall  not  be  good  even  as  a 
revocation.  See  Com.  R.  451 ;  1  P.  W.  343;  7  Vcs.  Jr.  348.  8.  If 
a  man  executes  duplicates  of  his  will  and  cancels  the  part  in  his 
own  possession  with  intent  to  reooke^  it  is  a  good  revocation.  9.  If 
a  man  makes  a  will,  and  afterwards  makes  a  new  will  with  express 
words  of  revocation  of  former  wills,  and  afterwards  cancels  the  new 
will  or  otherwise  destroys  it,  the  former  will  is  restored  without  a 
republication.  See  4  Bur.  2512 ;  IP.  VVms.  345.  10.  A  subsequent 
will,  if  it  do  not  contain  express  words  of  revocation,  does  not  revoke 
a  former  will,  if  consistent  with  it.  11.  As  wills  may  be  revoked 
by  implication,  so  there  may  be  an  implied  republication  of  them. 
A  proper  republication  of  a  will,  is  to  execute  it  a  second  time  with 
all  legal  formalhies.  But  a  codicil  to  a  will  is  a  republication  of  it. 
It  is  necessary  that  a  will  should  be  republished,  to  operate  on  lands 
purchased  after  the  first  execution  of  it ;  but  personal  estate  purchased 
afterwards  shall  pass  without  republication.  (1)  See  Wind  v.  Jekyl^ 
and  Aibond^  1  P.  Wms.  575. 

The  Shellet  Rule. 

By  Stat*  March  8,  1792,  §  3,  it  is  enacted,  •*  that  whenever  any  per- 
son shall  hereafter,  in  and  by  his  last  will  and  testament,  devise  any  lands, 
tenements  or  hereditaments,  to  any  person,  for  and  during  the  term  of 
such  person^s  natural  life,  and  aAer  his  death,  to  his  children  or  heirs,  or 
right  heirs  in  fiee,  such  devise  shall  be  taken  and  construed  to  vest  an 
estate  for  life  only  in  such  devisee,  and  a  remainder  in  fee  simple,  in 
such  children,  heirs  or  right  heirs,  any  law,"  &c.  (2) 

(1)  See  Rev.  Stat,  of  Mass.  cb.  62,  §  3. 

(2)  Rev.  Stat,  of  Mass.  ch.  69,  §  9,  extends  this  provision  to  deeds  as  well  as 
wUls. 
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As  this  statute  suggests  a  variety  of  important  considefations,  acMiie 
remarks  on  it  will  here  be  made  by  way  of  caution ;  and  if  the  infer* 
ences  and  conclusions  are  not,  in  every  instaoce,  correotly  drawn,  thef 
may  still  afford  some  small  assistance,  in  making  those  which  shall 
be  so.  For  this  purpose  it  will  be  coosidered,  1«  What  the  law  was 
before  the  statute,  and  the  particular  inconveniences  probably  intended 
to  be  remedied  by  it.  2.  How  far  the  statute  has  altered  the  connnoD 
law.  And  3,  how  far  it  may  be  safe  to  rely  upon  the  statute,  in  mak* 
ing  limitations  in  wills. 

1.  Haw  the  law  stood  before  the  statute,  and  the  ineonveniencee  intended 

to  he  remedied  hy  it. 

By  the  rule  in  Shelley'^s  case,  when  the  ancestor  by  any  gift  or  con* 
Teyance  takes  an  estate  of  freehold,  and  in  the  same  gift  or  convey* 
ance,  an  estate  is  limited  either  mediately  or  immediately  to  his  heirs  in 
fee  or  in  tail,  always  in  such  case,  {the  Jieirs)  are  words  of  limit4Uion 
of  the  estate,  and  not  words  of  purchase ;  that  is,  such  remainder 
vests  in  the  ancestor  himself,  who  becomes  tenant  in  fee  or  in  tail,  and 
the  heir,  when  he  takes,  shall  take  by  descent  and  not  by  purchase.  1 
Co.  103, 

This  rule  applies  to  limitations  created  by  wiU,  as  well  as  to  those 
created  by  other  conveyances.     Fearne  on  Con.  Rem.  123,  239. 

The  nature,  extent  and  application  of  this  rule  with  regard  to  limita- 
tions in  wills,  have  been  the  subject  of  much  controversy  among  the  moat 
eminent  judges  and  lawyers. 

According  to  Mr.  Jus,  Blackstone^  if  it  appears  by  declaration  plain, 
that  the  testator  intended  that  the  heirs  of  devisee  for  life  should  take  by 
purchase,  and  not  by  descent,  the  rule  is  not  of  so  inflexible  a  nature 
that  it  cannot  yield  to  such  plain  intent.  1  Harg.  Tr.  495,  502, 5M. 
And  of  this  opinion  was  Ld.  Mansfield  in  Perrin  and  Blake,  who 
seemed  to  consider  it  as  a  technical  rule  of  construction. 

But,  according  to  Mr.  Hargrave,  the  intention  to  make  the  heirs  take  as 
purchasers,  in  any  case,  is  not  lawful,  and  must  yield  to  the  Shelley  rule, 
which  is  no  medium  for  finding  out  the  intention,  but  is  absolute  master 
of  it  when  discovered.     1  Harg.  Tr.  572,  574. 

And  of  this  opinion  Mr.  Fearne  seems  to  be.  Fearne  on  Con.  Rem. 
295. 

But,  the  intention,  that  such  person  as  shall  lie  the  heir  of  devisee  for 
life,  shall  take  as  a  purchaser,  in  fee,  is  perfectly  agreeable  to  law  and 
equity,  and  may  be  effected  by  any  words  clearly  expressing  that  in- 
tention. Butl.  note,  Co.  Litt.  376,  b.  And  there  is  nothing  in  either  of 
the  foregoing  opinions,  inconsistent  with  this  position.  Mr.  Jus.  Black- 
stone,  holding  that  an  intention  clearly  expressed  should  control  the 
rule,  and  Mr.  Hargrave,  that  where  the  intention  of  the  devisor  is, 
not  to  build  a  succession  of  heirs  on  the  estate  of  tenant  for  life,  but 
merely  to  designate  certain  persons,  answering  that  description  at  the 
death  of  tenant  for  life,  the  rule  should  not  be  applied.  1  Harg.  Tr. 
562,  563. 

Under  the  Shelley  rule,  however,  whether  a  rule  of  interpretation 
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t>r  Bomewbat  of  a  higher  class,  if  a  limitation  had  been  made  before 
the  statute,  to  A.  for  and  during  the  term  of  bis  natural  life,  and  af- 
ter his  death,  to  the  heirs  of  A.  m  fee ;  A.  would  have  taken  an  estate 
in  fee.  Feame  on  Cont.  Bern.  31.  And  this  leads  to  the  particular 
inconveniences  which  were  probably  intended  to  be  obviated  by  the 
statute.  Where  such  a  devise  is  made  in  a  will,  the  intention  of 
the  testator  is,  not  that  the  devisee  for  life  should  have  an  estate  in 
fee,  but  that  he  should  have  an  estate  for  his  own  life,  merely,  and 
by  the  words,  '^  heirs'^  intends  to  designate  the  persons  who  shall 
have  ^e  lands  aAer  the  death  of  devisee  for  life,  whether  they  take 
as  heirs  or  purchasers.  And  Judge  Blackstone,  in  delivering  bis  opin- 
ion in  Perrin  and  Blake,  makes  a  similar  remark.  He  says,  ^^  I  be- 
lieve there  never  was  a  case  when  an  estate  for  life  was  expressly  de- 
vised to  the  first  taker,  that  the  devisor  intended  he  should  take  any 
thing  more.^^ 

But  such  intention  of  ^e  testator,  although  thus  plainly  expressed, 
the  courts,  being  bound  by  the  Shelley  rule,  and  by  an  invariable  con- 
struction of  these  and  similar  words,  settled  by  a  long  series  of  de- 
cisions, have  been  heretofore  unable  to  efiectuate.  The  consequence 
of  which  is,  that,  in  every  such  case,  the  intention  of  the  devisor  has 
been,  in  this  respect,  wholly  defeated.  For  the  devisor  could  never 
intend  that  devisee  for  life  should  have  the  power  of  conveying  the 
whole  fee,  and  that  the  estate,  whether  conveyed  by  him  or  not,  should 
be  liable  to  the  claim  of  dower  of  any  wife  whom  the  devisee  for  life 
should  take,  and  in  the  hands  of  hia  heirs  should  be  liable  to  the  debts 
of  such  devisee  for  life. 

These  consequences,  however,  necessarily  followed  from  the  ap- 
plication and  influence  of  the  Shelley  rule.  Thus,  where  an  estate 
was  settled  on  a  man  for  life,  and  after  an  immediate  remainder  io 
tail,*  to  the  right  heirs  of  tenant  for  life ;  after  the  failure  of  the  remain- 
der in  tail,  by  the  death  of  tenant  in  tail  without  issue,  in  the  lifetime 
of  tenant  for  life,  it  was  held,  that  the  inheritance  vested  in  tenant 
for  life,  who  became  tenant  in  fee,  and  the  estate,  in  the  bands  of  the 
heir,  was  held  liable  to  specialty  creditors.  M.  18.  Edw.  2,  folio  5T7, 
cited  in  Harg.  Tr.  501. 

So,  where  a  limitation  was  made  to  A.  for  life,  remainder  to  trustees 
for  ninety-nine  years,  remainder  to  the  heirs  of  the  body  of  A.,  it  was 
held  that  this  was  an  estate  tail  executed  in  A.,  and  that  his  wife  was 
entitled  to  dower.    Lord  Baym.  926.     Salk.  254. 

For,  according  to  the  opinion  of  some,  it  was  impossible  that  an 
estate  should  be  limited  to  one  for  life,  with  a  remainder  to  his  heirs, 
in  the  same  conveyance,  in  such  manner  that  the  two  estates,  if  of 
the  same  nature,  would  not  coalesce.  And  though  others  were  of  a 
different  opinion,  thinking  that  such  intention  plamly  declared  in  a 
will,  might  control  the  Shelley  rule,  yet  the  words,  which  one  would 
naturally  use  to  express  that  intent,  have  been  repeatedly  and  almost 
invariably  settled,  under  this  rule  (whether  considered  as  a  rule  of  con- 
struction merely,  or  one  of  a  higher  class^  to  vest  the  inheritance  in 
the  ancestor.  See  the  cases  digested,  in  reamers  Commentary  on  the 
Shelley  rule,  Feame's  Con.  Bern.  dO,  49,  82,  &c.,  and  in  4  Cm.  Dig. 
Title  Devise. 
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The  statute  therefore  seems  to  have  in  view,  to  enable  a  testator 
to  efiect  such  intent,  when  expressed  in  the  plain,  unambiguous  lao- 
guage  which  it  prescribes.  For  this  purpose  it  furnishes  a  set  <^  words, 
by  which  this  intention  may  be  expressed.  And  because,  if  these 
words  had  been  used  before  the  statute,  the  courts  in  conformity  with 
former  decisions,  must  have  construed  them  in  such  manner,  that  the 
devisee  for  life  would  have  taken  a  fee  simple,  this  settled  legal 
construction  is  rejected,  and  another  more  consonant  to  the  inten- 
tion of  the  testator  is  declared.  And  because,  even  if  the  settled 
technical  construction  of  such  limitation,  required  by  prior  decisioDB, 
had  been  rejected,  the  real  intent  of  it,  to  make  heirs,  by  the  nsiae 
of  heirs,  take  as  purchasers,  (see  however  the  construction  pat  upoo 
similar  words  in  Butl.  Note,  Co.  Litt,  976,  b.)  according  to  the  opin- 
ions of  some  learned  and  eminent  men,  was  not  lawful^  (see  1  Haig. 
Tr.  574 ;  Feame  on  Con.  Rem.  109,)  this  doubt  or  difficulty  is  ob- 
viated by  the  statute,  which  virtually  makes  or  declares  that  intent 
lawful,  so  far  as  to  prevent  the  coalescing  of  the  two  estates.  And 
because,  before  the  statute,  had  such  intent  been  lan-iul,  and  had  the 
settled  technical  construction  been  rejected,  it  would  still  have  remain- 
ed difficult  to  determine  the  precise  nature  of  the  limitation  to  the 
heirs,  aAer  a  devise  for  life,  (see  Feame  on  Con.  Rem.  109,  and  Butl. 
Note,  Co.  Litt.  876,  b,)  the  statute  declares  how  such  limitation  shall 
be  taken. 

2.  How  far  the  staiute  has  altered  the  common  law. 

1.  As  the  statute  makes  mention  of  no  other  conveyances  than  wills 
and  testaments,  it  should  seem  that  limitations  in  deeds  are  not  affected 

^yit.(i) 

2.  Before  the  statute,  if  a  devise  had  been  made  to  A.  doring  his 
■atural  life,  and  after  his  death  to  his  children  (he  having  childreo 
at  the  time,)  in  fee,  A.  would  have  taken  an  estate  for  life,  and  his 
children,  a  vested  remainder  in  fee,  (see  5  Bac.  Abr.  747,)  and  the 
continues  to  be  law  since  the  statute. 

Before  the  statute,  if  a  liniitation  had  been  made  to  A.  for  aad 
during  his  life,  and  after  his  ^eath  to  his  children,  in  fee,  (be  hav- 
ing none  at  the  time,)  A.  would  have  taken  an  estate  for  life,  and 
there  would  have  been  a  contingent  remainder  in  fee,  to  bis  children' 
(Fearne  on  Con.  Rem.  7.  See  however,  Wildes  case,  6  Co.  17*) 
Since  the  statute,  the  limitation  to  the  children  is  contingent ;  (wheth- 
er a  contingent  remainder  or  an  executory  devise,  will  be  considered 
hereafter,)  for,  as  A.  has  no  children  in  existence,  in  whom  the 
interest  can  vest,  and  may  never  have  any,  it  noust  of  necessity  be 
contingent. 

3.  Before  the  statute,  if  a  limitation  had  been  made  to  A.  during 
Us  natuml  life,  and  after  his  decease  to  his  heirs,  in  fee ;  A.  by  the 
Shelley  rule,  as  before  observed,  would  have  taken  a  fee  simpfe- 
Since  the  statute,  A.  takes  only  an  estate  for  life.  What  bacomav 
•I  the  lesidiie  of  the  estate,  remains  to  be  considered.    The  words 


.>!  «  t 


(1)  By  Rev.  Stat  ch.  59,  §  9,  limitationB  in  deeds  axe  ^t  on  preeisiiy  the 
tame  footing  as  in  wills. 
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of  the  statute  are,  *^  such  devise  shall  be  construed  to  vest  a  remain- 
der in  fee  simple  in  such  heirs.''  Here  three  constructions  may  be 
given  to  these  words. 

L  In  order  to  give  immediate  effect  to  the  word  vest,  we  roust 
suppose  some  one  to  be  in  existence,  in  whom  the  ^'  remainder''  can 
vest.  And  there  can  be  no  one  but  the  heir  or  heirs  apparent  of  de« 
visee  for  life.  Under  such  a  construction,  the  person  who  should  be 
the  heir  apparent  of  the  devisee  for  life,  at  the  death  of  the  devisor, 
would  take  a  vested  remainder  in  fee.  But  as  such  person  does  not 
come  within  the  meaning  of  the  word  heir,  for  nemo  est  Jueres  vwe$^ 
tia;  (1)  as  the  word  vest  seems  not  to  be  emphatic,  the  apparent  ob- 
ject of  the  statute  being  rather,  to  prevent  the  coalescing  of  the  two 
estates,  than  to  make  an  alteration  in  the  time,  when  such  limitation 
should  take  effect  in  interest ;  as  the  word  vest  may  be  satisfied  by 
supposing  the  remainder  to  vest  in  due  time,  that  is  to  say,  after  the 
death  of  the  devisee  for  life,  it  seems  unnecessary  to  strain  a  point  in 
lovor  of  this  word. 

2.  If  the  immediate  effect  of  the  word  vest^  is  thus  controlled,  the 
Hmitation  will  be  construed  to  be  either  a  contingent  remainder,  or  an 
executory  devise. 

If  it  is  construed  to  be  a  contingent  remainder,  the  devisee  for  life 
may  destroy  it  and  make  a  good  title  in  fee,  by  suffering  a  common 
recovery,  with  the  concurrence  of  the  heir  at  law  of  the  devisor,  (and 
perhaps  by  a  common  deed  with  warranty,  accompanied  by  the  release 
and  confirmation  of  such  heir,)  whether  assets  descended  to  the  heir 
barred  or  not     5  Bac.  Abr.  756. 

For  it  is  a  rule  of  hiw  that  the  feoffment  of  tenant  for  life,  or  a  re« 
covery  suffered  by  him,  is  a  forfeiture  of  his  estate.  Archer's  case, 
1  Co.  67.  (2) 

It  is  a  rule  of  law  too,  tbst  a  contingent  remainder  must  vest,  if  ever, 
during  the  continuance  of  the  particular  estate,  or  the  instant  it  deter* 
mines.     Feame  on  Con.  Rem.  476 ;  5  Bac.  756. 

it  is  a  rule  of  law,  that  what  part  of  the  freehold  or  inheritance, 
remains  undisposed  of  by  the  devisor,  descends  to  his  heir  at  law. 
Pnrefoy  add  Rogers,  2  Saund.  362 ;  2  Cru.  Dig.  441,  448. 

It  follows  therefore  that,  if  such  forfeiture  is  incurred,  the  heir  at 
law  alone  can  enter,  and  the  contingent  remainder  is  wholly  destroyed. 
Feame  on  Con.  Rem.  518,  cites  Carter  v.  Barnardision^  1  P.  W. 
d05. 

(1)  It  ifi  laid  down  in  Shepard's  Touchstone  that  a  deviae  to  the  heirs  of  J.  6. 
then  living  is  void  for  uncertainty ;  but  Mr.  Preston  says  of  thin,  that  it  is  now 
settled  that  such  a  devise  ia  good  as  an  executory  dense,  for  although  nemo  eH 
hmr09  viv'9nii$9  it  amounts  to  a  devise  to  the  heirs  of  J.  S.  irhen  there  shall  be 
any.    Prest.  Shep.  Touch.  416. 

(2^  0y  Rer.  Stat.  e.  69,  §  6,  it  is  provided  that  a  conveyance  made  by  ten- 
ant n>r.  Ufe  or  years,  purporting  to  grant  a  greater  estate  than  he  possessiid,  or 
could  lawfully  convey,  shall  not  work  a  forfeiture  of  his  estate,  but  shall  pass 
to  the  grantee  all  the  estate  which  such  tenant  coidd  lawfully  convey. 

By'}  7,  no  expectant  estate  shall  be  defeated  or  barred  by  any  alienation  or 
other  act  of  the  owner  of  the  precedent  estate,  nor  by  any  destruction  of  suck 
pieoedent  estate  by  disseisin,  forfeiture,  suxretnder,  or  merger. 
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So  if  a  conveyance  in  fee  by  the  common  deed  with  warranty,  wben 
made  by  tenant  for  life,  has  the  operation  of  a  feoffinent,  the  release 
and  confirmation  of  such  heir  to  such  alienee  of  tenant  for  life,  will 
make  a  good  title  to  the  whole  fee. 

But  as,  if  devisee  for  life  should  convey  in  fee,  by  deed  with  war- 
ranty, accompanied  by  a  release  and  confirmation  of  the  heir  at  law 
of  the  devisor,  he  would  gain  a  tortious  fee  for  an  instant  only,  his 
Wife  would  not  be  entitled  to  dower.     2  Bac.  Abr.  372. 

3.  But  as  this  construction,  being  attended  with  these  consequences, 
might  lessen  what  some  may  suppose  to  be  the  intended  operation  of 
the  statute,  perhaps  the  statute  may  be  considered  as  making  a  new 
species  of  executory  devise,  or  what  amounts  to  nearly  the  same  thing, 
as  giving  some  of  the  properties  of  an  executory  devise,  to  a  particular 
class  of  contingent  remainders  created  by  will. 

Under  this  construction,  the  limitation  to  the  heirs  of  devisee  for 
life  would  be  considered  as  an  executory  devise,  or  as  of  the  nature 
of  one,  and  of  course  not  liable  to  be  barred  or  destroyed  by  the  act 
of  devisee  for  life,  in  any  manner  whatever.  Fearoe  on  Ex.  Dev. 
51  ;  Powell's  note  to  Feame  on  Ex.  Dev.  72 ;  Williams*  note  to 
Purefoy  and  Rogers,  2  Saund.  388.  If,  in  such  case,  he  should  do 
^  any  act  amounting  to  a  forfeiture,  before  any  one  had  right  to  enter 
for  it  under  thf  devise,  the  heir  at  law  of  the  devisor  might  enter  for 
the  forfeiture,  and  hold  to  his  own  use  till  the  executory  devise  had 
become  capable  of  taking  effect  For,  with  respect  to  executory  de- 
vises, it  is  a  rule  of  law  that  what  part  of  the  freehold  or  inherit- 
ance, remains  undisposed  of  by  the  will  of  the  testator,  shall  go  to 
his  heir  at  law,  who  shall  be  entitled  to  the  mesne  profits,  until  the 
executory  devise  can  take  effect.  Fearne  on  Ex.  Dev.  375,  391, 
509.  See  the  Argt.  of  Mr.  Jus.  Blackstone,  in  Perrin  and  Blake,  1 
Harg.  Tr.  498.  See  the  reasoning  of  Lovd  C.  J.  Parker,  in  Carter 
v.  Bamardistony  2  Bro.  Gas.  Pari.  1,  cited  in  Feame  on  Con.  Keni. 
519. 

From  this  it  appears  that,  if  devisee  for  life  under  such  circum- 
stances, should  commit  an  act  amounting  to  a  forfeiture,  the  ques- 
tion, whether  such  limitation  should  be  considered  as  an-executoiy 
devise  or  a  contingent  remainder,  would  be  made  between  the  heir 
at  law  of  the  devisor,  and  the  person  claiming  under  the  contingent 
limitation.  If  it  is  a  contingent  remainder,  the  heir  may  enter  for 
the  forfeiture  and  hold  to  his  own  use  forever,  and  the  contingent 
remainder  will  be  destroyed.  But  if  it  is  an  executory  devise,  al- 
though such  heir  may  enter  for  the  forfeiture,  and  hold  to  his  own 
use  until  the  contingent  limitation  can  take  effect,  yet  he  can  hold 
no  longer.  But  that  such  contingent  limitation  cannot  be  considered 
as  an  executory  devise  may  be  argued,  because, —  1.  The  statute 
makes  use  of  the  word  remainder,  which,  though  not  a  term  of  art, 
nor  necessary  to  create  a  remainder,  has  a  precise  meaning  as  dis- 
tinguished from  executory  devise«  And  if  "  every  testator,  when  he 
uses  the  legal  idiom,  shall  be  supposed  to  use  it  in  its  legal  meaoiog, 
unless  he  very  clearly  declares  that  he  means  to  use  it  otherwisCf 
(Mr.  /.  Blackstone  in  hie  argument  before  cited^)  surely  the  legi^ 
lature  a  fortiori  shall  be  presumed  to  do  so.    2.  It  is  a  rule  of  l&^i 
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that  '^  when  a  contingency  is  limited  to  depend  on  an  estate  of  freehold 
which  is  capable  of  supporting  a  remainder,  it  shall  never  be  construed 
to  be  an  executory  devise,  but  a  contingent  remainder  only.^'  This 
rule  was  laid  down  by  Lord  Hale  in  Purefoy  and  Rogers,  and  it  appears 
has  been  adhered  to  ever  since.  See  a  digest  of  cases  in  Williams* 
note  upon  that  case,  2  Saund.  886  ;  Doe  v.  Seudamore^  2  Bos.  &  PuU 
289.  See  the  opinion  of  Sedgwick,  J.  in  Riehardsan  v.  Noyes^  2  Mass. 
R.  67. 

As  this  limitation,  therefore,  is  properly  a  contingent  remainder,  and 
may  take  effect  as  such,  there  seems  to  be  no  propriety  for  having  re* 
couiMe  to  the  indulgence,  which  is  shown  to  men's  last  wills  in  construing 
to  be  an  executory  devise,  that  only  which  otherwise  could  not  take  e^ 
feet  at  all.  Fearne  on  Ex.  Dev.  1,2.  See  Williams'  note  to  Purefoy 
and  Rogers,  before  cited. 

Further,  it  may  be  urged  that  the  statute  cannot  be  considered  as 
giving  some  of  the  properties  of  an  executory  devise,  to  a  particular 
class  of  contingent  remainders  created  by  will,  because, —  1.  It  seems  to 
be  going  too  far,  in  order  to  give  effect  to  a  supposed  intention  of  the 
statute  (to  prevent  devisee  for  life  from  barring  or  destroying  the  con* 
tingent  limitations  of  the  residue  of  the  fee)  to  conclude  that  some  of 
the  properties  of  an  executory  devise,  are  given  by  implication  to  another 
class  of  contingent  limitations  created  by  will.  They  who  thus  construe 
the  statute,  may  be  considered  rather  as  expressing  an  opinion  how  the 
statute,  according  to  their  judgment,  should  have  been  made,  than  as 
making  a  fair  interpretation  of  it.  For  this  in  fact  is  saying,  that  when 
the  statute  mentions  one  thing,  it  intends  another,  that  although  remain* 
der  is  mentioned,  an  executory  devise  is  intended. 

2.  If  such  properties  were  thus  given,  the  limitation  having  some  of 
the  properties  of  each,  but  not  havmg  all  the  properties  of  either,  could 
not  with  propriety  be  called  either  a  contingent  remainder,  or  an  execu- 
tory devise.  For  having  an  estate  of  freehold  immediately  before  it, 
it  could  not  come  within  the  description  of  an  executory  devise,  and  not 
being  able  to  be  destroyed  by  the  act  of  devisee  for  life,  it  could  not 
be  a  contingent  remainder.  To  call  it,  then,  by  the  name  of  either, 
would  lead*to  confusion  in  the  use  of  language.  But  whether  executory 
devise,  contingent  remainder  or  statute  devise,  it  is  hardly  to  be  tolerated 
that  such  a  construction  should  be  put  upon  a  statute,  that  a  new  species 
of  estates,  with  combinations  of  properties  and  qualities,  unknown  to  the 
common  law,  should  be  considered  as  created  by  implication. 

But  that  it  is  a  proper  contingent  remainder,  and  not  an  executory  de» 
vise,  may  be  argued,  because,  although  it  may  be  objected  that  the  in- 
tention of  the  statute  being  to  prevent  the  devisee  for  life,  from  having 
the  control  of  the  whole  fee,  this  intention  would  be  defeated,  if  the  de* 
visee  for  life,  by  joining  with  the  heir  at  law  of  the  testator,  should  be 
permitted  to  dispose  of  the  whole  fee,  and  defeat  the  contingent  limita* 
tion  ;  yet,  as  the  statute  purports  to  make  an  alteration  of  the  construe* 
tion^  only,  of  such  devises,  the  estates  thereby  created  must  be  consid- 
ered as  leA  to  their  fate  at  common  law,  unless  there  is  some  necessary 
implication  to  the  contrary.     But,  as  a  statute  should  not  be  so  con- 


««4  WILLS. 

strued,  as  to  extend  the  application  of  the  remedy  to  cases  not  subject 
to  the  iaconveniences  intended  to  be  remedied,  and  since  a  testator  be- 
fore th/6  statute,  as  well  as  since,  might  have  effected  what  is  here  con- 
tendeci  for,  by  making  an  executory  devise,  (as,  for  instance,  by  making 
a.  limitation  to  one  for  life,  and  after  his  decease,  and  one  day  after, 
to  his  heirs  in  fee,)  there  seems  to  be  no  necessity  at  all  for  constru- 
ing such  limitation  immtdiately  after  a  devise  for  life,  to  be  any  thing 
more  or  less  than  it  would  have  been  before  the  statute,  if  the  heir 
had  been  permitted  to  take  by  purchasci  that  is  to  say,  a  contingent  re- 
mainder. 

Further,  before  the  statute,  the  first  taker  having  the  whole  estate  vest- 
ed in  him,  might  lawfully  convey  the  whole,  but  since  the  statute,  his 
right  bebg  curtailed,  the  exercise  of  the  power,  which  he  has  of  defeat- 
ing the  contingent  remainder  would  be  tortious,  or  at  best  ftricttmsKl 
jurU ;  it  is  true,  he  may,  alone,  destroy  the  contingent  remainder,  but 
he  cannot  convey  the  whole  fee  without  the  concurrence  of  the  heir  at 
law  of  the  devisor,  who  may  or  may  not  ccmcur.  The  situation  of  de- 
▼isee  for  life,  therefore,  is  not  by  any  means  the  same  since  the  statute, 
that  it  was  before,  and  as  the  testator,  using  proper  precaution,  may  pre- 
vent the  devisee  for  life  from  destroying  the  contingent  limitation,  there 
seems  to  be  no  reason  for  supposing  that  the  statute  intended  to  pro- 
tect this  any  more  than  some  others  which  are  obviously  not  within  the 
statute. 


8.  How  far  it  may  he  safe  to  rely  upon  the  etattUe^  in  making  limita" 

tions  in  wills. 


If  a  testator  wishes  to  devise  lands  to  one,  for  his  life,  and  after  his 
decease,  to  such  person  as  shall  be  the  heir  of  devisee  for  life,  in  fee ; 
this  intent  was  and  continues  to  be  Uiwful^  and  may  be  effected  as  before 
observed,  and  the  limitation  after  the  estate  for  life,  will  be  a  contingent 
remainder.  See  Archer^s  case,  1  Co.  66.  But,  if  he  wishes  to  devise 
lands  to  one,  for  his  life,  and  after  his  death,  to  such  person^as  shall  be 
the  heir  of  devisee  for  life,  in  such  manner  as  to  build  a  succession  of 
heirs  upon  the  estate  of  tenant  for  life,  or  what,  perhaps,  in  other  words, 
amounts  to  the  same  thing,  in  such  manner,  that  no  person  shall  take, 
as  heir  of  such  heir,  unless  he  is,  at  the  same  time,  heir  general  of 
devisee  for  life,  it  seems  that  such  intent  cannot  be  effected,  in  what 
form  of  words  soever  it  may  be  expressed.  For  as,  if  a  limitation  is 
made  to  one  and  his  heirs  male,  the  word  male  shall  be  rejected  as  void, 
because  the  law  knows  of  no  such  succession  through  heirs  male  only ; 
so,  as  the  law  knows  of  no  succession  where  a  person  shall  take  in  fee, 
and  yet  cannot  transmit  the  estate  to  his  own  heirs  as  such,  unless  they 
are  the  heirs  of  another ;  such  limitation  would  be  rejected,  so  far,  at 
least,  as  it  made  an  innovation  on  the  order  of  succession  established 
by  law.  See  the  remarks  on  this  subject  in  Mr.  Jus.  Blackstone^s  argu- 
ment in  Perrin  and  Blake,  1  Harg.  Tr.  494.    Observations  on  the  rule 
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in  Shelley's  case,  ib.  564 ;  Butl.  note,  Co.  Litt.  976,  b. ;  Fearne  on 
Con.  Rem.  301. 

Where  the  intention  of  the  testator  is  to  devise  land  to  one,  for  life, 
and  after  his  decease,  to  such  person  as  shall  be  the  heir  of  devisee 
for  life,  in  fee,  so  that  such  limitation  shall  not  be  under  the  control  of 
devisee  for  life  in  any  manner  whatever ;  he  may  limit  to  A.  for  life, 
and  after  his  death  and  one  day  after,  to  the  heirs  of  A.  and  the  heirs 
of  such  heirs  forever. 

In  this  case,  A.  cannot  dispose  of  any  thing  more  than  his  life  es« 
tate,  and  if  he  should  do  any  act  amounting  to  a  forfeiture,  the  heir 
at  law  of  the  testator  might  enter,  and  hold  the  estate  to  his  own 
use  until  the  contingent  limitation  had  become  capable  of  taking  ef- 
fect or  vesting  in  interest  But  if  he  did  not  enter,  the  executory 
devise  would  take  effect  in  due  season.  See  Fearne  oh  Ex.  Dev. 
62,  66. 

If  such  limitation  were  made,  after  the  death  of  tenant  for  life,  the 
heir  at  law  of  the  devisor,  would  be  entitled  to  the  possession  and 
profits  for  one  day  only,  and  after  that  day  the  heir  of  tfie  devisee  for 
life  might  enter;  and  from  the  transmissible  nature  of  an  executory 
devise,  if  the  heir  of  the  devisee  for  life  should  die  on  that  day,  the 
heirs  of  such  heir  would  take  the  land.  Fearne  on  Ex.  Dev.  690,  693. 
Williams'  note  to  Purefoy  and  Rogers,  2  Saund.  988,  k. 

Or  the  testator  may  devise  a  trust  estate  to  A.  for  life,  and  a  re- 
mainder at  law  to  the  heirs  of  A.  In  this  case  the  two  estates  being 
of  different  natures,  will  not  coalesce.  Fearne  on  Con.  Rem.  68; 
Treat,  of  Equ.  77,  in  notis. 

Or  to  effect  a  similar  intention,  the  testator  may  interpose  trustees 
to  protect  the  contingent  remainders,  between  the  estate  of  devisee  for 
life  and  .the  contingent  estate  afterwards  limited,  as  is  usual  in  England. 
In  such  case,  if  tenant  for  life  incurs  a  forfeiture,  the  trustees  may 
enter  and  take  the  profits,  subject  to  the  disposition  made  in  the  will. 
However,  with  the  concurrence  of  the  trustees,  he  may  destroy  the 
contingent  remainders.  But  if  they  concur,  it  will  be  a  breach  of  trust 
in  them,  except  perhaps  in  those  cases,  where  a  court  of  equity  would 
direct  them  to  join  for  that  purpose.  Fearne  on  Con.  Rem.  478,  479 ; 
Treat,  of  Equ.  77,  {in  notis,)  78.    • 

But  to  effect  the  intention  before  mentioned,  it  will  not  be  safe,  until 
some  construction  of  this  statute  judicially  settled,  shall  warrant  such 
limitation,  to  devise  an  estate  to  one,  for  and  during  the  term  of  his 
natural  life^  and  after  his  decease^  to  his  children  (he  having  none  at 
the  time)  or,  to  his  heirs ^  or  to  his  right  heirs  in  fee  under  a  persuasion 
'  that  such  contingent  limitations  be  protected  by  the  statute,  from  the 
tortious  acts  of  devisee  for  life. 


PREAMBLES. 

1.  —  Of  a  person  in  health. 

In  the  name  pf  God,  bmen.    I,  A.  B.  of ,  Esq.,  being  in 

good  health  of  body,  and  of  sound  and  disposing  mind  and  mem- 
ory, and  being  desirous  to  settle  my  worldly  affairs  whilst  I  have 
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strength  and  capacity,  do  make  and  publish  this  my  last  will  and 
testament,  hereby  revoking  and  making  void  all  former  wills  by 
me  at  any  time  heretofore  made.  And  first  and  principally,  I 
commit  my  soul  into  the  hands  of  my  Creator,  who  gave  it ;  and 

my  body  to  the  earth  to  be  interred  in  the  parish  church  of , 

at  the  direction  of  my  executors  hereinafter  named.  And  as  to 
such  worldly  estate,  wherewith  it  hath  pleased  God  to  intrust  me, 
I  dispose  of  the  same  as  followeth.    Imprimis,  &c. 


2.  —  Of  a  person  that  is  sick  and  weak. 

Being  sick  and  weak  of  body,  but  of  sound  mind,  memo- 
ry and  understanding,  and  considering  the  certainty  of  death  and 
the  uncertainty  of  the  time  thereof;  and  to  the  end  I  may  be  the 
better  prepared  to  leave  this  world,  whenever  it  shall  please  God 
to  call  me  hence,  do,  therefore,  make  and  declare  this  my  last  wUI 
and  testament,  in  manner  following,  (that  is  to  say,)  &c. 


3.  —  Of  one  going  to  sea* 

In  the  name,  &c.  I,  A.  B.  of ,  mariner,  being  forthwith  to 

depart  on  a  voyage,  do  make  this  my  last  will  as  followeth,  6cc, 


4.  —  Revoking  former  wills. 

This  is  the  last  will  and  testament  of  me,  H.  C.  of ,  made 

this* day  of ,  A.  D. .     First,  I  revoke  all  former 

wills  by  me  at  any  time  heretofore  made,  (tc. 


6.  —  A  feme  cover  fs  will  by  virtue  of  a  power. 

I,  A.  D.,  wife  of  R.  D.  of ,  Esq.,  do  by  this  my  writing, 

purporting  to  be  my  last  will  and  testament,  dispose  of  my  es- 
tate, pursuant  and  according  to  the  authority  to  me  given  and 
reserved  in  and  by  a  deed  of  settlement,  made  on  my  marriage 
with  the  said  R.  D.,  bearing  date,  &c.  (here  set  forth  the  date 
and  parties  to  the  settlement)  and  by  virtue  of  the  said  deed,  and 
of  all  other  powers  and  authorities  whatsoever  to  me  given  or 
reserved,  in  manner  as  follows,  viz : .  • 


•  WiU  aot  dated  after  dxe  preamble,  muBt  be  dated  after  tbe  <*In  iritneas,"  Ac 
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6.  —  Nuneupative  Wills.  {!) 

1.  The  will  of  T.  B.  of ,  made  aud  declared  by  him,  on , 

in  the  presence  of  us,  who  have  hereunto  subscribed  our  names 
as  witnesses  hereto,  "  My  will  is,"  &c.  (Recite  the  very  words,) 

7.  —  Another, 

2.  Memorandum,  that  on  or  about  the  ■  ■       day  of ,  A. 

D.,    ■  .1    ^  M.  P.  of    ,  spinster,  being  sick  of  the  sickness 

whereof  she  died  on  or  about  the day  following,  did,  at,  tec. 

make  and  declare  her  last  will  and  testament  nuncupative,  in  these 
or  the  like  wofds  following  :  I  give  unto,  d&c.  (here  name  the  leg- 
acies and  bequests  ;)  the  residue  of  my  estate,  &c.  I  give  unto  A. 

B.  of ,  and  I  do  make  her  my  executrix.     These  words  or 

the  like  effect,  the  said  deceased  declared  in  the  presence  of  the 
witnesses,  whose  names  are  hereunto  subscribed,  with  an  intention 
that  the  same  should  stand  for,  and  be  her  last  will  and  testament, 
and  she,  the  said  M,  P.  bid  the  witnesses.,  or  some  of  them,  bear 
witness  thereunto. 


CONCLUSIONS. 

In  witness  whereof,  I, -A.  B.,  (the  testator^)  have,  to  this  my 
will,  consisting  of  four  sheets  of  paper,  set  my  band  and  seal  at 
the  bottom  of  every  sheet,  this day  of ,  A.  D.  — , 

(Ofy)  In  witness  whereof,  I  have,  on  the  day  and  year  first 
hereinbefore  mentioned,  to  this  my  last  will  and  testament,  con- 
tained in  — *-<-  sheets  of  paper,  set  my  hand  and  seal  in  manner  fol- 
lowing, (that  is  to  say,)  to  the  first sheets  thereof,  I  have  set 

my  hand,  by  subscribing  the  same  with  my  name,  and  to  the 

and  last  sheet  thereof,  I  have  signed  and  subscribed  my  name  and 
set  my  seal. 

(Or  thus.)  In  witness  whereof,. I,  the  said  A.  B.,  have  to  this 
my  last  will  and  testament,  contained  in  this  and  the  four  preoed- 

(1)  The  Rev.  Stat.  proTide  that  no  wiUs  shaU  be  eflfectual  to  pass  any  estate, 
wneUier  real  or  panonal,  nor  to  charge,  nor  in  any  way  to  affect  the  same,  unless 
they  be  in  writinf  snd  signed  by  the  testator,  or  by  some  person  in  his  presence 
and  by  his  express  direction,  and  attested  and  subscribed,  in  the  presence  of  the  tes- 
tator, by  three  or  more  competent  witnesses ;  and  if  the  witnesses  are  competent 
at  the  time  of  attesting  the  execution  of  the  will,  their  subsequent  iocompetency, 
from  whatever  cause  it  may  arise,  shall  net  prevent  the  prolMte  and  allowance  of 
^e  will,  if  it  be  etherwiae  satisCsctorily  proved.  An  exception  is  made  in  favor 
of  soldiers  and  sailors  in  actual  service^  who  are  aUowed  to  make  mmcupaHve 

n 
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ing  sheets,  set  my  hand  and  seat,  (to  wit,)  my  hand,  to  the  bottom 
of  each  of  the  said  four  sheets,  and  my  hand  and  seal  to  this  last 
sheet,  and  my  seal  at  the  top  of  the  said  sheets,  where  all  the 
said  sheets  are  fixed  together,  this day  of ,  A,  D. • 


ATTESTATIONS. 

Signed,  sealed,  published  and  declared  by  the  aborenamed 

A.  B.,  as  and  for  his  last  will  and  testament,  in  the  presence  of  ns, 
who,  at  his  request  and  in  his  presence,  have  subscribed  onr  names 
as  witnesses  thereunto ;  (if  a  dupliccUe  is  executed  at  the  same 
titnef  say,)  as  we  have  likewise  done  to  a  duplicate  of  the  above 
written  will  at  the  same  time. 

(Or  thus.)  Signed,  &c.  in  the  presence  of  the  three  several  per- 
sons, whose  names  do  hereunder  appear  to  be  by  them  subscribed 
as  witnesses  to  the  signing,  seah'ng  and  publishing  the  same, 
which  said  several  persons  did  so  hereunder  subscribe  their  names, 
in  the  presence  of  the  testator,  and  in  the  presence  of  each  other, 
two  several  interlineations  being  first  made,  and  several  words  in 
two  places  scored  through,  in  folio  14  ]  and  four  several  interline- 
ations, being  first  made,  and  three  words  scored  through  in  folio  20. 

V.  E.  of 

M.  E.  of 

T.  P.  of 

(Ch*  thus,)  Signed,  sealed,  published  and  declared  by  the  said 
A.  B.  as  his  last  will  and  testament,  in  the  presence  of  us,  who  in 
his  presence,  and  at  his  request  have  hereunto  set  our  names  as 
witnesses.  (1) 

(Or^  if  a  codicilj  thus,) 
Signed,  sealed  and  published  by  the  said  A.  B.,  &rC.  as 


and  for  a  codicil,  to  be  added  to,  and  considered  as  part  of  her 
last  will  and  testament,  in  the  presence  of  us,  who  have  subscribed 
our  names  in  her  presence,  &c. 

NOTE. 

A  formal  execution  of  a  codicil  annexed  to  a  will,  though  it  do  not  ex- 
pressly refer  to  it  or  mention  it,  is  a  good  republication  of  the  wilL 

So,  if  the  codicil  expressly  mention  the  will,  or  manifestly  refer  to  it, 
though  not  annexed  to  the  will,  it  is  a  good  repirbltcation  of  it. 

(1)  A  person  most  not  only  be  of  sound  mind  at  the  time  at  m^fcing  hie  wtfl, 
hut  alfco  at  the  attestation  of  it  by  the  witnesses.    Dong.  R.  p.  241. 
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1.  A  mil  disposing  of  real  and  personal  estate  to  trustees  upon 
various  trusts,  with  power  to  sell,  !fc.    MSS. 

I,  A.  B.  of ,  do  hereby  make  and  declare  this  my  last  will 

and  testament. 

I  hereby  constitute  and  appoint  C,  D.  and  E.  all  of ,  mer- 

€hant8,  and  the  survivors  and  survivor  of  them,  executors  and 
executor  of  this  my  last  will  and  testament. 

After  payment  of  my  just  debts  and  charges,  I  dispose  of  my 
estate  as  follows : — 

(1)  I  give  and  devise  all  my  messuages,  lands  and  tenements, 
wheresoever  situated,  unto  the  said  C,  D.  and  E.,  and  their  heirs, 
and  the  heirs  of  the  survivor  of  them,  to  have  and  to  hold  the 
same  to  the  uses  following,  to  wit,  to  the  use  of  them,  the  said  C, 
D.  and  E.,  and  the  survivor  of  them,  and  his  heirs,  for  and  during 
the  life  of  F«  G.,  Esq.  husband  of  my  daughter  H.  B.,  and  after 
his  decease,  if  my  said  daughter  shall  survive  him,  to  the  use  of 
my  said  daughter  and  her  heirs  and  assigns  forever ;  but  if  my 
said  daughter  shall  not  survive  him,  then,  after  his  decease,  to  the 
use  of  the  children  of  my  said  daughter  and  their  respective  heirs 
forever,  as  tenants  in  common,  and  the  legal  representatives  of 
any  child  of  my  said  daughter,  who  may  have  deceased,  to  be 
entitled  to  the  same  share,  as  his  or  her  parent  would  have  been, 
if  then  living. 

And  the  freehold  which  I  have  devised  unto  the  said  C,  D. 
and  E.,  and  the  survivor  of  them,  for  and  during  the  life  of  the 
said  P.  G.,  is  upon  the  especial  trusts  following,  to  wit,  that  they, 
the  said  C,  D.  and  £.,  and  the  survivor  of  them,  shall,  during  the 
continuance  of  the  said  estate,  take  and  receive  the  rents  and  pro- 
fits accruing  from  the  messuages,  lands  and  tenements  aforesaid, 
and  therewith  make  all  necessary  repairs,  and  pay  all  taxes  and 
other  necessary  charges  and  expenses  in  and  about  the  same  ;  and 

(1)  If,  after  derising  lands,  the  testator  is  disseised,  and  dies  without  entering 
upon  them,  the  devise  is  roid.  See  Steams  on  Real  Actions,  p.  85,  and  cases 
there  cited.  But  if  he  reenters,  the  devise  again  is  good,  for  he  wen  is  considered 
as  having  had  no  interruption  to  his  seizin.  Ibid,  where  a  testator  is  disseised, 
and  devises  all  his  tight  to  the  disseisor,  such  devise  will  operate  as  a  release* 
Foot  v.  Bobinwrn^  10  Mass.  R.  131.  By  the  Rev.  Stat,  of  Mass.  rights  of  entrj 
wiU  pass  to  devisees,  by  the  devise  of  real  estate,  though  the  devisor  be  disseised 
at  the  time  of  the  devise,  or  though  he  should  be  disseised  thereafter*  Ch. 
62,  §  2. 
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after  all  such  payments  deducted,  shall  at  such  times  and  places, 
annually,  and  in  such  proportions  as  they  (or  the  s^irtrivors)  or 
the  survivor  of  them,  or  the  heirs  of  the  survivor  of  them  may 
deem  expedient,  pay  over  the  residue  of  such  rents  and  profits  to 
my  said  daughter  during  her  life,  to  her  sole  and  separate  use  and 
benefit ;  and  after  her  decease,  in  the  same  manner,  shall  appro- 
priate and  expend  the  same  in  the  maintenance  and  education  of 
her  children,  or  any  or  either  of  them,  as  they,  the  said  C,  D.  and 
E.,  or  the  survivors  or  survivor  of  them  may  deem  expedient 

Power  to  sell,  ^c. 

And  I  do  hereby  authorize  and  empower  the  said  C,  D.  and 
E.  and  the  survivors  and  survivor  of  them,  during  the  life  of  the 
said  F.  G.  if  they  shall  judge  expedient,  either  in  the  lifetime  of 
my  said  daughter,  for  her  support  and  maintenance,  or  after  her 
decease  in  the  lifetime  of  the  said  F.  G.,  for  the  maintenance  and 
education  of  her  children,  or  any  or  either  of  them,  to  sell  aod 
convey,  for  such  prices  as  they  shall  deem  proper,  in  fee  simple, 
or  for  any  less  estate,  all  or  any  part  of  my  messuages,  lands  aod 
tenements  aforesai4,  and  the  whole  proceeds  of  such  sale  or  sales, 
or  any.  part  thereof,  or  the  interest  and  income  thereof,  from  time 
to  time,  and  at  such  times  and  places,  in  such  proportions  as  they 
may  judge  expedient,  to  appropriate  to  all  or  any  of  the  purposes 
aforesaid  ;  and  after  the  decease  of  the  said  G.,  to  pay  the  whole 
proceeds  of  such  sales  then  remaining,  unto  my  said  daughter,  if 
living,  for  her  own  use  forever ;  otherwise,  to  distribute  the  same 
among  her  children,  to  their  respective  uses  forever,  as  tenants  in 
common ;  and  the  legal  representatives  of  any  child,  who  may 
have  deceased,  to  be  entitled  to  the  same  share  as  his  or  her  parent 
would  have  been,  if  then  living. 

(Residue  of  personal  estate  to  be  invested  in  stocky  Sfc) 

^  And  I  do  further  authorize,  empower  and  direct  the  said  C, 
D.  and  E.,  and  the  survivors  and  survivor  of  them,  after  payment 
of  my  just  debts  and  incidental  charges  by  course  of  administra- 
tion, to  retain  and  keep  in  their  own  hands,  during  the  life  of  tbe 
said  F.  G.  all  my  personal  estate  then  remaining,  and  the  same  to 
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invest  in  bank  or  other  stock,  or  put  out  at  interest  on  good  securi- 
ty, and  the  interest  and  income  thereof,  annually,  at  such  times 
and  places,  and  in  such  proportions  as  they  shall  judge  expedient, 
to  pay  to  my  said  daughter  during  her  life,  for  her  sole  and  separ- 
ate use.  And  if  my  said  daughter  shall  survive  the  said  F.  6., 
then,  on  his  decease,  to  pay  the  whole  of  said  personal  estate  to 
her,  to  her  own  use  forever ;  but  if  she  shall  not  survive  the  said 
F.  G.  then  during  his  life,  ti'ter  her  decease,  to  appropriate  the 
same  interest  and  income  thereof  to  the  maintenance  and  education 
of  her  children,  or  any  or  either  of  them,  as  they  shall  judge  ex* 
pedient,  and  after  the  death  of  the  said  F.  G*  to  distribute  the 
whole  of  said  personal  estate  among  said  children,  to  their  respec- 
tive use  forever ;  and  the  legal  representatives  of  any  child,  who 
mi^y  have  deceased,  to  be  entitled  to  the  same  share  as  his  or  her 
parent  would  have  been,  if  then  living.  And  I  do  further  author- 
ize and  empower  the  said  C,  D.,  and  E.  and  the  survivors  and 
'  survivor  of  tliem,  during  the  life  of  the  said  F.  G.  in  case  they 
shall  judge  expedient,  to  appropriate  the  whole,  or  any  part  of  the 
principal  of  my  said  personal  estate,  either  to  the  support  and 
maintenance  of  my  said  daughter  during  her  life,  or  after  her  de^ 
cease,  to  the  education  and  maintenance  of  all  or  any  or  either 
of  her  children. 

(Power  to  sell  real  estate^  ^c.) 

And  I  do  further  authorize  and  empower  the  said  C,  D.,  and 
E.  and  the  survivors  and  survivor  of  them,  in  case  my  personal 
estate  shall  be  insuflScient  to  pay  my  just  debts  and  incidental 
charges,  to  sell  and  convey  in  fee  simple,  or  for  a  less  estate,  and 
for  such  prices  as  they  shall  judge  expedient,  such  parts  of  my 
messuages,  lands,  and  tenements  aforesaid,  as  may  be  necessary 
for  that  purpose,  and  the  proceeds  of  such  sale  or  sales  to  appro* 
priate  thereto. 

And  further,  the  receipt  or  receipts  in  writing  of  my  said  daugh- 
ter to  the  said  C,  D.,  and  E.,  or  either  of  them,  for  any  sums  of 
money  paid  to  her  by  virtue  of  this  will  and  testament,  shall  be  a 
good  and  sufficient  discharge  unto  them,  and  every  of  them,  there* 
for,  her  coverture  notwithstanding.  In  testimony  whereof  1  have 
hereunto  set  my  hand  and  seal  this  —  day  of  — —  in  the  year 
of  our  Lord  — — .  A.  B* 
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Signed,  sealed  and  delivered  as  his  last  will  and  testament, 
by  .the  testator,  in  our  presence,  who,  at  his  request  and  in  his 
presence,  have  hereto  set  our  hands  as  witnesses. 

J.  K. 

L.  M. 

N.  R. 

Note,  —  Trustees  appointed  by  will  are  required  to  give  bond  by 
Act  passed  Feb.  26,  1811.    See  Rev.  Stat  ch.  69,  ^  1. 


2.  —  A  will  making  a  general  disposition  of  property ^  securing 
the  payment  of  an  annuity,  with  various  bequests,  ^.  MSS. 

I,  A.  B.  of ,  in  the  county  of  ^ ,  Esq.  being  in  a  very 

infirm  state  of  health,  and  sensible  too  of  my  liableness  to  sudden 
death,  at  the  same  time  being  in  my  own  apprehension  of  sound 
mind,  do  judge  it  best  to  make,  and  accordingly  do  hereby  make 
this  my  last  will  and  testament. 

It  is  my  will  that  all  my  just  debts  and  the  charges  of  my  fune- 
ral be  paid  and  discharged  by  my  executors  hereinafter  named 
and  appointed,  out  of  my  estate,  as  soon  as  conveniently  may  be 
after  my  decease,  and  I  leave  the  charges  of  my  funeral  to  the 
direction  of  my  said  executors. 

I  give,  devise,  and  dispose  of  all  my  estate,  real  and  personal, 
(save  what  shall  be  necessary  for  the  payment  of  my  just  debts 
and  funeral  charges,)  in  the  following  manner: 

I  give  to  my  daughter  M.  E.  and  to  her  heirs  and  assigns  fifteen 
hundred  pounds  lawful  money,  which  with  what  I  heretofore  ad- 
vanced to  and  for  her,  viz.  before  her  intermarriage  with  Mr.  D. 
M.,  I  judge  to  make  at  least  two  thousand  pounds.  And  I  dis- 
charge her  and  the  heirs  of  her  late  husband  Mr.  G.  F.  and  all 
concerned  and  that  may  be  concerned  with  and  for  her  and  them, 
of  what  I  charged  him  with  in  my  books. 

I  give  to  my  daughter  G.  L.  and  to  her  heirs  and  assigns,  two 
thousand  pounds  lawful  money. 

I  give  to  my  daughter  O.  E.  and  to  her  heirs  and  assigns  two 
thousand  pounds  lawful  money,  to  be  paid  to  her  when  she  shall 
arrive  at  the  age  of  twenty-one  years,  if  she  shall  live  so  long ;  if 
otherwise,  and  she  shall  leave  lawful  issue,  then  I  give  the  same 
sum  to  such  issue,  to  be  paid  to  such  issue,  in  equal  shares,  when 


WILLS.  563 

and  as  each  of  them  shall  arri7e  at  twenty-one  years  of  age,  or  at 
the  time  of  his  or  her  marriage,  whichever  shall  first  happen. 
And  in  the  mean  time,  it  is  my  will  that  the  same  sum  be  put 
and  kept  at  interest  for  the  benefit  of  the  said  G.  E.,  and  such  issue, 
and  I  empower  my  executors,  or  whoever  shall  have  the  care  of 
the  same  two  thousand  pounds,  to  apply  as  much  of  the  interest 
and  income  of  the  same  sum,  as  they  shall  judge  best  for  and  to- 
wards her  and  their  support  and  education. 

I  give  to  my  beloved  wife,  G.  B.  three  hundred  and  thirty-three 
pounds  six  shillings  and  eight  pence,  lawful  money,  also  the  value 
of  one  hundred  pounds,  like  money,  more,  in  such  of  my  house- 
hold goods,  as  she  shall  choose ;  also  the  household  goods  and  oth- 
er things  which  belonged  to  her,  and  which  she  brought  to  me  at 
our  marriage,  and  all  the  personal  estate  since  left  to  her  by  mad- 
am W.  A.  by  her  will.  I  also  give  to  my  said  wife,  G.  B.  and  to 
her  heirs,  my  negro  boy,  named  Titus,  as  a  servant  for  life,  with 
the  apparel  he  shall  have  at  the  time  of  my  decease.  I  also  give 
to  her  my  two  wheeled  chaise,  and  what  belongs  to  it  of  tackling, 
&,c.  and  one  of  my  chaise  horses,  namely,  that  which  she  shall 
choose  of  them.  I  also  give  to  my  said  wife  G.  B.  during  her 
residence  at  Boston,  the  right  of  sitting  in  my  pew  below,  where 
she  and  my  children  usually  sit,  in  the  meeting-house  in  said,  &c. 
wherein  the  Rev.  Mr.  B.  T.  usually  officiates  as  pastor,  and  in 
such  part  of  the  .same  pew  as  she  shall  think  proper,  she  paying 
one  sixth  part  of  the  taxes,  which  shall  be  charged,  or  laid  on  and 
for  said  pew  during  the  same  time.  I  also  give  and  grant  to  my 
said  wife  G.  B.  during  her  life,  the  annuity  and  sum  yearly  of  one 
hundred  and  sixty  pounds  lawful  money,  which,  with  what  I  have 
hereinbefore  given  to  her,  I  mean  to  be,  and  that  she  accept  the 
same,  in  full  of  her  right  of  dower  in  my  estate,  and  I  give  to  her 
as  above,  upon  condition,  that  she,  my  said  wife,  shall  give  to  my 
executors,  when  demanded,  a  release  of  all  demands  and  claims  of 
dower  and  otherwise,  of  and  against  my  estate,  save  what  I  have 
herein  given  to  her. 

As  my  negro  slave,  named  Isaac,  hath  generally  served  me  with 
great  diligence  and  integrity,  I  give  to  the  same  Isaac  ten  pounds 
lawful  money,  together  with  his  apparel.  And  it  is  my  will  that 
at  my  decease  he  be  and  hereby  is  manumitted  and  set  free, 
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agreeably  to  a  writing  I  have  heretofore  ezecated  for  that  purpose  ; 
and  if  hereafter  he  be  unable  to  support  himself,  that  he  be  ^sap- 
ported  by  my  sons,  E.,  D.  and  H.,  in  equal  shares,  and  so  by 

their  respective  heirs^  and  so  as  to  free  the  town  of from  any 

charge  for  the  support  and  maintenance  of  the  said  Isaac ;  and  I 
charge  what  I  hereby  give  to  my  sons,  as  well  as  themselves,  with 
the  performance  hereof. 

I  give  and  grant  to  my  honored  mother,  E.  R.  during  her  life, 
the  annuity  and  sum  yearly  of  thirty  pounds  lawful  money,  on 
condition  that  it  be  received  by  her  in  discharge  of  my  part  of  the 
yearly  payment,  to  be  made  to  her  by  myself  and  oUiers,  by  force 
of  the  last  will  of  my  grandfather,  Capt.  8.  R.  deceased ;  yet  I 
mean  that  this  payment  or  annuity  shall  not  be  so  made  or  under- 
stood, as  to  bar  my  said  mother  from  her  claim  which  she  hath  and 
may  have  against  others,  by  force  of  my  said  grandfather's  will. 

I  give  to  Mr.  M.  P.  on  the  day  and  at  the  time  of  my  decease, 
one  hundred  pounds  lawful  money,  provided  and  on  condition  he 
shall  then  be  employed  or  engaged  in  my  business  in  like  manner 
as  he  now  is.  This  gift  I  so  make  him  in  testimony  of  the  great 
regard  I  have  for  him,  and  the  sense  I  have  of  his  great  faithful- 
ness in  my  service. 

I  give  to  the  Rev.  Mr.  B.  T.  of  said  — — ,  twelve  pounds  law- 
ful money. 

And  to  the  end  that  the  payment  of  the  annuities  and  yearly 
payments  aforesaid,  may  be  effectually  secured,  and  the  same  duly 
paid,  it  is  my  will  that  three  thousand  and  six  hundred  pounds 
lawful  money  of  my  personal  estate,  shall  not  be  received  by  or 
for  my  children,  or  any  of  them,  until  the  said  annuities  and  yearly 
payments  be  completed  and  cease  to  become  due ;  but  that  the 
same  sum  of  my  personal  estate  shall,  until  the  same  annuities 
cease  to  become  due  as  aforesaid,  rest  in  the  hands,  and  be  under 
the  management  and  improvement  of  my  executors  hereinafter 
named  and  appointed,  to  be  placed  and  kept  at  interest  on  what 
they  shall  judge  to  be  good  security,  and  that  snch  interest  shall 
be  applied  and  used  as  by  this  my  will  is  directed.     Except,  and 


*  Where  a  testator  in  his  will,  directed  his  executor  to  support  a  peiBOn,  it  was 
held  that  such  direction  amounted  to  a  legacy,  and  if  the  executor  (or  in  caae  he 
refused  the  trust,  the  administrator  cum  tsBtamento  tmnexo^)  neglected  it»  an  action 
would  well  lie,  where  there  were  sufficient  assets.    4  Mass.  R.  634. 
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it  is  my  will,  that  if  there  be  any  overplus  arising  from  the  interest 
of  the  said  three  thousand  and  six  hundred  pounds,  in  any  year, 
after  the  several  annuities,  in  this  my  will  ordered,  are  fully  paid 
for  the  same  year,  in  such  case,  the  same  overplus,  as  it  shall  be 
received,  as  soon  as  conveniently  may  be  done,  shall  be  placed 
and  kept  at  interest  for  the  uses,  ends,  and  purposes  in  this  my  will 
mentioned.  Bat  in  case  of  the  death  of  my  executors,  before  the 
said  annuities,  and  each  of  them  shall  cease  to  become  due,  or 
their  refusing  or  neglecting  to  take  the  care  of  the  said  three  thou- 
sand and  six  hundred  pounds  and  the  income  thereof,  and  the  ap- 
plication and  payment  of  the  same,  then  it  is  my  will  that  the  said 
three  thousand  and  six  hundred  pounds  of  my  estate,  and  what 
may  have  arisen  by  the  income  thereof,  if  any  be,  shall  be  deliv* 
ered  over  and  put  into  the  hands  of  any  two  gentlemen,  (not  be* 
ing  children,)  the  Judge  of  the  Probate  of  wills  for  said  county 
for  the  time  being,  shall  judge  fit  to  nominate  and  appoint  as 
agents  or  trustees,  (which  I  empower  and  request  him  to  do,)  to 
receive  the  same,  to  be  by  them  managed,  let,  and  placed  at  in- 
terest as  aforesaid,  for  the  purposes  aforesaid,  and  the  interest 
thereof  annually  by  them  applied  in  payment  of  the  said  annuities 
and  agreeably  to  my  other  directions  about  the  same.  And  in 
case  the  said  judge  shall  refuse  or  neglect,  in  the  opinion  of  my 
said  wife,  seasonably  to  nominate,  appoint,  and  engage  such  agents 
or  trustees,  then  it  is  my  will,  that  the  same  three  thousand  and 
six  hundred  pounds,  and  the  interest  thereof  unapplied,  if  any  be^ 
shall  be  delivered  over  and  paid  or  put  into  the  hands  of  any  two 
gentlemen,  my  said  wife  O.  B.  shall  please  to  nominate  and  ap- 
point to  receive  the  same,  and  these  persons  shall  and  may  receive 
the  same,  in  like  manner,  and  for  the  uses,  intents,  and  purposes 
aforesaid.  But  it  is  to  be  understood,  that  into  whose  hands  soev- 
er the  said  three  thousand  and  six  hundred  pounds  and  the 
interest  thereof,  shall  be  delivered  as-  aforesaid,  being  nominated' 
and  appointed  by  the  said  Judge  of  Probate,  or  by  my  said  wife 
G.  B.  as  aforesaid,  the  same  shall  be  so  received  as  that  such  re- 
ceivers shall,  at  the  time  of  the  receipt  of  the  same,  make  them- 
selves accountable  for  the  said  three  thousand  and  six  hundred 
pounds  and  the  interest  thereof,  according  to  the  intent  of  this  Hay 
will  relative  thereto,  and  that  the  gentlemen  into  whose  hands  the 

72 


566  WILLS. 

said  three  thousand  and  six  hundred  pounds,  and  any  interest  or 
income  thereof  shall  be  put  and  placed'as  aforesaid,  shall,  on  re- 
ceipt thereof,  give  bond  to  the  said  Judge  of  Probate  to  account 
for  the  same  sum  and  the  interest  thereof,  according  to  the  tenor 
and  intent  of  this  my  will,  and  apply  the  interest  thereof  as  here- 
inbefore  directed. 

And  it  is  my  will,  that  when  the  annuities  aforesaid,  and  each 
of  them  shall  cease  to  become  due,  the  said  three  thousand  and 
six  hundred  pounds,  with  the  overplus  interest  thereof,  if  any  there 
be,  shall  be  divided  to  and  among  my  children  hereinafter  named, 
to  whom  I  give  the  same  accordingly,  as  followeth,  videlicit :  To 
my  daughter  M.  E.  and  to  her  heirs,  three  hundred  and  thirty- 
five  pounds  thereof.  To  my  daughter  G.  E.  and  to  her  heirs, 
other  three  hundred  and  thirty-five  pounds  thereof.  To  my 
daughter  G.  L.  and  to  her  heirs,  other  three  hundred  and  thirty- 
five  pounds  thereof.  And  the  residue  and  remainder  thereof  to 
my  three  sons  E.,  D«,  and  H.  in  equal  shares,  and  so  to  their  re- 
spective heirs. 

The  residue  and  remainder  of  all  my  estate,  both  real  and  per- 
sonal, not  herein  otherwise  disposed  of,  I  give  and  grant  to  my  sons 
E.,  D.,  and  H.  in  equal  shares  and  proportions,  and  so  to  their  re- 
spective heirs  forever.  The  share  of  my  son  H.  of  the  same  resi- 
due and  remainder  of  my  estate,  to  be  paid  to  him  when  he  shall 
come  to  the  age  of  twenty-one  years,  but  until  then  the  same  share 
to  remain  and  be  in  the  hands  of  my  said  executors,  the  personal 
estate  to  be  let  and  placed  at  interest,  and  the  real  estate  improved 
or  let  to  the  best  advantage,  for  the  use  of  the  said  H.,  and  so  in 
like  manner,  his  share  of  all  surplusage  of  interest  and  income, 
which  I  would  have  added  to  the  capital  stock,  and  let  at  inter* 
est  for  his  benefit,  saving  nevertheless,  that  the  same  interest  and 
income  may  be  used,  paid,  and  applied,  as  I  do  by  this  will  grant, 
allow,  order  and  provide. 

If  my  estate  at  M.  late  R.  W's,  or  any  part  thereof,  should  at 
my  decease  remain  by  me  unsold,  and  my  executors  shall  think 

best,  that  the  same,  or  any  part  thereof,  should  be  sold  before 
my  son  H.  shall  arrive  at  twenty-one  years  of  age,  in  such 
«i3,  I  give  and  grant  to  my  executors  full  power  to  grant 
mi  sell  the  share  or  part  I  give  to  the  said  H.  therein,  for  such 
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Consideration  as  to  my  executors  sbaU  seem  reasonable,  and  to 
make  and  duly  execute  any  deed  or  instrument  they  shall  judge 
proper  for  the  purpose,  and  the  money  arising  by  the  same  sale  to 
remain  and  be  in  the  hands  of  the  said  executors  daring  said  H. 
B's  minority,  and  by  them  be  let  at  interest  for  the  use  of  the  said 
H.  Provided,  nevertheless,  that  my  sons  E.  and  D.  shall  at  the 
same  time  sell  their  respective  shares  in  the  same  estate. 

And  it  is  my  will,  that  if  my  son  H.  shall  die  before  he  shall  ar- 
rive at  the  age  of  twenty-one  year8,*then  what  shall  remain  of  his 
share  in  the  whole  of  my  estate,  according  to  this  my  will,  shall 
go,  and  I  in  this  case  give  the  same  to  his  surviving  brethren  afore- 
named, in  equal  shares,  and  so  to  their  respective  heirs.  But  if 
either  of  these  brethren  shall  happen  to  die  without  legal  issue 
living,  and  this  while  the  said  H.  shall  be  living,  then  I,  in  the 
case  aforesaid,  give  the  same  to  the  survivor  of  said  brethren, 
(namely,  £.  and  D.)  and  the  heirs  of  such  survivor. 

And  in  case  my  daughter,  6.  E.  shall  die  before  she  shall  arrive 
at  the  age  of  twenty-one  years,  leaving  no  lawful  issue  living,  then 
what  shall  remain  of  the  share  of  the  said  G.  E.  of  my  estate  and 
the  interest  thereof,  unapplied,  shall  go,  and  I  give  the  same  in 
such  case  as  follows,  viz.  one  half  part  thereof  to  my  daughter  M« 
E.  and  to  her  heirs,  and  the  other  half  par(  thereof  to  my  daughter 
G.  L.  and  to  her  heirs.  But,  if  either  the  said  M.  E.  or  G.  L. 
shall  die  without  issue  and  before  the  said  G.  E.  shall  arrive  at 
twenty-one  years  of  age,  and  the  said  G.  E.  dying  as  aforesaid, 
then  I  give  the  whole  of  the  same  to  the  survivor  of  the  said  M. 
E.  and  G.  L.  and  to  the  heirs  of  such  survivor. 

In  case  my  executors  shall  judge  it  best  not  to  sell  my  stock  in 
trade,  or  any  part  thereof,  immediately  after  my  decease,  but 
to  continue  the  same,  or  any  part  thereof,  in  trade,  for  the  benefit 
but  at  the  risk  of  such  of  my  children  as  shall  be  concerned 
therein,  then  I  empower  my  executors,  for  any  term  not  exceed- 
ing twelve  months  next  after  my  decease,  to  employ  and  improve 
my  trading  stock,  or  any  part  thereof,  in  the  common  course  of 
trade  as  they  shall  think  best  for  the  benefit,  and  so  at  the  risk  of 
those,  to  whom,  according  to  this  will,  this  part  of  my  estate 
shall  belong ;  yet  I  mean  so  to  limit  the  time  of  such  improve- 


i  668  WILLS. 


ment,  that  if  any  of  this  interest  shall  be  at  sea  at  the  expiration 
of  said  twelve  months,  a  further  reasonable  time  shall  be  allowed 
to  complete  the  voj^age  and  voyages,  the  same  interest  may  then 
be  alH*oad  upon. 

And  it  is  my  will,  that  my  executors  may  pay  the  sums  first 
mentioned  to  be  given  to  my  said  daughters  respectively,  in  good 
bonds,  payable  to  me  at  the  time  of  my  death,  or  thereabout,  ac- 
counting such  bonds  at  the  value  of  them,  on  the  day  of  my  death. 
And  I  desire  my  executors,  il^  need  be,  to  lend  their  names  in  said 
capacity  to  my  daughters  respectively,  when  desired,  for  the  re- 
covery and  receipts  of  what  shall  be  due  on  such  bonds,  and  give 
proper  power  therefor.  But  if  my  executors  shall  not  think  fit 
so  to  do,  when  requested,  then  my  will  is,  that  my  daughters  be 
paid  in  money  equivalent. 

And  as  my  executors  must  necessarily  have  much  trouble,  and 
employ  a  great  deal  of  time  in  executing  this  my  will,  I  desire 
and  empower  them  to  employ  Mr.  J.  W.  or  any  other  person  they 
shall  think  fit,  in  assisting  them  in  the  settlement  of  my  accouots 
and  affairs,  and  in  the  improvement  of  my  trading  stock,  and  that 
they  agree  to  give  and  pay  to  him  and  them  such  sums  of  money 
out  of  my  estate  therefor,  as  they,  my  said  executors  shall  judge 
reasonable. 

Although  it  is  my  will,  and  I  choose  that  the  estates  I  have  giv- 
en to  my  son  H.  and  to  my  daughter  G.  E.  respectively,  shall 
remain  in  the  hands  of  my  executors  as  aforesaid ;  yet  if  my 
executors  shall  choose  it,  I  consent  that  guardians  be  legally  ap- 
pointed for  the  said  H.  and  G.  E.  respectively,  and  that  their 
respective  shares  of  my  estate  be  paid  to  their  respective  guardians 
for  the  uses  and  intents  in  this  my  will,  limited,  directed  and  ex* 
pressed. 

And  as  it  is  my  will,  that  so  much  of  the  income  of  what  I 
have  given  to  my  daughter  G.  E.  as  may  be  needful,  may  be  ap- 
plied for  her  support  and  education,  so  I  will  that  the  income  of 
the  estate  I  have  given  to  my  son  H.  may  be  applied  and  expend- 
ed for  his  support  and  education,  until  he  shall  arrive  at  twenty* 
one  years  of  age,  so  far  as  shall  be  thought  reasonable  and  best 
by  such  person  or  persons,  as,  during  his  minority,  shall  have  the 
care  of  his  share  of  my  estate. 
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And  it  is  my  will,  that  my  executors  or  either  of  them,  join  with 
Messrs.  C.  F.  and  C.  J.  in  prosecuting  the  cause  now  or  late  de- 
pending in  England,  for  the  recovery  of  the  schooner  J.  and  cargo, 
and  that  he  or  they  do  everything  which  I  might  or  could  do  for 
that  end,  so  far  as  he  or  they  shall  think  fit  and  judge  best. 

And  I  hereby  nominate,  constitute  and  appoint  my  brother  G. 
J.  and  my  friend  Mr.  C.  F.  jointly  and  severally,  to  be  executors 
of  this  my  last  will  and  testament,  and  so  as  that  in  case  of  the 
death  of  one  of  them,  the  survivor  of  them  shall  then  be  sole  ex- 
ecutor of  this,  ray  said  will.  And  I  give  such  survivor  all  the 
power  and  direction  I  have  given  my  said  executors.  I  also  give 
to  each  of  them  all  the  power,  and  repose  in  each  of  them  all  and 
every  trust  I  have  given  to  them  joiutly ;  provided,  and  so  far  as 
he  who  shall  act,  have  the  consent  of  the  other  executor,  and  it 
is  my  will  that  neither  of  my  executors  shall  be  answerable  for  any 
of  my  estate  received  or  to  be  received  by  the  other  executor. 

In  witness  whereof,  I  hereto  put  my  hand  and  seal,  and  pub* 
lish  and  declare  this  to  be  my  last  will  and  testament,  &c. 


3.  — A  aeaman^s  will  to  be  indorsed  on  a  power  of  attorney. 

In  the  name  of  God,  Amen.    I,  A.  B.  of ,  being  in  bodily 

health  and  of  sound  and  disposing  mind  and  memory,  and  consid- 
ering the  dangers  and  perils  of  the  seas,  and  other  uncertainties  of 
this  transitory  life,  do,  for  avoiding  controversies  after  my  decease, 
make,  publish  and  declare  this  my  last  will  and  testament,  in  man- 
ner following,  (that  is  to  say,)  first  I  recommend  my  soul  to  God 
that  gave  it,  and  my  body  I  commit  to  the  earth  or  sea,  as  it  shall 
please  God  to  order ;  and  as,  for  and  concerning  all  my  worldly 
estate,  I  give,  bequeath  and  dispose  thereof  as  foUoweth,  that  is  to 
say,  as  to  all  such  wages,  sum  and  sums  of  money,  lands,  tene- 
ments, goods,  chattels  and  estate  whatsoever,  as  shall  be  any  ways 
due,  owing  or  belonging  unto  me,  at  the  time  of  my  decease,  I  do 
give,  devise  and  bequeath  the  same  unto  my  wife,  A.  B.  her  heirs, 
executors  and  administrators.  And  I  do  hereby  nominate  and 
appoint  my  said  wife  sole  executrix  of  this  my  last  will  and  testa- 
ment, hereby  revoking  all  former  and  other  wills  and  testaments, 
by  me  at  any  time  heretofore  made.     And  I  do  declare  this  to  be 
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my  last  will  and  testament.     In  witness  whereof  to  this  my  said 

will,  I  have  set  my  hand  and  seal,  the day  of ,  A.  D. 

,  &c. 

NOTE. 

This  will,  purporting  to  dispose  of  real  estate,  should  be  regularly 
attested  by  three  witnesses.  See  Mass.  Stat  1783,  c.  24,  ^  9  ;  Rev. 
Stat.  c.  62,  §  6. 

Another  short  form  of  a  will  which  may  he  indorsed  on  a  power 

of  attorney.     MSS. 

In  the  name  of  God,  Amen.     I,  A.  B.  of ^  mariner,  being 

bound  to  sea,  do  make  this  my  last  will  and  testament. 

First,  it  is  my  will  that  my  just  debts  and  all  chaiges  be  paid 
out  of  my  estate. 

Item.     I  give  and  devise  all  the  residue  of  my  estate  to  E.  my 
wife,  to  be  her  and  her  heirs  forever. 

Item.     I  appoint  and  make  the  said  E.  executrix  of  this  my 
last  will  and  testament. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
day  of . 

Signed,  sealed,  published,  &c. 


4  —  A  will  making  a  disposition  of  real  estate^  with  various 
limitations  of  uses  and  trusts,  powers,  Sfc.  (as  practised  in 
England,) 

In  the  name  of  God,  Amen.    I,  M.  B.  of ,  do  make  my 

will  in  manner  following,  (that  is  to  say)  — 

C*  A  devise  of  land  in  fee  simple.) 

1  give  and  devise  all  my  messuages  *or  tenements,  lands  or 

hereditaments,  situate  and  being  at ,  in  the  parish  of ,  in 

the  said  county  of ,  which  I  purchased  of  D.  W.  unto  and 

to  the  use  of  my  son-in-law,  M.  H.  the  elder,  Esq.,  his  heirs  and 
assigns  forever. 

*  On  the  death  of  a  deyisee,  dying  seised,  if  the  possession  of  the  lands  is  ti* 
cant,  the  devisee  is  seised  vithoat  an  actual  entry.  If  any  one  is  in  pOBHCBtion» 
the  devisee  is  not  seised  until  entry,  or  some  act  equivalent  to  an  entry.  If 
the  person  in  possession  acknowledges  the  title  of  the  devisee^  it  is  equivalent 
to  an  entry.  The  same  law  applies  to  a  remainder  man.  WeUs  v.  Prince^  4  Mass. 
R.  94. 


WILLS.  571 

(  A  devise  of  laneft,  io  ike  intent  that  thejf  may  go  with  (4her  lands, ) 

And  I  give  and  devise  all  the  closes,  lands,  and  hereditamentSi 
lying  and  being  at  or  near  W.  in  the  county  of  S.  which  I  pur-  i 
chased  of  W.  L.  and  the  devisees  in  the  last  will  and  testament  of 
W.  R.  M.  deceased,  with  the  appurtenances  to  such  and  the  same 
person  and  persons,  and  for  such  and  the  same  estate  and  estates, 
as  the  messuage,  farm,  and  lands,  commonly  called  W.  farm,  sit- 
uate, lying  and  being,  at  or  near  W.  aforesaid,  which  belonged  to 
my  late  uncle  J.  H.  deceased,  are  by  his  will  given,  devised,  di- 
rected, limited,  or  appointed.  To  the  end  and  intent  that  the  said 
lands  and  hereditaments,  so  purchased  by  me  as  aforesaid,  may  go 
along  with  said  messuage,  farm,  and  lands,  called  the  W.  farm, 
and  be  held  and  enjoyed  therewith,  by  such  and  the  same  person 
and  persons,  for  such  and  the  same  estate  and  estates,  as  the  said 
messuage,  farm,  and  lands,  called  W.  farm,  are  by  my  said  late 
uncle's  will  given,  devised,  directed,  limited,  or  appointed : 

(A  devise  of  lands  with  limitations  of  various  uses  and  trusts,) 

And  I  give  and  devise  all  that  my  capital  mansion  house,  and 
all  the  closes,  lands,  and  hereditaments  thereto  belonging,  situate, 
lying,  and  being  in  the  parish  of  W.  in  the  aforesaid  county  of  W. 
which  formerly  belonged  to  D.  B.  and  were  purchased  by  me  of 
W.  P.  and  all  that  the  moiety  of  the,  &c.  in  the  said  county,  with 
the  several  lands  and  hereditaments  thereto  belonging  which  he 
purchased  of  S.  T.  ibc.  &c.  unto  C.  P.  of  C.  in  the  said  county 
of  W.  and  P.  W.  of  S.  aforesaid  in  the  same  county,  and  their 
heirs ;  to,  upon,  and  for  the  uses,  trusts,  intents,  and  purposes,  and 
with  and  subject  to  the  powers,  provisos,  conditions,  and  limitations, 
hereinaftet  mentioned  and  expressed,  of  or  concerning  the  same, 
that  is  to  say,  as  to,  for,  and  concerning  my  said  capital  mansion 
house  at  N.  aforesaid,  and  the  close  of  pasture,  and  all  the  coach- 
houses, barns,  stables,  edifices,  buildings,  courts,  yards,  orchards, 
gardens,  and  pleasure  grounds,  to  the  said  capital  messuage  or 
mansion-house  belonging  or  appertaining,  and  now  in  my  own  oc- 
cupation, to  the  use  of  my  wife  A.  B.  for  and  during  her  life,  and 
from  and  immediately  after  her  decease,  to  the  use  of  my  son  W. 
W.  B.  for  and  during  his  life  ;  and  as  for  and  concerning  all  other 
the  messuages  or  tenements,  farms,  lands,  hereditaments,  hereinbe- 
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fore  given  and  devised  unto  the  said  O.  P.  and  P.  W.  and  their 

heirs,  with  the  appurtenances ;  to  the  use  of  A.  of ,  and  B. 

»  of ,  their  executors,  admiuistrators,  and  assigns,  for  and  duriD§[ 

the  term  of  ninety-nine  years,  to  commence  and  he  completed 
from  the  term  of  my  death,  and  from  thence  next  ensuing,  fully  to 
be  complete  and  ended,  without  impeachment  of  waste,  upon  and 
for  the  trusts,  intents,  and  purposes,  and  with  and  subject  to  the 
power  hereinafter  mentioned,  of  or  concerning  the  same ;  that  is 
to  say,  upon  trust  that  they,  the  said  A.  and  B.  and  the  survivor  of 
them,  and  the  executors,  administrators  and  assigns  of  such  sur- 
vivor, shall  and  do,  by,  with,  or  out  of  the  rents  and  profits  of  the 
said  messuages  or  tenements,  farm,  lands,  hereditaments,  and  pre- 
mises comprised  in  the  said  term  of  ninety-nine  years,  or  by  such 
other  ways  or  means  as  they  or  he  shall  think  fit,  levy  and  raise 
such  clear  annual  sums  of  money  as  are  hereinafter  mentioned} 
that  is  to  say,  during  the  life  of  the  said  A.  B.  my  wife,  the  clear 
annual  sum  of without  any  deduction  or  abatement  there- 
out whatsoever,  and  pay  the  same  to  my  said  wife  for  her  own  use, 
by  four  equal  quarterly  payments,  on  or  at  the  days  and  times 
hereinafter  mentioned ;  that  is  to  say,  the  twenty-fifth  day  of  March, 
&c.  &c.  in  every  year,  in  augmentation  of  the  jointure  provided 
for  her  by  the  settlement  on  my  marriage,  the  first  payment  to  be 
made  on  such  of  the  said  days,  as  shall  happen  next  after  my  de- 
cease ;  and  during  the  life  of  my  said  son  W.  W.  B.,  the  clear 
annual  sum  of  — — -  without  any  deduction  or  abatement  what- 
soever, and  pay  the  same  by  four  equal  quarterly  payments  on  or 
at  the  days  or  times  aforesaid,  in  every  year,  to  my  said  wife, 
during  the  joint  lives  of  my  said  wife  and  my  said  son  W.  W. 
B.  to  be  by  her  applied  and  disposed  of,  in  and  for  the  niaio* 
tenance  and  support  of  my  said  son  and  his  servants,  in  such  man- 
ner as  she  shall  think  will  conduce  most  to  his  comfort  during  the 
unhappy  state  of  mind  which  he  now  labors  under ;  and  from  and 
after  the  decease  of  my  said  wife,  if  my  said  son  shall  survive  her, 
then  that  they,  the  said  trustee  and  trustees  for  the  time  being,  shall 
and  do  pay,  apply,  and  dispose  of  the  said  clear  annual  sum  of 
^»— — *  in  and  for  the  maintenance  and  support  of  my  said  son 
and  his  servants,  in  such  manner  as  they,  the  said  trustees  and 
trustee  for  the  time  being,  shall  judge  will  most  conduce  to  his 
comfort.    Provided  always,  and  my  will  is,  that  when  and  so  soon 
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as  all  the  aforesaid  trusts,  hereinbefore  mentioned  and  expressed, 
of  or  concerning  the  said  term  of  ninety-nine  years,  shall  be  in  all 
things  performed  and  at  an  end,  and  the  costs  and  charges  of  the 
said  trustees  of  the  said  term,  (if  any)  in  or  about,  or  relating  to 
the  said  trusts,  or  any  of  them,  shall  be  wholly  paid  and  satisfied, 
the  said  term  of  ninety-nine  years,  of  and  in  all  such  other  of  the 
said  messuages  and  tenements,  farms,  lands,  hereditaments  and 
premises,  as  shall  not  have  been  mortgaged  or  disposed  of,  for  the 
purposes  aforesaid,  shall  from  thenceforth  cease,  determine  and  be 
void,  to  all  intents  and  purposes  whatsoever,  any  thing  hereinbe- 
fore contained  to  the  contrary  thereof  notwithstanding. 

(A  devise  to  daughter  Jor  life,  remainder  to  trustees  to  support 
contingent  remainders,  Sfc,  with  limitations  m  stict  settlement, 

src.) 

And  as,  to,  for  and  concerning  my  said  capital  mansion-house, 
at  N.  aforesaid, /and  the  said  close  of  pasture,  and  all  the  coach- 
houses, barns,  stables,  edifices,  buildings,  courts,  yards,  orchards, 
gardens  and  pleasure  grounds,  to  the  said  capital  messuage  or 
mansion-house  belonging  or  appertaining,  and  now  in  my  own 
occupation,  from  and  immediately  after  the  decease  of  my  said 
wife  and  son,  and  also  as,  to,  for  and  concerning  all  the  said 
messuages  or  tenements,  &c.  hereinbefore  given  or  limited  in  use 
to  the  said  A.  and  B.,  their  executors,  &c.  for  the  said  term  of 
ninety-nine  years,  upon  the  trusts  aforesaid,  from  and  immediate^ 
ly  after  the  end,  expiration  or  other  sooner  determination  of  the 
said  term  of  ninety-nine  years,  and  in  the  mean  time,  subject 
thereto  and  to  the  trusts  thereof,  to  the  use  of  my  daughter,  H.  M. 
H.  wife  of  the  said  M.  H.  the  elder,  for  and  during  her  life ;  and 
from  and  after  the  end,  expiration  or  other  sooner  determination  in 
that  estate  by  forfeiture  or  otherwise  in  her  lifetime,  to  the  use  of 
the  said  C.  P.  and  P.  W.  and  their  heirs,  during  the  life  of  my 
said  daughter,  in  trust  to  support  and  preserve  the  contingent  uses 
and  estates,  hereinafter  given  or  limited,  from  being  defeated  ojr  de- 
stroyed, and  for  that  purpose  to  make  entries  and  bring  actions,  as 
occasion  shall  be  or  require,  but  nevertheless,  to  suffer  my  said 
daughter  or  her  assigns,  to  receive  and  take  the  rents  and  profits 
of  the  said  messuages,  &c.  for  her  own  use,  during  her  life  ,*  and 
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from  and  immediately  after  the  decease  of  my  said  daughter,  then 
also,  as,  to,  for  and  concerning  the  said  messuage  of,  &c.  &c.  with 
their  respective  appurtenances,  *to  the  use  of  my  grandson,  M.  H. 
the  younger,  and  his  assigns,  for  and  during  his  life,  and  from  and 
after  the  determination  of  that  estate,  by  forfeiture  or  otherwise, 
in  his  lifetime,  then  to  the  use  of  the  said  C.  P.  and  P.  W.  and 
their  heirs,  during  the  life  of  my  said  grandson,  M.  H.  the  young- 
er, in  trust -to  support  and  preserve  the  contingent  uses  and  estates 
hereinafter  given  or  limited,  from  being  defeated  or  destroyed,  and 
for  that  purpose  to  make  entries  and  bring  actions,  as  occasion 
shall  be  or  require.  But  nevertheless,  to  permit  or  suffer  my  said 
grandson  or  his  assigns,  to  receive  and  take  the  rents  and  profits 
of  the  said  messuages,  &rC.,  for  his  own  use,  during  his  life,  and 
from  and  immediately  after  the  decease  of  my  said  grandson,  M.U.: 
To  the  use  of  his  first  son,  lawfully  to  be  begotten,  and  the  heiis  male 
of  the  body  of  such  first  son  issuing,  and  for  default  of  such  issue, 
to  the  use  of  the  second,  third,  fourth  and  fifth  son  and  sons,  and 
all  and  every  other  the  son  and  sons  of  my  said  grandson,  M.  H. 
lawfully  to  be  begotten,  severally,  successively  and  in  remainder, 
one  after  another,  as  they  shall  severally  be  in  priority  of  birth, 
and  the  heirs  male  of  the  body  and  bodies,  of  all  and  every  such 
son  and  sons  issuing  ,*  the  elder  of  such  sons,  and  the  heirs  male 
of  his  and  their  body  and  bodies,  being  always  preferred,  and  to 
take  before  the  younger  of  the  sons,  and  the  heirs  male  of  his  and 
their  body  and  bodies  issuing,  and  for  want  and  in  default  of  such 
issue,  (a  similar  limitation  to  another  grandson  ;  as  before,  be- 
ginning  at  the  markJ*) 

(A  limitcUion  to  datighters  with  cross  remainders.) 

And  for  want  or  default  of  such  issue,  to  the  use  of  all  and  ev- 
ery the  daughter  and  daughters  of  my  said  daughter,  H.  M.  H. 
lawfully  begotten  or  to  be  begotten,  equally  to  be  divided  between 
or  amongst  them,  if  more  than  one,  share  and  share  alike,  and  they 
to  take  as  tenants  in  common,  and  not  as  joint  tenants,  and 
the  heirs  of  the  body  and  bodies,  of  all  and  every  such  daugh- 
ter and  daughters  issuing ;  and  if  there  shall  be  a  failure  of 
issue  in  any  such  daughter  or  daughters,  then  as  to  the  part  or 
share,  or  parts  or  shares  of  such  daughter  or  daughters,  whose  is- 
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sue  shall  so  fail,  to  the  use  of  the  remainiog  or  other  of  the  said 
daughters  equally  to  be  divided  between  them  (if  more  than  one) 
share  and  share  alike,  and  they  to  take  as  tenants  in  common  and 
not  as  joint  tenants,  and  the  heirs  of  their  respective  bodies  issuing ; 
and  in  case  there  shall  be  a  failure  of  issue  of  all  such  daughters 
but  one,  or  if  there  shall  be  but  one  such  daughter,  then  to  the  use 
of  such  remaining  or  only  daughter,  and  the  heirs  of  her  body ; 
and  for  default  of  such  issue,  to  the  use  of  my  own  rigjit  heirs  for- 
ever ;  and  from  and  immediately  after  the  decease  of  my  said 
daughter  H.  M.  H.  then  as  to,  for  and  concerning  the  aforesaid 
messuages  of,  6ce,  with  their  respective  appurtenances,  in  the  said 
county  of  W.,  and  the  said  messuages  of  C.  with  the  appurtenan- 
ces, in  the  aforesaid  county  of  S.,  and  all  the  said  messuages,  &c« 
hereinbefore  given  and  devised  to  the  said  C.  P.  and  P.  W.  and 
their  heirs,  whereof  no  use  is  hereinbefore  limited  or  created,  to 
take  effect  after  the  decease  of  my  said  daughter  W.  H.  and  her 
assigns,  6cCy  Sec.  (in  strict  settlement.) 

(A proviso  binding  the  testator^ s  descendants  to  take  his  surname.) 

Provided  always,  and  my  will  nevertheless  is,  that,  if  the  per- 
sons to  whose  use  the  said  freehold,  &c.  &c.  are  hereinbefore  de- 
vised or  limited,  in  remainder  from  and  after  the  decease  of  my  said 
daughter  H.  M.  H.,  do  not  and  shall  not,  as  and  when  they  shall 
severally,  by  virtue  of  the  devises  and  limitations  hereinbefore  con- 
tained, become  and  be  entitled  in  possession  to  the  said  messuages, 
&c.  respectively,  or  to  receive  and  take  the  profits  thereof,  use,  as- 
sume, and  take  upon  themselves  respectively,  the  surname  of  B., 
and  by  the  said  surname  of  B.  only,  and  no  other,  from  thence- 
forth forever,  thereafter  continue  to  name,  style  and  write  them- 
selves, in  all  deeds,  instruments  and  writings,  and  use  their  utmost 
endeavors  for  procuring  and  obtaining  his  majesty's  license  and  au- 
thority for  their  respective  assuming  and  taking  the  said  surname 
of  B.  only,  or  shall  refuse,  decline,  or  neglect  so  to  do,  for  the 
space  of  six  calendar  months  after  they  shall  severally  become  and 
be  so  entitled  as  aforesaid,  and  be  of  the  age  of  twenty*one  years 
or  upwards :  Then,  and  as  often  as  the  case  shall  so  happen,  the 
estate  and  interest  of  him,  her  or  them  so  refusing,  declining,  or 
neglecting  as  aforesaid,  of  and  in  all  the  said  messuages,  &c.  here- 
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inbefore  given  and  devised,  shall  from  thenceforth  cease,  deter- 
mine, and  be  void,  in  such  and  the  same  manner  to  all  intents 
and  purposes  whatsoever,  as  if  he,  she,  or  they  so  refusing,  de- 
clining or  neglecting  as  aforesaid,  was  or  were  actually  dead 
without  issue,  any  thing  hereinbefore  contained  to  the  contmy 
thereof  notwithstanding. 

(Power  for  tenants  in  possession  to  make  leases,  6f*c) 

Provided  also,  and  my  will  further  is,  that  it  may  and  shall  be 
lawful,  to  and  for  my  said  daughter  H.  M.  H.,  notwithstanding 
her  coverture,  and  her  sons  and  daughters  respectively,  and  their 
issues,  as  and  when  they  shall  severally,  by  virtue  of  this  my  will, 
be  entitled  in  possession  of  the  freehold  of  the  said  messuages,  &c. 
to  receive  and  take  the  rents  and  profits  thereof,  and  also  to  and . 
for  the  said  C.  P.  and  P.  W.  and  the  survivor  of  them,  and  his 
heirs  during  the  minority  of  such  of  her  sons  and  their  issue,  as 
for  the  time  being  shall  be  so  entitled  as  aforesaid,  by  indentures 
to  be  sealed  and  delivered  by  her,  him,  or  them  respectively,  in 
thb  presence  of,  and  attested  by  two  or  more  credible  witnesses,  to 
devise,  lease,  or  grant  such  of  the  said  messuages,  Sec.  hereinbe- 
fore given  and  devised,  as  shall  at  my  decease  be  held  by  any  per- 
son or  persons  by  virtue  of,  or  under  any  lease  or  leases,  for  life 
or  lives,  or  for  any  term  or  number  of  years,  determinable  upon 
the  death  or  deaths  of  one  or  more  person  or  persons,  unto  any 
person  or  persons  whatsoever,  in  possession  or  reversion,  for  one, 
two,  or  three  life  or  lives,  or  for  any  term  or  number  of  years  de- 
terminable on  the  death  or  deaths  of  one,  two,  or  three  person  or 
persons,  and  also  to  demise,  lease,  or  grant  all  or  any  of  the  mes- 
suages, ice*  hereinbefore  given  and  devised,  (other  than  and  ex- 
cept my  said  capital  mansion-house  at  N.  aforesaid,  the  close  of 
pasture,  and  the  dove-house  standing  therein,  and  the  coach-houses, 
&c.,  to  the  said  capital  mansion-house  belonging  or  appertaining, 
which  are  now  in  my  own  occupation,)  to  any  person  or  persons 
whatsoever,  for  any  term  or  number  of  years  absolute  not  exceed- 
ing twenty-one  years,  in  possession,  and  not  in  reversion  or  byway 
of  future  interest,  so  as  every  such  demise,  lease,  or  grant,  to  be 
made  as  aforesaid  for  one  or  more  life  or  lives,  or  for  any  term  or 
number  of  years,  determinable  on  the  death  of  one  or  more  person 
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or  persons,  and  every  demise,  lease  or  grant,  to  be  made  in  rever- 
sion, together  with  all  leases  and  demises  then  in  being  of  the 
same  premises,  be  determinable  on  the  death  of  three  persons  at 
the  most,  and  so  as  by  every  such  demise,  lease  or  grant,  as  is 
last  mentioned,  the  usual  and  most  accustomed  rents,  to  be  incident 
to,  and  go  along  with  the  reversion  and  remainder  of  the  premises 
to  be  comprised  in  such  demises,  leases  or  grants,  respectively,  be 
reserved  and  made  payable,  during  the  continuance  thereof  respec- 
tively, and  so  as  by  every  such  demise,  lease  or  grant,  to  be  made 
for  any  term  or  number  of  years  absolute,  not  exceeding  twenty- 
one  years,  there  be  reserved  and  made  payable,  during  the  contin- 
ance  thereof,  to  be  incident  to,  and  go  along  with  the  remainder 
or  reversion  of  and  in  the  premises  to  be  comprised  in  such  leases, 
.  demises  or  grants,  respectively,  expectant  on  the  determination 
thereof,  the  best  and  most  improved  yearly  rent  that  can  be  rea- 
sonably  had  or  gotten  for  the  premises  therein  comprised,  at  the 
time  of  making  such  leases,  demises  or  grants,  respectively,  with- 
out taking  any  premium  or  foregift  for,  or  in  respect  of  the  mak- 
ing any  such  demise,  lease  or  grant,  as  is  last  mentioned  ;  and  so 
as  in  all  and  every  such  demises,  leases  or  grants,  so  to  be  made 
as  aforesaid,  there  be  contained  a  proviso  or  condition  of  reentry, 
in  case  the  rent  or  rents  thereby  respectively  reserved,  be  behind 
and  unpaid  for  the  space  of  twenty-one  days,  and  so  as  there  be 
not  contained  in  any  such  demise,  lease  or  grant,  any  clause  or 
clauses,  whereby  any  power  or  authority  shall  be  given  to  any 
lessee,  to  commit  waste,  or  whereby  he  shall  be  exempted  from 
punishment  or  forfeiture  for  committing  the  same,  and  so  as  the 
lessees  shall  and  do  execute  counterparts  of  such  demises,  leases 
or  grants  respectively. 

(Power  to  grant  an  annuity  in  the  nature  of  a  jointure.) 

Provided  also,  and  my  will  nevertheless  further  is,  that  it  may 
and  shall  be  lawful  to.  and  for  my  said  grandson  M.  H.  the  young- 
er, (but  subject,  and  without  prejudice  to  the  uses  and  estates 
hereinbefore  given  or  limited  to  my  said  wife,  son  and  daughter 
respectively,  and  the  aforesaid  A.  and  B. )  by  any  deed  or  deeds 
in  writing,  to  be  sealed  and  delived  by  him,  my  said  grandson,  in 
presence  of,  and  attested  by,  two  or  more  credible  witnesses,  to 
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gnmt,  limit  or  appoint  aoy  rest  or  annual  sum  to  be  issuing  and 
payable  out  of  all  or  any  of  the  said  messuages,  6cc.  which  are 
hereinbefore  given  or  limited  to  him  for  his  life,  remainder  as  afore- 
said, unto  and  to  the  use  of  any  woman  or  women,  he  shall  many 
or  take  to  wife,  for  and  during  the  life  or  lives  of  such  woman  or 
women  respectively,  for  or  in  nature  of  her  or  their  jointure  or 
jointures,  and  in  bar  of  dower,  such  rent  or  annual  sum  to  take 
effect  from  the  death  of  the  survivor  of  my  said  daughter  and 
grandson  M.  H.  the  younger,  and  be  payable  half  yearly  or  quar- 
terly, on  or  at  such  days  or  times  as  he  shall  think  fit,  but  so  as 

such  rent  or  annual  sum  do  not  exceed per  annum  tax  free, 

for  or  in  respect  of  every  ■■  ,  or  the  value  thereof  in  freehold 
or  leasehold  estates,  which  my  grandson  M.  H.  the  younger,  shall 
actually  have  and  receive,  or  become  and  be  entitled  to,  as  and 
for  the  portion  or  fortune  of  each  such  woman,  respectively,  and 
so  in  proportion  for  any  greater  or  lesser  sum  than  ,  which  he 
shall  actually  have  and  receive,  or  become  or  be  entitled  to  as 
aforesaid,  and  by  the  same  deed  or  deeds,  to  give  and  grant  to 
such  woman  or  women  respectively,  and  her  or  their  assigns,  such 
power  and  remedies,  by  entry  and  receipts  of  the  rents  and  profit! 
of  the  premises,  for  recovering  such  rent  or  annual  sum,  when  in 
arrear,  and  to  grant,  limit  and  ajqpoiiU  the  hereditaments  and 
ivemises  chargeable  therewith,  to  any  trustee  or  trustees,  for  any 
term  or  number  of  years,  as  to  my  said  grandson  M.  H.  the  young- 
er, shall  seem  meet,  to  oonunence  from  the  death  of  the  surviror 
of  my  said  grandson  and  daughter,  for  the  better  securing  the 
payment  of  such  rent  or  annual  sum,  so  as  such  term  of  years  be 
made  determinable  or  defeasible  upon  the  payment  of  the  said 

rent  or  annual  sum  of dollars  thereby  Secured,  and  all  arrears 

thereof,  together  with  all  costs  and  charges  (if  any)  incident 
thereto,  and  such  grants,  limitations  or  appointments  as  aforesaid, 
to  be  made  either  before  or  after  such  marriage,  6cc. 

(A  devise  of  leaeehold  premises  upon  trusts.) 

And  I  give  and  devise  all  those  messuages  or  dwellinghouses  in 
S.  as  aforesaid,  which  I  hold  by  lease  under  D.  C,  &c.  dtc.  unto 
the  said  C.  P.  and  P.  W.,  their  executors,  administrators  and  as- 
8%ns,  Ux  and  during  all  the  residue  and  remainder  of  the  seveiai 
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terms  of  years,  which  shall  be  to  come  and  unexpired,  of  and  in 
the  said  leasehold  [Hremises  respectively,  at  my  decease,  upon  and 
for  the  trusts,  intents,  purposes,  and  with  and  subject  to  the  powers 
and  provisos  hereinafter  mentioned  and  expressed  of  or  concerning 
the  same,  (that  is  to  say,)  upon  trust,  in  the  first  place,  that  they, 
the  said  C.  P.  and  P.  W.,  and  the  survivor  of  them,  and  the  ex* 
ecutors  and  administrators  of  such  survivor  shall  do,  by  and  out  of 
the  rents  and  profits  of  the  said  leasehold  premises,  yearly  and 
every  year,  and  at  all  times  and  seasons,  duly  pay,  satisfy  and 
perform  the  several  rents,  covenants  and  agreements,  which  are 
reserved  and  contained  by  and  in  the  present  leases  of  the  said 
leasehold  premises  respectively,  and  which  by  and  in  the  several 
leases,  to  be  from  time  to  time  renewed  and  contained,  are  on  the 
lessee's  part  to  be  paid  and  performed :  And  upon  further « trust, 
that  they,  the  said  C.  P.  and  P.  W.  and  the  survivor  of  them,  and 
the  executors,  administrators  and  assigns  of  such  survivor,  shall 
aud  do,  from  time  to  time,  by,  with  or  out  of  the  rents  and  profits 
of  the  said  leasehold  premises  respectively,  or  by  such  other  ways 
or  means  as  they  or  he  shall  think  fit,  or  as  shall  be  advisable  in 
that  behalf,  raise  such  sum  and  sums  of  money  as  shall  be  sufBr 
cient  to  pay  the  fines  and  expenses  of  renewing  the  present  and 
future  leases  of  the  said  leasehold  premises,  when  and  as  often  as 
there  shall  be  occasion  :  And  do  and  shall,  from  time  to  time,  re- 
new  the  said  several  leases  accordingly,  and  in  order  thereto,  sur- 
render and  yield  up  the  then  subsisting  lease  or  leases  of  the  said 
leasehold  premises  respectively,  and  all  their  and  his  terms,  estates 
and  interest  therein  respectively,  and  take  a  new  lease  or  leases,  of 
the  same  premises  respectively,  for  such  term  or  terms  of  years, 
for  which  the  same  h&ve  been  usually  respectively  leased  or  de- 
mised. And  upon  further  trust,  that  they,  the  said  C.  P.  and  P. 
W.,  and  the  survivor  of  them,  &c.  shall  do  and  pay,  or  cause  to 
be  paid,  all  the  residue  or  overplus  of  the  rents  and  profits  of  the 
said  leasehold  premises  respectively,  which  shall,  from  time  to  time, 
remain  after  answering  the  purposes  aforesaid,  to  my  said  daughter, 
H.  M.  H.  or  otherwise  authorize  and  empower,  or  permit  or  suffer 
her  to  receive  and  take  the  same,  during  her  life.  And  my  will 
38,  and  I  do  hereby  direct,  that  the  said  C.  P.  and  P.  W.,  &c. 
shall  and  do,  from  and  after  the  decease  of  my  said  daughter,  sub- 
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ject  and  without  prejudice  to  the  trusts  aforesaid,  stand  and  be 
possessed  of  all  the  said  leasehold  premises  respectively,  upon  and 
for  such  future  trusts,  intents  and  purposes  as  are  hereinafter  men- 
tioned and  expressed  of  and  concerning  the  same  respectively, 
(that  is  to  say,)  as  for  and  concerning  all  the  said  leasehold  prem- 
ises respectively,  (other  than  and  except  all  the  said,  &c.)  intrust 
for  my  grandson,  M.  H.  the  younger,  during  his  life,  and  from  and 
after  his  decease,  in  trust  for  the  person  or  persons,  who,  for  the 
lime  being,  shall,  by  virtue  of  this  my  will,  be  entitled  to  the  free- 
hold of  the  messuages,  &c.  hereinbefore  given  or  limited  to  the 
use  of  my  said  grandson  for  his  life,  with  such  remainders  over  as 
aforesaid,  and  for  such  or  the  like  estate  or  interest  as  such  person 
or  persons,  shall  then  have  and  be  entitled  unto  in  the  said  mes- 
suages, &c. ;  to  the  end  and  intent,  that  the  said  leasehold  premises 
may  go  along  therewith,  and  be  held  and  be  enjoyed  by  the  person 
or  persons,  who  for  the  time  being  shall  be  entitled  to  the  freehold 
of  the  same  messuages,  &c.  so  far  as  the  nature  of  the  said  lease- 
hold  premises,  and  the  rules  of  law  and  equity  will  permit.     Pro- 
vided, always,  and  my  will  is,  that  it  shall  and  may  be  lawful  to 
and  for  the  said  C.  P.  and  P.  W.  and  the  survivor  of  them,  &c. 
during  the  life  of  my  said  daughter,  with  her  consent  in  writing, 
signed  with  her  hand,  and  after  the  death  of  either  of  them,  the 
said  trustee  or  trustees  for  the  time  being,  from  time  to  time,  by 
indenture  or  indentures,  to  grant,  demise  or  lease,  all  or  any  of  the 
said  leasehold  premises,  to  any  person  or  persons,  for  any  term  or 
number  of  years  in  possession,  &c.  (power  to  make  leases  ;  as 
before.) 

(Money  given  upon  irwis*) 

I  give  the  sum  of dollars  to  the  said  C.  P.  and  P.  W. 

their,  &c.  upon  and  for  the  trusts,  intents  and  purposes,  and  with 
mid  subject  to  the  powers  and  provisos  hereinafter  mention^  and 
expressed  of  or  concerning  the  same,  (that  is  to  say,)  upon  trust, 
that  they,  the  said  C.  P.  and  P.  W.,  and  the  survivor  of  them,  &c 
shall  and  do  pay  the  interest  of  the  said  sum  of  ■  dollars  to 
my  said  daughter  H.  M.  H.,  or  otherwise  authorize  and  empower 
her  to  receive  and  take  the  same  for  her  own  use,  during  her  Ufe, 
and  do  and  shall,  after  her  decease,  stand  and  be  possessed  of  the 
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•aid  sum  of  *>«^*-^  doDfunii  io  trust  for  all  mi  e  veiy  tbe  clxi}d  and  ghU- 
dfOD  €xf  my  said  daiigbter  H.  M.  H.  lawfully  begotten  or  to  be  be- 
golten  (otber  than  and  ewepi  my  said  grandson  M.  H.  the  young- 
ar,  afid  W.  H.,)  and  to  go  or  be  paid,  and  assigned  and  Uansfc^riad 
Uk  such  child  or  ebildFSB,  at  such  time  or  times,  and  if  more  than 
one,  in  such  parts,  shares  and  proportions,  and  with,  under,  and 
stttoect  to  suoh  conditions  and  limitations  over,  (si^eh  limitationii 
OY»r  being  for  the  beiMaftt  of  some  or  one  of  th^m,)  as  my  said 
daughter  shall,  notwithstanding  her  coverture,  by  any  deo4  oe 
4eeds,  wvitiog  or  writings  to  be  seeled  and  delivered  by  her  ia  the 
proseuoe  o(  and  i^tested  by,  two  or  more  credible  witnesses,  or 
by  her  last  wQi  and  testament  in  writing,  or  any  writiqg  puqK>rting 
to  be,  or  being  in  the  naturo  of  her  will,  to  be  signed  by  her  i^,  the 
presence  of,  and  attested  by,  the  litce  number  pf  witnesses,  direotj 
or  appoint  And  in  default  of  such  direction  or  appointme^f  ^ 
itforesaid,  then  as  to  the  whole  of  the  said  sum  of  -<— ^ ;  and  in 
caae  any  such  direction  or  appointment  shall  be  made,  which  sbaU 
not  be  a  complete  direction  or  appointment  of  the  whole  of  the 
said  sum  of  —*-<-,  then  as  to  such  part  or  parts  thereof,  wherpof 
no  sooh  direction  or  appointment  shall  be  made ;  in  trust  for  all 
aqd  every  the  said  child  and  children,  to  whom  or  for  whose  hem* 

fit  no  part  of  the  said  sum  of r-  shall  be  so  as  aforesaid  direct* 

ed  er  appointed,  if  more  than  one  equally  to  be  divided  between 
or  amongst  them,  share  and  share  alike,  the  share  or  shares  of  such 
child  or  children,  being  a  son  or  sons,  to  be  paid,  or  assigned  and 
traasfeorred  to  him  or  them,  as  and  when  be  or  they  shall  attain  his 
or  their  age  or  ages  of  twenty-one  years  respectively,  or  the  qarne, 
or  any  part  or  parts  thereof,  to  be  sooner  disposed  of,  and  applied 
to  his  or  their  preferment  or  advancement  in  the  world,  in  such 
manner  as  the  aaid  trustee  or  trustees,  for  the  time  being  shall  thinjk 
fit.  And  the  share  or  shares  of  such  of  them  as  shall  be  a  daugh- 
ter or  daughtefs,  to  be  paid  or  assigned  and  transferred  to  her  or 
Ibem,  as  and  when  she  or  they  shall  severally  attain  her  or  their 
age  or  ages  of  twenty-one  years  or  be  married  respectively,  which 
shall  first  happon,  bitt  if  any  such  child  or  <diildren  bei^g  a  soft  09 
sons,  ahaH  attain  his  or  their  age  or  ages  of  twenty^ne  yeairs,  mA 
being  a  daughter  or  daughters,  shall  attain  her  09  their  age  er  eges 
of  tweatyHtte  years  er  be  marriedi  in  the  lifetime  of  mj  ^  daygbr 
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meaning  farther  is,  that  all  such  and  so  much  of  fb^  said  sum  of 

,  and  all  such  of  the  stock,  fund6  and  securities)  wheieki  or 

upon  which  the  same  or  any  part  or  parts  thereof,  shall  be  invested 
or  laid  out,  as  shall  not  become  vested  in,  or  belong  to,  sucb  the 
child  or  children  of  my  said  daughter  aforesaid,  or  be  disposed  of 
and  applied  for  his  or  their  preferment  or  advancement  in  the 
world,  shall  be,  and  be  deemed  and  considefed  as  part  of  the  res- 
idue of  my  personal  estate. 

(Residue  of  the  estate  td  trusteed,  npoH  trtist  to  puixhase  real  es^ 

idle  and  settle  it  to  certain  uses.) 

And  I  give  all  the  reist  and  residue  of  my  personal  Estate  which 
^halt  remain  after  payment  of  my  debts  and  funeral  expenses,  utito 
the  said  G.  P.  and  P.  W.,  their  executors,  dtc.  upon  and  for  the 
trusts,  d6C.  hereinafter  mentioned,  (that  is  to  say,)  upon  trust  that 
they,  the  said  C.  P.  and  P.  W.,  or  the  survivor,  &c.  do  and  shall, 
as  soon  after  my  decease  as  convenietitly  tnay  be,  with  the  consent 
and  approbation  of  my  said  daughter  during  her  life,  and  after  her 
death,  then  of  the  proper  authority  of  the  said  trustee  or  trustees 
for  the  time  being,  lay  out  and  invest  all  the  said  rest  and  residue 
of  my  personal  estate  in  the  purchase  of  lands  and  tenements  sit^ 

uate,  lying  and  being  in ,  and  convey  and  settle  the  said  lands 

and  tenements  so  to  be  purchased  as  aforesaid,  of  cause  and  pro- 
cure the  same  to  be  conveyed  and  settled,  to  such  uses,  and  for 
such  estates,  and  with  and  subject  to  such  powers  and  provisos,  as 
are  hereinbefore  limited,  created  and  expressed,  of  and  concerning 
the  said  messuages,  &,c.  which  are  situate,  lying  and  being  in  the 
parish  of  A.  aforesaid,  (other  than  and  except  the  estates  for  life 
hereinbefore  given  or  limited  to  my  said  wife  and  son  successively, 
and  the  aforesaid  term  of  ninety-nine  years  and  the  trusts  thereof,) 
or  as  near  thereto  as  the  death  of  persons  and  other  cyrcumstances 
will  then  permit.  And  in  the  mean  time,  atid  until  the  said  rest 
and  residue  of  my  personal  estate  shall  be  laid  out  and  invested  in 
such  purchase  or  purchases,  as  aforesaid,  do  and  shall,  from  time  to 
time,  invest  and  lay  out  the  same,  or  such  part  or  parts  thereof  as 
he  or  they  shall  think  fit,  in  the  public  stocks  or  funds  or  on  real 
securities  at  interest,  &c.  (as  in  the  preceding  form.)  And  my 
will  is,  and  I  do  hereby  direct,  that  all  the  interest,  dividends  and 
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amiMl  product  of  the  said  rest  and  Msidiae  of  my  penoaal  estate, 
and  of  the  steckSi  fhnds  and  seeurities)  wheireiD  or  upon  which  the 
same  or  any  part  Aersof,  is  or  shall  be  invested  or  placed,  shall 
bdoi^and  be  paid  nd  payaUe  to  sueh  person  or  persons  as 
TVOQld,  for  the  time  being,  be  entitled  to  the  rents  and  profits  of 
the  lands  and  tenements  so  tA  be  purchased  as  afoieeaid,  in  case 
the  same  weie  aetnally  purohased  and  settled  as  h^seinbefoce  is 
directed. 

(Appointment  of  executors  and  a  deoise  of  mortgages  to  them,  ^c.) 

And  I  nominate  and  appoint  the  said  C.  P.  and  P.  W.  execu- 
tors of  this  my  will :  And  I  give  and  devise  all  and  every  the 
messuages,  lands,  tenements  and  hereditaments  whatsoever,  Where- 
of or  wherein  I  have  or  am  entitled  to  any  estate  of  freehold  or 
inheritaoee,  by  virtue  of  any  mortgage  or  mortgages,  unto  and  lo 
the  use  of  the  said  d  P.  and  P.  W«,  and  their  heirs  and  assigns  ; 
to  the  end  and  intent  that  they  may  reconvey  the  same,  upon 
payment  of  the  principal  sums  and  interest  thereby  respectively 
secured: 

(Provision  for  the  indemnity  of  trustees^  S/'c.) 

And  I  do  hereby  declare  my  wilMo  be^  that  it  shall  and  may 
be  lawful  to  and  for  my  said  trustees  and  executors,  and  their  re- 
spective heirs,  executors  and  administrators,  by  and  out  of  all  or 
any  of  the  moneys,  which,  by  virtue  of  this  my  will,  or  any  trust 
therein  declared,  shall  come  to  their  or  any  of  their  hands,  to  de- 
duct, retain  to  and  reimburse  themselves,  all  such  reasonable  costs, 
charges  and  expenses  as  they  respectively  shall  or  may  sustain, 
expend  or  be  put  unto,  in  or  about  the  execution  of  this  my  will, 
and  also  that  my  said  trustees  and  executors,  their  respective  heirs, 
executors  and  administrators,  shall  be  charged  and  chargeable, 
only,  every  of  them,  for  and  with  his  own  respective  receipts,  pay- 
ments, acts  and  wilful  defaults,  and  not  otherwise,  and  shall  not 
be  charged  or  chai^eable  with  or  for  any-  sum  or  sums  of  money, 
other  than  such  as  shall  aetually  and  respectively  come  to  his,  her 
and  their  hands  by  virtue  of  this  my  will,  nor  with  or  for  any  loss 
or  damages  which  may  happen,  in  or  about  the  execution  of  all  or 
any  of  the  trusts  hereby  in  them  reposed,  without  his,  her  or  their 
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respective  willful  default ;  and  lastlyi  hereby  reroking  aU  finrmer 
wilb  by  me  made,  I  declare  this  to  be  my  last  will  and  testament. 
In  witness  whereof,  I,  the  said  W.  B.  to  this  my  last  will  and  tes- 
tament contained  in sheets  of  paper,  to  the   ■        sheets 

thereof  set  my  hand,  and  to  the  — ^  and  last  sheet,  set  my  hand 

and  seal,  this  — •  day  of A.  D.  > 

Signed,  sealed,  pubUshed  and  declared  by  the  said  W.  B.  the 
testator,  as  and  for  his  last  will  and  testament,  in  the  presence  of 
us,  who  at  his  request  and  in  his  presence,  and  in  the  presence  of 
each  other,  have  hereunto  subscribed  our  names  as  witnesses. 


YASIOnS  CLAUSES,  BEQUESTS,  DEVISES,  PROVISOS,  DIRECTIONS^ 

&c  W^HICH  MAY  BE  INSERTED  IN  WILLS. 

1.  —  A  clause  in  a  will  thai,in  caseany  legatee  shall  sue  or  mo- 
lest any  other  l^aiee^  in  the  ^joying  his  kgaeyi  ^nc,  such 
gift  to  such  person^  ^f^  to  be  void* 

And  further,  in  case  any  person  or  persons  to  whom  any  legacy 
or  benefit  out  of,  from,  or  by  reason  of  this  my  will,  shall  come, 
shall  commence  any  suit  or  suits,  in  any  court  of  law  or  equity,  or 
other  court  whatsoever,  or  by  any  ways  or  means,  sue  and  disturb, 
or  cause  to  be  sued  and  disturbed,  my  executors  or  trustees  herein 
named,  or  any  other  person  or  persons  whatsoever,  to  whom  any 
thing  is  by  me  given  in  this  my  will,  from  the  recovering,  quiet 
enjoying  and  possessing,  of  what  is  by  me  herein  given  as  afore* 
said,  and  in  such  manner  as  is  therein  mentioned ;  then  my  will 
and  meaning  is,  that  all  and  every  the  legacy  and  legacies,  herein 
by  me  given  to  any  such  person  or  persons  whatsoever,  who  shall 
so  sue  and  disturb  as  aforesaid,  shall  cease,  determine,  and  be  ut- 
terly void.  And  that  then,  and  from  thenceforth,  I  do  give  and 
bequeath  all  and  every  the  legacies,  which  I  had  in  this  my  will 
given  to  such  person  or  persons,  or  in  trust  for  such  person  or  per- 
sons, unto  my  said  grandson  A.  B.  his  executors  and  administrators. 

3.  -*  il  promsofor  appointing  new  trustees. 

Provided,  likewise,  and  I  do  also  direct,  that  in  case  any  or 
either  of  them,  the  said  trustees  or  trustee  or  any  future  trustee  or 
trustees,  shall  happen  to  die,  or  be  desirous  to  be  discharged  from, 
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or  neglect  or  rafuse  to  aet  in,  the  trosts  hereby  created,  at  any 
time  or  times  before  the  same  trusts  shall  be  finally  performed  or 
otherwise  determinedy  then  it  shall  and  may  be  lawful  to  and  for 
the  surriyor  or  survivors  of  them,  and  the  executors,  administrators 
and  assigns  of  such  sarviror,  by  any  writing  or  writings,  under  bis 
or  their  hands  and  seals,  or  hand  and  seal,  and  to  be  attested  by 
two  or  more  credible  witnesses,  from  time  to  time,  to  nominate  or 
appoint  any  other  person  or  persons  to  be  trustee  or  trustees,  in  the 
stead  or  place  of  the  trustee  or  trustees  so  dying  or  desiring  to  be 
discharged,  or  refusing  or  declining,  or  becoming  incapable  to  act 
as  aforesaid,  and  that  when,  and  so  often  as,  any  such  new  trustee 
or  trustees  shall  be  nominated  and  aj^inted  as  aforesaid,  all  the 
trust  estates,  moneys  and  premises,  which  shall  then  be  vested  in 
the  trustee  or  trustees  so  dying,  or  desiring  to  be  discharged,  or  re- 
fusing or  declining,  or  becoming  incapable  to  aet  as  aforesaid  either 
solely  or  jointly  with  the  other  trustee  or  trueteee,  shall  be  there- 
upon, with  all  convenient  speed,  conveyed,  assigned,  and  transfer- 
red, in  such  manner,  and  so  as  that  the  same  shall  and  may  be, 
legally  and  effectually,  vested  in  the  surviving  or  continuing  trustee 
or  trustees,  or  if  there  shall  be  no  continuing  or  surviving  tnistee 
or  trustees,  then  in  such  new  trustees,  and  upon  the  said  trusts  as 
are  hereinbefore  declared  of  and  concerning  the  same  trust  estates, 
moneys  and  premises  respectively,  or  such  of  them  as  shall  and 
may  be  subsisting  and  capable  of  taking  effect ;  and  that  any  such 
new  trustee  or  trustees,  shall  and  may,  in  all  things,  act  and  assist 
in  the  management,  carrying  on,  and  execution  of  the  trusts,  to 
which  they  shall  be  so  appointed  in  conjunction  with  the  other 
surviving  or  continuing  trustee  or  trustees ;  and  if  there  shall  not 
then  be  any  such  surviving  trustee  or  trustees,  then  by  themselves, 
as  fully  and  effectually,  and  with  all  the  same  power  and  powers, 
authority  and  authorities  of  consent,  approbation,  discretion,  calling 
in,  laying  out  and  investing,  compounding,  compromising,  giving 
and  signing  effectual  indemnifications  and  discharges  to  purchasers, 
mortgagees,  or  others,  and  all  other  powers  and  authorities  what- 
soever, to  all  intents  and  purposes  whatsoever,  as  if  he  or  they  had 
been  originally,  in  and  by  this  my  will,  appointed  trustee  or  trus- 
tees, fbr  the  purposes  for  which  such  trustee  or  trustees,  their  or 
his  heirs,  executors,  or  admiuistratorsi  in  or  to  whose  place  such 
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new  trustee  or  trustees  shall  respeeli^y  coom  or  soeeeedi  are  and 
is  enabled  to  do,  or  oould  or  taight  have  dooSi  under  and  by  Firtue 
of  this  my  will,  if  then  living,  or  continuing  to  adt  in  the  Iruats 
hereby  reposed  in  them ;  and  I  particularly  reooovnend  and  re- 
quest, that  suoh  substitution  or  nomination  of  a  iiew  Iru9tee,  niay 
be  made  on  the  death  or  resignation  of  any  of  the  said  trqatees, 
or  within  '  ■  "     months  after  such  e^ent  shall  take  jdaee. 

Another  /(n-m,  ^ 

Provided  always,  that  in  ease  of  tiie  death  of  either  of  the 
sud  trustees,  my  wiii  is,  that  the  survivor  of  them  do,  inuBedi- 
ately  after  the  death  of  either  of  them,  the  said  trustees,  by  any 
writing  under  his  band  apd  seal,  to  be  attested  by  two  or  more 
credible  witnesses,  appoint  some  other  fit  person  or  prasons  to 
be  trustee  or  trustees  in  the  ptaoe  and  slead  of  the  trustee  so 
dying,  which  new  trustee  or  trustees,  so  to  be  appointed,  shall 
have  the  same  power,  touching  the  trust  premises  and  in  the  ex- 
ecution of  the  trusts  herein  contained,  as  they,  the  said  G.  D.  and 
E.  F.,  or  either  of  them  would  have  had  by  virtue  of  this  my 
will,  or  otherwise,  in  case  they  had  been  living.  And  lastly,  I 
do  hereby  constitute  the  said  C.  D.  and  E.  F.  trustees,  and  ex- 
ecutors of  this  my  last  will  and  testament,  and  do  give  and  be- 
queath to  each  of  them  the  sum  of  -^-< — ,  upon  condition  that  they 
respectively  take  upon  them  the  execution  of  the  trusts  hereby 
in  them  reposed,  &.c. 

3,  —  Clause  in  a  mil  concernmg  disp%Ue8* 

And  lastly,  my  express  will  and  meaning  is,  and  I  do  hereby 
order  and  appoint,  that  if  any  difference,  dispute,  question  or 
controversy,  shall  be  moved,  arise  or  happen,  concerning  any  gift, 
bequest,  or  other  matter  or  thing  in  this  my  will  given  and  be- 
queathed, expressed  or  contained,  that  then  no  suit  or  suits  in  law 
or  equity  or  otherwise  shall  be  brought,  commenced,  or  prosecut- 
ed for  and  concerning  the  same,  but  the  same  shall  be  referred 
wholly  to  the  award,  order  and  determination  of  my  loving 

friends  T.  H.  and  R.  D,  both  of ,  and  what  they  diall  order, 

direct,  or  determine  therein  shall  be  binding  and  conclusive  to 
all  and  every  person  and  persons  therein  concerned. 
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4.  A  ebMse  whereby  testator  forgives  all  debts  due  from  relatione 

therein  named. 

And  whereas,  there  are  considerable  sums  of  money  due  and 
owing  to  me  upon  bonds,  bills  and  otherwise,  from  my  relations 
hereinbefore  named,  it  is  my  will  and  true  meaning,  and  I  do 
hereby  direct,  that  the  same  bonds,  bills,  d&c.  immediately  after 
my  death,  shall  be  canceled  and  destroyed  by  my  said  executors. 
And  I  do  hereby  discharge  my  aforenamed  relations,  and  every  of 
them,  their  and  every  of  their  heirs,  executors  and  administrators, 
from  the  payment  of  every  debt  and  debts  due  and  owing  to  me 
or  my  estate,  upon  any  account  whatsoever,  without  any  abate- 
ment or  deduction  from  or  out  of  their  legacies,  before  by  me 
given  or  devised  to  Chem  respectively,  in  and  by  this  my  last 

will  and  testament.    In  witness,  &c. 

• 

6.  A  elaiise  whereby  t^tator  remits  a  dAt  of  1000/.  due  from  his 
brother  in  case  he  does  not  molest  the  ezeeution  of  his  will. 

And  whereas  my  brother  W.  D.  stands  justly  and  duly  indebted 
to  me  iu  several  sums  of  money,  which  I  have,  for  several  years 
now  last  past,  paid,  lent  and  advanced  to  and  for  him  and  his  use, 
amounting  in  the  whole  to  the  sum  of  1000/.  and  upwards ;  my 
will  therefore  is,  that  in  case  he  shall  give  no  trouble  or  molesta- 
tion to  my  executors  hereafter  named,  in  the  execution  and  per- 
formance of  this  my  last  will  and  testament,  I  do  hereafter  remit 
and  release  unto  him,  the  said  debt  of  1000/.,  and  that  he  shall  not 
be  answerable  or  accountable  to  my  executors  for  the  same :  But 
in  case  he  shall  give  any  trouble,  molestation  or  disturbance  to 
them,  or  either  of  them,  for  or  on  account  of  any  thing  in  this  my 
will  contained,  then  I  give  the  said  1000/.  to  my  executors,  upon 
the  trusts,  intents  and  purposes  in  this  my  last  will  mentioned,  and 
in  aid  of  the  full  execution  and  performance  of  the  same. 

6.  A  proviso  in  a  will^  touching  nieces^  marriage  wiihotit  consent. 

Provided  always,  and  my  will  and  meaning  is,  that  if  any  or 
either  of  my  said  throe  nieces,  at  any  time  hereafter  during  the 
lifetime  of  their  father  and  mother  and  the  said  B.,  (the  trus- 
tee^) or  the  survivors  or  survivor  of  them,  do  and  shall  marry,  and 
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take  to  husband  any  person  or  persons,  without  the  approbation 
and  consent  of  their  said  father  and  mother  and  the  said  B.  or  of 
two  of  the  survivors  of  them,  in  writing  under  his  or  their  hand  or 
hands,  first  had  and  obtained,  then  and  in  such  case,  all  and  e^ery 
the  devises,  bequests  and  legacies,  and  every  of  them,  shall  cease, 
determine  and  become  absolutely  void,  frustrated  and  of  none  ef- 
fect in  law  or  equity,  to  all  intents  and  purposes  whatsoever ;  and 
then  and  from  thenceforth,  and  after  such  marriage  and  marriages 
without  such  approbation  as  aforesaid,  I  do  give,  devise  and  be- 
queath all  and  singular  the  messuages,  &c.  money  and  all  other 
the  benefit  and  advantages  of  all  and  every  the  matters  and  things 
hereinbefore  given,  devised  or  bequeathed,  or  which  by  virtue  of 
this  my  will  might  have  been  had,  claimed  or  demanded,  by  such 
of  my  said  nieces  as  shall  so  marry  and  take  husband  without  such 
approbation  and  consent  as  aforesaid,  in  case  she  had  married,  &c. 
with  such  approbation,  d&c,  to  such  of  my  said  nieces,  their  heirs, 
See,  as  shall  not  then  be  married,  or  if  married,  to  her  or  them, 
who  hath  or  have  taken  and  married  a  husband  by  and  with  such 
approbation  and  consent  as  aforesaid ;  it  being  my  will  and  mean- 
ing that  such  of  my  said  nieces  who  shall  so  marry  or  take  hus- 
band without  such  approbation  and  consent  as  aforesaid,  first  had 
and  obtained,  shall  not  have,  take  and  enjoy  any  profit,  benefit  or 
advantage  whatsoever,  by  or  by  virtue  of  this  my  will,  but  shall 
forfeit  to  her  said  sisters,  and  her  or  their,  &c.,  all  and  every  the 
said  messuages,  &c.,  benefits,  &rC.,  in  and  by  this  my  last  will 
devised,  given  or  bequeathed,  or  which,  by  virtue  or  color  of 
this  my  will,  might  have  been  had,  taken,  claimed  or  deouinded, 
by  such  of  them  as  shall  so  marry  or  take  husbands  without  such 
consent  as  aforesaid,  in  case  she  had  married  with  such  approba- 
tion, &c. 

**  N.  B.  There  arose  a  dispute  touching  the  above  devise  by  reason 
of  all  the  three  daughters  marrying  without  such  consent  whether  the 
.first  devise  does  not  affect  each  of  them ;  but  no  devise  over  to  any 
other  person. 

^*  Opinion.  The  two  eldest  daughters  not  being  capable  to  take  by 
virtue  of  the  devise  over ;  I  think  they  each  may  enjoy  their  respective 
shares,  which  the  will  gives  them."    6  Wood^s  Canv,  627. 
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7*  PrwtBo  in  a  will^  that  if  a  daughter  marry  without  consent^ 
her  portion  not  to  be  paid  her,  but  only  the  interest,  and  the 
principal  to  be  divided  equally  amongst  her  children. 

Provided  also,  aod  my  further  will  is,  that  in  case  both  or 
either  of  my  said  daughters  shall,  before  their  respective  ages  of 
twenty-one  years,  intermarry  with  any  person  or  persons,  against 
or  without  the  consent  of  my  said  wife,  if  then  living,  but  if 
dead,  without  the  consent  or  approbation  of  my  said  executors, 
or  the  survivor  of  them,  (such  consent  as  afqresaid  to  be  testified 
by  writing  under  the  respective  hands  and  seals  of  my  said  wife, 
or  of  my  said  executors ;)  then  and  in  such  case,   the  interest 

only,  after  the  rate  of per  cent,  on  the  portion  or  portions 

of  such  daughter  or  daughters  so  marrying  without  such  consent 
as  aforesaid,  shall  be  paid  to  her  or  them  during  her  or  their 
respective  life  or  lives,  for  her  or  their  sole  and  separate  use  and 
benefit,  exclusive  of  any  husband  ;  and  that  upon  the  death  of 
such  daughter  or  daughters,  marrying  without  such  consent  as 
aforesaid,  the  portion  or  portions,  so  given  or  intended  for  such 
daughter  or  daughters,  shall  go  and  be  paid  to,  and  for  the  use 
and  benefit  of  all  and  every  the  child  or  children  of  such  daughter 
so  marrying  without  such  consent  as  aforesaid ;  the  same  to  be 
divided  equally  to  and  amongst  them,  share  and  share  alike,  (if 
more  than  one)  and  to  be  paid  to  such  child  or  children,  at  his, 
her  or  their  respective  age  or  ages  of  twenty-one  years,  or  day 
or  days  of  marriage,  which  shall  first  happen,  together  with  in- 
terest for  the  same  after  the  rate  aforesaid,  from  the  time  of  their 
respective  mother's  death,  until  the  same  become  payable  and  be 
paid ;  any  thing,  &c. 

8.  A  proviso  in  a  will,  in  case  the  wife  should  sue  for  dower 

and  thirds. 

Provided  further,  and  my  will  expressly  is,  that  in  case  my  said 
wife  H.  R.  shall  not  accept  of  the  provision  and  legacies  herein- 
before by  me  made  and  given  her  as  aforesaid,  and  shall,  at  any 
time  or  times  hereafter  prosecute  any  action  or  suit  for  dower, 
thirds,  or  any  other  part  of  my  estates,  real  or  personal,  (other 
than  what  I  have  so  hereinbefore  devised  and  given  her ;)  then 
and  in  that  case,  the  said  several  annuities  of         ,  and  -— — 
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amounting  together  to ,  and  each  of  them,  and  all  other  leg- 
acies and  bequests  hereby  by  me  before  given  or  intended  her, 
shall  cease  and  be  void  to  all  intents  and  purposes ;  any  thing,  ^c. 

9.  A  bequest  of  one  shilling  to  an  imprudent  swi. 

Whereas  my  eldest  son  W.  H.  hath  highly  offended  and  dis- 
obeyed me,  I  therefore  give  and  bequeath  unto  my  said  son  W. 
H.  one  shilling  and  no  more. 

NOTE. 

Under  the  statutes  of  1700,  1718  and  1784,  it  has  been  decided  that, 
to  exclude  a  child  from  a  distributive  share  in  the  estate  of  the  testator, 
it  is  not  necessary  that  such  child  should  have  a  legacy  in  the  will. 
It  is  sufficient,  if  it  appears  by  the  will,  that  the  testator  bad  not  foi^got- 
ten  the  child.  The  statutes  extend  to  cases  of  entire  omission  only.. 
Terry  v.  Foster^  1  Mass.  R.  146 ;  Wild  <J«  ux,  v.  Brewer ^  2  Mass.  R. 
570 ;  Church  v.  Crocker^  3  Mass.  R.  17  ;  and  see  Rev.  Stat,  of  Mass. 
c.  62,  ^  21 ;  1  Story's  R.  426. 

10.-4  devise  or  gift  to College  for  the  education  of  one 

poor  scholar  forever. 

Item.  I  give,  &;c.  unto  the  said  M.  A.  and  to  his  heirs  and 
ass^ns  forever,  all  that,  &c.  Upon  this  special  trust  and  confi- 
dence nevertheless,  that  he,  the  said  M.  A.  and  his  heirs  shall 
from  time  to  time,  and  at  all  times  hereafter,  permit  and  suffer  the 

warden  and  fellows  of College,  &,c.  for  the  time  being,  and 

their  successors  for  ever,  to  receive  and  take  the  rents,  issues  and 
profits  thereof,  which  I  direct  atid  appoint,  shall,  from  time  to 
time  and  at  all  times  hereafter,  be  paid  and  allowed  for  and  towards 
the  maintenance  and  education  of  a  poor  scholar  of  the  said 
College,  for  and  during  and  until  such  scholar  shall  be  bachelor 
of  arts,  or  elected  fellow  of  the  house ;  and  then  to  another  poo^ 
scholar  to  be  elected  and  chosen,  which  scholar  shall,  from  time 
to  time  be  nominated,  elected,  and  chosen  by  the  warden  and 
five  senior  fellows  of  the  said  college. 

NOTE. 

The  reader  may  be  reminded  that  a  corporation  cannot  take  real 
estate,  upon  trust  to  apply  the  income  to  purposes  altogether  foreign  to 
the  general  objects,  for  which  it  was  incorporated. 

A  devise  to  a  corporation  by  the  name,  by  which  it  is  commonly 
called,  though  not  the  true  corporate  name,  will  be  good,  First  Parish 
in  &aum  V.  Cohj  3  Pick.  339. 
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11.  *A  demse  to  an  executor  in  consideration  of  friendship ^  ^c. 

Item.  In  consideration  of  the  love  and  friendship  which  I  have 
and  bear  for  and  towards  him,  the  said  J.  P.,  and  also  in  consider- 
ation of  the  many  faithful  services,  he  bath  for  many  years  last 
past,  done  and  performed  for  me  in  and  about  my  affairs,  and  like- 
wise in  recompense  for  the  great  care  and  pains  he  may  be  at  and 
put  unto,  in  the  faithful  execution  of  this  my  last  will  and  testa- 
ment, I  give  and  devise  unto  him,  the  said  J.  P  and  his  heirs,  all 
the  rest,  residue,  and  remainder  of  my  real  and  personal  estates 
whatsoever,  goods  and  chattels,  lands,  tenements  and  heredita- 
ments, both  in  possession  and  in  reversion,  that  I  shall  be  possessed 
of,  or  any  way  entitled  unto,  at  the  time  of  my  decease,  (after  all 
my  debts  and  legacies  are  first  paid  and  satisfied  thereout,  as  afore- 
said,) to  hold  and  enjoy  the  same  to  his  own  proper  use  and  be- 
hoof, and  to  his  heirs  and  assigns  forever. 

12.  A  direction  in  a  will  for  surviving  trustee  to  assign  to  new 
trustees,  to  prevent  the  trust  from  going  to  an  executor  or  ad' 
ministrator. 

And  I  do  hereby  further  carder  and  direct,  that  when  and  so  often 
as  either  of  my  said  trustees  shall  haj^n  to  die,  that  then  the 
survivor  of  them  shall  and  do  forthwith  assign,  or  cause  to  be  as- 
signed, my  said  leasehold  houses,  &c.  and  all  his  estate,  term  and 
interest  therein,  to  one  or  more  new  trustee  or  trustees,  to  be  nom- 
inated by  the  person  or  persons,  who  for  the  time  being  shall  be 
entitled  to  the  rents  and  profits  thereof  by  virtue  of  this  my  will, 
in  such  manner  as  that  the  legal  interest  thereof  may  be  revested 
in  such  survivor  and  the  person  or  persons  who  shall  be  so  nom* 
in^ted  for  that  purpose  as  aforesaid,  upoii  the  trusts  aforesaid,  uid 
80  from  time  to  time,  and  as  often  as  the  present  or  any  succeeding 
trustees  shall  be  reduced  by  death  to  one ;  to  the  end  that  the 
same  trust  may  not  go  or  descend  to  an  executor  or  administrator* 

13.  il  devise  to  grandchildren,  their  parents  to  be  trustees  of  the 

estate,  with  special  proviso.     MSS. 

I  give  and  devise  unto  my  grandchildren  A.  B.^  C.  D.,  the 

*  A.  derisefl  real  or  personal  estate  to  B.,  0.  dies,  afterwards  A.  dies.  The 
doTise  lapses  unless  p.  leaves  lineal  descendants.  If  he  does,  under  the  statute 
of  1783,  c,  24,  §  8,  they  take  as  he  would  haye  taken.  FUh$t  t.  EiU^  7  Mass. 
B.  86.    See  Bey.  Stat  c.  62,  §  24. 
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children  of  my  daughter  S.,  and  such  other  child  or  children  of 
my  said  daughter,  as  may  be  born  of  her  in  lawful  wedlock,  all 
my,  &c.,  together  with  all  my  land,  &c.,  and  all  the  buildings 
thereon,  &c.,  to  hold  the  same  to  them,  my  aforementioned  grand- 
children, the  children  of  my  aforesaid  daughter  S.,  and  their  heirs 
and  assigns  forever,  as  tenants  in  common  and  not  as  joint  tenants; 
and  I  appoint  my  son  P.  P.  and  his  said  wife,  and  the  survivor  of 
Ihem,  to  be  my  trustees  of  the  said  estate,  hereby  empowering 
them  and  the  survivor  of  them,  immediately  after  my  decease,  to 
enter  upon  and  manage  the  same  to  the  best  advantage  of  their 
said  children,  during  the  life  of  my  said  son  and  daughter,  or  the 
survivor  of  them. 

And  in  order  to  preserve  that  dependence  which  children  ever 
ought  to  have  upon  their  parents,  I  do  further  order,  that  my  said 
son  and  daughter,  or  the  survivor  of  them,  shall  not  be  compelled 
to  account  to  their  said  children,  for  the  profits  of  said  .estate,  dur^ 
ing  the  lives  of  my  said  son  and  daughter ;  but  said  trustees  shall 
account  to  their  children,  or  to  such  guardian  as  shall  be  appoint- 
ed to  them,  at  such  time  as  they,  the  said  trustees,  shall  think 
proper.  And  if  either  of  their  said  children  shall  dispute  the  ac- 
count so  by  their  said  parents  made,  then  I  give  and  devise  such 
part  of  said  child's  estate,  to  my  said  daughter  and  her  heirs  for- 
ever, together  with  all  the  rents,  issues  and  profits  that  may 
have  been  made  therefrom. 

14  A  direction  to  trustees  to  pay  an  annuity.     MSS. 

I  also  give  to  the  said  B.  six  pounds  a  year,  to  be  paid  him 
yearly  during  his  life ;  which  payments  I  order  to  be  thus  made, 
viz.,  that  the  trustees  to  the  estate  hereby  devised  to  the  childpn 
of  my  son  d.,  or  whosoever  shall  have  a  right  to  improve  or  pos- 
sess the  same,  by  force  of  this  my  last  will  and  testament,  shall 
pay  yearly  to  said  B.,  on  the  first  day  of  January  annually,  two 
pounds ;  on  the  first  day  of  September  annually,  two  pounds ;  and 
on  the  first  day  of  May  annually,  two  pounds  ;  and  I  hereby  order 
that  my  executor  do  not  pay  any  part  of  the  said  annuity,  but 
that  the  same  be  paid  as  aforesaid. 
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16.  A  clause  in  a  will,  that  if  testator^s  wife  should  claim  her 
settled  jointure^  then  she  is  to  take  no  benefit  under  the  will. 

And  I  declare  my  will  to  be,  that,  if  my  said  wife  E.  C.  shall 

insist  upon  receiving  her  jointure  of per  annum,  which  was 

settled  upon  her  by  our  marriage  settlement,  bearing  date , 

and  secured  by  way  of  rent  charge  upon  some  of  the  hereditaments 
and  premises,  above  devised  to  my  said  trustees  upon  the  trusts 
hereinbefore  mentioned,  she  shall  take  no  benefit  under  this  my 
will ;  but  the  same,  as  far  as  respects  any  provision  for  her  or  dis- 
position in  her  favor,  shall  be  void  ;  and  in  the  event  of  her  at- 
tempting to  enforce  her  claims  to  such  jointure,  or  any  part  thereof, 
by  any  of  the  powers  or  remedies,  given  to  ker  or  her  trustees  by 
the  said  settlement  for  that  purpose,  I  do  direct  that,  in  every  such 
case,  the  trustees  or  trustee  for  the  time  being  under  this  my  will, 
do  and  shall,  instead  of  paying  to  my  said  wife  the  annuity  or 
annuities  hereinbefore  provided  for  her,  or  any  part  thereof,  make 
such  dispositions  of  rents  and  profits  of  my  said  estates,  hereby 
devised  to  them  and  which  they  are  hereby  empowed  to  receive, 
as  that  my  eldest  son,  for  whose  share  the  estates  charged  with  the 
said  jointure  are  hereinbefore  intended,  may  receive  a  complete 
indemnification,  and  the  just  proportion  between  my  two  sons,  as 
to  the  benefit  to  be  derived  to  them  under  this  my  will,  may  be 
equally  preserved  and  maintained. 

16.  Pecuniary  legacies. 
And  I  give  the  following  legacies,  (that  is  to  say,)  to  my 


said  wife /.  for  mourning  and  her  immediate  occasions,  and  to 

my  other  executors  and  trustees  abovenamed  2000/.  each,  as  a 
small  acknowledgment  for  the  trouble  they  will  have  in  the  ex- 
ecution of  this  my  will.  And  I  desire  my  executors  to  give 
mourning  and  one  year's  wages,  (over  and  above  what  may  be 
due  for  wages,)  to  all  such  my  servants,  as  they  in  their  discretion 
may  think  proper.     And  I  give  to  my  nephew  A.  B.  — ^—L  to 

be  paid  to  him  at  his  age  of  twenty-one ;  to  0.  D. /.;  to  my 

neice  E.  P. /.  at,  and  when  she  shall  arrive  at  her  age  of 

twenty-one,  or  be  married ;  to  my  nephew  G.  H. »-/.  at  his 

age  of  twenty-one,  with  interest  in  the  mean  time  ;  unto  L  J.  and 
K.  J.,  children  of  my  neice,  L.  J. L  each ;  all  the  said  leg- 
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acies  to  be  paid  to  the  respective  legatees  within  twelve  months 
after  my  decease,  (save  and  except  those  given  to  my  said  wife, 
my  said  trustees  and  executors,  and  my  servants,  which  are  to  be 
paid  immediately  after  my  death.)  And  I  give  unto  the  said  S.  S. 
the  daughter  of ,  the  sum  of on  the  day  of  her  mar- 
riage ,-  and  I  give  after  her  decease  the  said  sum  of  L  unto 
such  child  or  children  of  the  said  S.  S.  as  shall  attain  the  age  of 
twenty-one  years,  to  be  divided  among  them  (if  more  thsm  one) 
in  equal  shares,  and  if  but  one,  the  whole  to  go  to  such  one  child 
as  shall  attain  the  said  age.  The  portion  or  portions  of  such  of 
them,  as  may  attain  the  said  age  in  the  lifetime  of  the  said  S.  S., 
to  be  a  vested  interest  or  vested  interests,  though  not  payable  till 
after  her  death,  and  the  interest  of  the  presumptive  portions  of 
such  of  her  children  as  may  be  under  the  said  age  at  the  time  of 
her  death,  or  so  much  thereof  as  shall  be  thought  necessary,  to  be 
applied  for  or  towards  the  maintenance  and  education  of  such  in* 
fant  child  or  children,  until  he,  she  or  they  shall  attain  the  said 
age ;  and  the  surplus  dividends  or  interest,  which  may  not  be  ^ 
plied  for  that  purpose,  to  accumulate  and  go  along  with  the  original 
share  or  shares  ,*  or  in  case  there  shall  be  no  such  children  who 
shall  attain  the  said  age,  such  accumulations  to  fall  together  with 
the  principal  sum  into  my  residuary  personal  estate.  And  I  give 
unto.N.  O.,  daughter  of  my  nephew,  P.  O.,  200/.,  but  the  same 
not  to  be  vested  in,  or  paid  to  her  till  she  shall  attain  the  age  of 
twenty*one  years,  and*  not  to  bear  interest  in  the  mean  time.  I 
give  after  the  decease  of  R.  S.unto  such  child  or  children  of  him, 
the  said  R.  S.  born  in  his  lifetime  or  after  his  decease,  as  shall 
attain  the  age  of  twenty-one  years  L  the  same  to  be  divided 
among  them,  if  more  than  one,  in  equal  shares,  and  if  but  one, 
the  whole  to  go  to  such  one  child  as  shall  attain  the  said  age,  and 
not  to  bear  interest ;  save  that,  in  case  of  the  death  of  the  said 
R.  S.  having  a  child  or  children  under  the  age  of  twenty«one 
years,' my  will  is,  that  my  said  trustees  or  trustee  for  the  time 
beings  shall  and  may  pay  and  apply  any  sum  not  exceeding  the 
sum  of  m  .,/.  per  annum,  by  equal  quarterly  payments,  for  and 
towards  the  maintenance  and  education  of  such  infant  child  or 
children,  until  be,  she  or  they  shall  attain  the  age  of  twenty-one 
years.    And  I  will  that  the  portions  of  such  children  of  the  saU 


R.  S.  as  shftll  attain  the  wid  age  of  twenty-ooe  years  in  her  life- 
time, shall  be  vested  interests,  though  not  payable  till  after  his 
death. 

NOTE. 

A.  makes  a  will  and  bequeaths  pecuDiary  Icsgacies  to  the  two  eldest 
t$hildrea  of  B.  The  eldest  child  dies.  A.  makes  a  codicil  and  confirms 
has  wiU  in  geDeial  terms.  It  was  held  that  the  two  eldest  children 
of  B.  li?ing  at  .the  death  of  A.  should  take.  Mil^  v.  Bojfden^  8  Pick. 
213. 

Whefe  certain  sums  of  money  are  bequeathed  to  legatees,  it  is  pro- 
per, that  the  testator  should  charge  bis  zeal  estate  with  the  payment  of 
them,  unless  he  is  satisfied  that  his  personal  estate  is  more  than  sufficient 
to  discharge  all  his  debts  and  legacies.  For,  if  he  devises  his  real  estate 
without  charging  it  with  the  payment  of  the  legacies,  the  legatees  will 
lose  their  debts  for  want  of  funds  in  the  executors^  hands,  to  discharge 
them.  Since,  it  seems,  there  may  be  a  specific  devise  of  real  as  well  as 
of  personal  estate.  See  Humes  v.  Wood^  0  Pick.  478.  That  case,  in 
substance,  amounted  to  this.  A.  seised  of  real  estate,  gives  a  pecuniary 
Is^apy  to  B.  and  devises  his  real  estate  to  C.  The  personal  estate  not 
being  sufiicient  to  pay  the  debts,  the  legacy  was  lost  for  want  of  funds. 
In  all  such  cases,  the  real  intention  of  the  testator,  without  doubt,  is,  that 
ihe  legaey  shall  be  paid  out  of  the  real  estate,  if  the  personal  should  be 
found  iosufficient  The  charge  on  the  real  estate,  may  be  made  very 
shortly,  thus ;  *'  And  I  herebv  charge  all  my  real  estate  with  the  pay- 
ment of  the  said  legacies."  6r,  thus  ;  "  And  I  hereby  charge  all  my 
real  estate  not  hereinbefore  specifically  devised,  with  the  payment  of  the 
said  legacies,  and  if  the  same  shall  be  insufficient  for  that  purpose,  then 
I  direct  the  same  shall  be  paid  out  of  the  real  estate,  devised  to,"  &c. 
dec.  {according  to  circumstances.) 

17.  A  devise  of  a  sum  to  be  applied  in  releasing  poor  prisoners. 

I  will  and  direct,  that  my  executors  shall,  within months 

after  my  decease^  pay  out  and  expend  the  sum  of /.  in  re- 
leasing and  discharging  such  poor  prisoners  who  shall  be  impris- 
oned at  my  decease  in prisons,  or  one  of  them,  for  debt,  as 

nay  ezecntors  shall  think  fit,  having  regard  in  the  application  of 
file  said  sum  hereinbefore  for  this  purpose  given,  to  such  poor 
prisoners  as  shcrll  be  then  in  prison,  whose  conduct  has  been  in- 
dnstrious  and  virtuous,  Whose  families  are  in  want,  and  whose 
confinement  has  been  owing  to  losses  and  noisfortanes,  and  not 
to  idleness^  drunkenness  or  debauchery. 

76 
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18.  Bequest  of  jeweh,  furniture,  4*^.  to  the  wife  of  the  iestcUar. 

I  also  give  and  bequeath  to  my  said  wife,  all  the  ornaments  of 
her  person,  and  all  my  jewels,  plate,  linen,  china,  and  all  my 
household  goods  and  furniture  whatsoever  and  wheresoever,  and 
all  my  books,  and  all  horses  and  other  cattle,  and  my  chaise,  carts, 
carriages  and  implements  of  husbandry,  and  also  all  my  slock  of 
wines  and  other  liquors  whatsoever,  to  hold  to  her  as  her  own  ab- 
solute property.  I  also  give  to  my  said  wife  the  use  and  enjoy- 
ment of  all  my  pictures,  prints  and  drawings,  during  her  life ; 
and  from  and  after  her  decease,  I  give  to  my  daughter,  E.  M.  D.  the 
picture  of  herself,  but  the  rest  of  my  pictures,  and  all  my  prints 
and  drawings,  I  give  to  my  said  son,  S.  K. 

19.  Charitable  bequests, 
I  order  and  direct  the  sum  of 1.  to  be  divided  as  my 


wife  shall  think  proper,  or,  in  case  of  her  death,  as  my  said  son 
shall  think  proper,  among  such  of  the  poor  persons  resident  in 

,  where  I  now  live,  as  shall  happen  to  be  upon  my  Chrisl- 

mas  list,  and  shall  have  received  a  small  donation  by  my  order  at 
the  Christmas  next  preceding  my  death.     I  likewise  order  and 

direct  the  sum  of /.  to  be  divided  or  given  as  my  wife  shall 

think  proper,  to  or  amongst  any  poor  family  or  families  of  the 

aforesaid  parishes  of and  of ,  which  shall  seem  to  her 

to  be  most  deserving  of  such  reward  or  assistance. 

I  give  to  the  said  J.  N.  the  sum  of 1,  upon  trust  to  place 

out  the  same  on  government  or  real  securities,  at  interest,  in  the 
name  of  such  persons  as  he,  his  executors  or  administrators,  shall 
think  proper,  with  liberty  to  the  trustees  or  trustee  thereof,  for  the 
time  being,  of  transposing  the  same,  to  the  intent  that  such  trus- 
tees or  trustee  thereof  do  apply  the  interest  or  dividends  arising 
therefrom,  for  or  towards  the  education  of  four  poor  boys,  at  or  in 
the  said  school  at  G.  aforesaid,  to  be  from  time  to  time  nominiUed 
by  such  trustees  or  trustee  for  the  time  being. 

20.  Bequest  of  an  annuity  to  a  wife  during  widowhood. 

I  give  and  bequeath  unto  my  wife  S.  T.,  over  and  above  the 
estates  which  are  already  settled  upon  her,  (situate,  ice.)  one  an* 
nuity  or  yearly  sum  of /.  for  and  during  the  term  of  bar 
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natural  life,  in  case  she  shall  so  long  continue  my  widow ;  and  I 
do  hereby  direct,  that  the  same  shall  be  charged  upon  the  interest 
to  arise,  accrue,  or  be  paid,  as  hereinafter  is  mentioned,  from  or  by 

the  capital  to  be  employed  in  my  trade  or  business  of ,  which 

is  to  be  carried  on  by  my  said  executors,  according  to  the  direction 
hereinafter  for  that  purpose  given  and  contained.     And  that  the 

said  annuity  or  yearly  sum  of "L  shall  be  paid  to  her,  my  said 

wife,  by  four  equal  quarterly  payments,  on ,  on ,  &c.  in 

every  year,  the  first  payment  to  begin  and  be  made  on  such  of  the 
said  days  as  shall  next  happen  after  my  decease.  But  in  case  my 
said  wife  shall  marry  again  at  any  time  after  my  decease,  then  and 

in  such  case  I  revoke  the  said  bequest  of  the  said  annuity  of L 

hereinbefore  given  to  her,  and  direct  that  the  same  shall  from 
thenceforth  cease  and  determine,  &.c. 

21.  A  clause  to  prevent  an  annuitant  under  a  will  from  part- 

ing with  his  annuity. 

And  my  will  further  is,  and  I  do  hereby  expressly  declare  and 
direct,  that  in  case  my  said  nephew  A.  B.  shall  alien,  sell,  assign, 
incumber,  or  transfer,  or  in  any  manner  dispose  of  or  anticipate  the 

said  annuity  or  yearly  sum  of /.  or  any  part  thereof,  then  and 

in  such  case,  and  from  and  immediately  after  such  alienation,  sale, 
assignment,  or  transfer,  the  said  bequest  so  made  thereof  as  afore- 
said, and  the  use  and  estate  so  given  to  him  therein,  shall  cease 
and  be  void,  to  all  intents  and  purposes  as  if  the  same  had  not 
been  mentioned  in  this  my  will,  or  as  if  the  said  A.  B.  were  nat- 
urally dead. 

22.  Power  to  the  wife  to  reside  in  the  dwellinghousej  Sfc.  during 

widowhood. 

And  my  will  is,  that  my  said  wife  shall  and  may  reside  in 

the  house  wherein  I  now  dwell,  situate  at aforesaid,  in  case 

she  shall  think  proper  so  to  do,  and  shall  and  may  have  and  enjoy 
the  use  of  all  my  furniture,  plate,  linen,  china  and  glass,  which 
shall  be  therein  at  my  decease,  for  and  during  her  life,  if  she  shall 
so  long  continue  my  widow  and  unmarried,  but  not  otherwise. 
And  in  case  she  shall  think  proper  to  quit  the  said  house  at  any 
time  after  my  decease,  then  I  give  and  bequeath  unto  her,  my  said 
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wife,  the  sum  of  '^-*-«*/.  in  order  to  settle  her  in^  and  fur&iflb  for 
her  any  other  habitation,  she  may  choose  to  reside  in. 

Another, 

AIs0|  1  further  give  and  devise  unto  my  said  dear  wife  the  i^se 

and  occupation  of  my  mansion  house  of ,  in  the  said  coimty 

of 9  with  the  gardens  and  offices  thereunto  belonging,  and 

also acres  of  land  adjoining  thereto,  called j  to  be  en- 
joyed by  her  so  long  as  she  shall  continue  my  widow  and  shall 
choose  to  reside  in  the  said  mansion  house ;  and  I  do  direct  my 
trustees  of  the  said  term  of  ■  years  hereinafter  limited,  to  per- 
mit her  to  reside  in,  use  and  occupy  the  same  accordingly. 

NOTE. 

Where  the  use  of  things  is  given,  which  are  necessarily  consumed 
by  the  use,  the  gifl  is  absolute,  and  any  further  limitation  over  is  void. 
See  Merrill  v.  Emery^  10  Pick,  507. 

In  Wheeler  v.  Bent^  a  testator  made  his  will  of  real  and  personal 
estate,  which  was  regularly  executed  and  attested;  two  years  after- 
wards he  interlined  another  legacy  in  the  presence  of  two  of  the  at- 
testing witnesses,  and  a  third  person,  who  did  not  attest  the  execution 
of  the  will  or  the  codicil ;  this  was  held  not  to  make  the  will  void.  7 
Pick.  62. 

23.  Beqtiesi  of  the  residue  of  the  testator^s  estate, 

And  all  the  rest,  residue   and  remainder  of  my  estate  and 

effects,  whatsoever  and  wheresoever,  and  of  what  nature  and  kind 
soever,  which  at  the  time  of  my  decease  I,  or  any  person  or  per- 
sons in  trust  for  me,  am,  or  are  possessed  of,  or  entitled  unto,  and 
not  hereinbefore  disposed  of,  I  give,  devise  and  bequeath  unto  the 
said  A.  B.  and  G.  D.,  their  heirs,  executors,  administrators  and 
assigns,  according  to  the  nature  and  quality  thereof  respectively, 
to  and  for  their  own  separate  use  and  benefit* 

24.  Appointment  of  executors  and  substitutionary  executors. 

And  I  do  hereby  nominate,  constitute,  and  appoint  my 

said  wife,  together  with  the  said  trustees,  to  be  my  executrix  and 
executors  of  this  my  will,  and  in  the  case  of  the  death  of  any  two 
or  more  of  them,  before  the  trusts  of  this  my  will  shall  be  fully 
executed  and  performed,  then  I  do  nominate,  constitute  and  ap- 
point my  two  eldest  sons,  for  the  time  being,  when  they  shall 
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respectively  have  attained  the  age  <^  eighteen  years,  to  be  execu- 
tors of  this  my  will,  in  the  place  aad  stead  of  such  two  or  more 
of  them,  my  said  wife  and  the  said  trustees,  as  shall  so  die  before 
the  trusts  of  my  said  will  shall  be  fully  executed  and  performed, 
and  with  all  the  same  power  and  powers,  authority  and  authorities, 
to  all  intents  and  purposes  whatsoever,  as  such  executrix  or  ex- 
ecutors, who  shall  so  happen  to  die,  had  or  might  have  under 
and  by  virtue  of  this  my  will,  at  the  time  of  his  or  her  death. 

25.  If  the  trustees  and  executors  differ  in  opinion  the  matter  in 

difference  to  be  decided  by  the  majority. 

And  I  do  hereby  will,  direct  and  declare,  that  in  all  cases  wher» 
my  trustees  and  executors  for  the  time  being  shall  happen  to 
differ  in  opinion,  the  matter  of  difference  shall  be  decided  by  fhe 
major  part  or  number  of  them,  my  said  trustees  and  executors, 
and  be  acted  upon  accordingly. 

26.  A  demse  to  trustees^  m  tmst  to  ielL 

— —  And  I  devise  my  said  house  in ,  and  the  furniture 

thereof,  unto  the  said  C.  D.  and  D.  E.,  their  heirs,  executors,  ad- 
ministrators and  assigns  respectively :  Upon  trust,  that  they,  my 
said  trustees  of  the  same  premises  for  the  time  being,  shall  and  do, 
from  and  immediately  after  my  decease,  sell,  dispose  of,  and  con-' 
vey  the  said  dwellinghouse,  and  the  fee  simple  thereof,  by  public 
sale  or  auction,  or  private  contract,  unto  any  person  or  persons, 
who  shall  be  willing  to  become  and  be  the  pui^haser  and  purchas<* 
ers  of  the  same,  for  the  most  money  that  can  be  reasonably  had 
for  the  same,  and  to  receive  the  nioney  for  which  the  same  idiall 
be  sold,  and  give  receipts  for  the  s&me,  ^wMch  receipts  I  do  will 
anddedarej  shall  exempt  the  purchasers  fivm  being  answerabU 
for  the  misapplication  or  non-application  of  the  purehase  inM^y, 
or  being  concerned  to  see  io  the  appKcaiion  thereof* 


■u- 


*  In  equity,  if  this  clause  is  omittod,  pimlusen  ia  many  mm»  aM  eaoMA* 
ered  as  responsible  for  the  application  qi  the  nioney  according  to  the  trusts. 
But  it  seems  ortherwise  at  law,  and  therdbre  it  may  be  safeiy  omitted  in  thitf 
State.  See  Roberts  on  Wills,  520,  in  notU.  See  the  opinion  oC  Mr.  Fearne^ 
in  6  FoweU's  Cony.  299,  m  no^.    See,  too,  PoweU  on  Mortgages,  285,  289, 
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3. GOBICILS. 

1.  A  codicil  indorsed  upon  the  bcuJc  of  a  tcilL 

I,  the  within  named  J.  H.  of ,  do  make  this  present  codicil, 

which  I  order  and  direct  shall  be  taken  as  and  for  part  of  my 
within  written  last  will  and  testament,  and  which  will  as  to  all 
and  every  the  uses,  limitations,  trusts,  gifts,  conditions,  legacies, 
bequests,  directions  and  appointments,  therein  mentioned,  devised, 
given  and  contained,  of  and  concerning  my  real  and  personal  es- 
tates therein  mentioned,  I  do,  by  this  my  codicil,  establish,  ratify 
and  confirm,  (save  and  except  such  devises,  uses,  dispositions  and 
bequests  therein  mentioned,  as  are  by  me  hereinafter  revoked  and 
made  void. )  Whereas  since  the  making  of  my  said  will,  my  eldest 
son  J.  H.  is  dead,  having  left  issue  a  third  son  named  R.  H.  now 
living,  and  the  within  named  W.  R.  is  also  dead ;  Now  I  hereby 
give  and  devise  all,  dec.  unto  my  said  grandson,  R.  H.,  &c. 

2.  A  codicil  ratifying  the  will,  with  recitctl,  tfc  ' 

Whereas,  I,  A.  6.  of ,  have  made,  published  and  declared 

my  last  will  and  testament  in  writing,  dated,  &;c.  Now  I,  the 
sdid  A.  G.  do  by  this  present  codicil  to  my  last  will  and  testa- 
ment annexed,  confirm  and  ratify  my  said  last  will  and  testament, 
and  every  clause,  bequest  and  devise  therein  contained,  &c. 

3.  A  codicil  altering  the  will,  4^c.,  with  proper  condtision  and 

attestation. 

This  is  a  codicil  to  be  added  to  the  last  will  and  testament  of 

me,  F.  G.  of ,  Esq.,  which  will  bears  tiate  on  or  about,  d&c 

First,  I  do  hereby  ratify  and  confirm  my  said  will  in  all  respects, 
save  so  far  as  any  part  thereof  shall  be  revoked  or  altered  by  this 
present  codicil,  and  in  particular,  save  so  far  as  the  same  relates 
to  the  disposition  thereby  made  of  my  residuary  personal  estate, 
in  favor  of  my  eldest  son  T.  G.,  as  to  which  particular,  I  do 
hereby  revoke  and  alter  my  said  will ;  and  all  the  rest  and  residue 
of  my  personal  estate  and  effects,  by  my  said  will  given  and  be- 
queathed unto  my  said  son  T.  G.,  I  do  hereby  give  and  be- 
queath unto,  &c.  And  I  give  and  bequeath  unto  my  brother 
J.  H.  the  sum  of,  &c.,  &c. 

And  I  do  hereby  revoke  all  former  and  other  codicils  by  me 
at  any  time  heretofore  made.    In  witness  whereof,  to  this  pres- 
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ent  writing,  which  I  hereby  declare  to  be  a  codicil  to  my  last  will 
and  testament,  and  which  I  direct  to  be  added  thereto,  and  to  be 

taken  as  part  thereof,  I  have  set  my  hand  and  seal,  this day 

of ,  in  the  year  of  onr  Lord . 

Signed,  sealed,  published  and  declared  by  the  said  T.  6.,  as 
and  for  a  codicil  to  his  last  will  and  testament,  and  to  be  taken  as 
part  thereof,  in  the  presence  of  three  several  persons  whose  names 
are  hereunder  subscribed  as  witnesses  to  the  signing,  sealing  and 
publishing  the  same,  which  said  three  persons  did  so  hereunder 
subscribe  their  names,  at  the  request  and  in  the  presence  of  th$ 
said  T.  G.,  and  in  the  presence  of  each  other. 

N.  E. 

M.E. 

4,  A  revocatiim  of  an  executWy  and  another  appointed  in  his 

steady  by  a  codidL 

Whereas  I,  M,  M.  of  -<>—-,  have  made  my  last  will  and  testa- 
ment in  writing,  bearing  date,  &c.,  and  have  thereby  made,  or- 
dained, constituted  and  appointed  my  brother-in-law,  N.  H.,  and 
my  cousin,  G.  B.,  executors  of  my  said  will :  Now  I  do,  by  this 
my  writing,  (which  I  declare  to  be  a  codicil  to  my  said  will,  and 
direct  to  be  taken  as  part  thereof,)  will  and  direct  that  my  said 
brother-in-law  N.  H.  shall  not  be  an  executor  of  my  said  will,  and 
do  hereby  revoke  my  appointment  of  him  as  such  ;  but  that  in 

his  room  and  stead,  my  cousin,  J.  B.  of ,  shall  be  one  of  the 

executors  of  my  said  will,  jointly  and  together  with  my  said  cousin 
O.  B. :  And  I  do  hereby  accordingly  make,  ordain,  constitute  and 
appoint  them,  the  said  J.  B.  and  G.  B.  joint  and  sole  executors  of 
my  said  will,  as  fully  and  effectually,  to  all  intents  and  purposes, 
and  in  all  respects  as  if  they  only  and  no  other  person  or  persons, 
had  been  by  me  originally,  in  and  by  my  said  will,  constituted 
and  appointed  executors  thereof,  &c.  In  witness,  &c.  (05  before.) 
Signed,  &c. 

6.  A  general  form  oj  a  codicil  to  a  willy  where  only  some  few 

additioncU  legacies  are  given. 

Whereas  I,  A.  B.  of  -— ^,  have  made  and  duly  executed  my 
last  will  and  testament  in  writing,  bearing  date,  &c.    Now  I  do 
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hereby  declare  this  present  writiag  to  be  a  codicil  to  my  said  will, 
and  direct  the  same  to  be  annexed  thereto  and  taken  as  pait  there- 
of;  and  I  do  hereby  giTCi  betjueath,  &c. 
In  witness,  &c. 

6«  Another  general  form  of  a  codicil  to  a  will^  where  several 

legacies  are  revoked. 

Whereas,  I,  A.  B.  of ,  have  by  my  last  will  and  testament 

in  writing,  duly  executed,  bearing  date,  &c.  given  and  bequeathed 
to,  &c. :  Now  I,  the  said  A.  B.,  being  desirous  of  altering  my 
said  will  in  respect  to  the  said  legacies,  do  therefore  make  this 
present  writing,  which  I  will  and  direct  to  be  annexed  as  a  codicil 
to  my  scud  will,  and  taken  as  part  thereof;  and  I  do  hereby  re- 
voke the  said  legacies  by  my  said  will  given  to ,  fnd  I  do 

give  to  each  of  them,  the  said and ,  the  sum  of L 

only ;  and  I  give  unto ,  &c.  &c.  And  I  do  ratify  and  con- 
firm my  said  will  in  every  thing,  except  where  the  same  is  here- 
by revoked  and  altered  as  aforesaid.    In  witness,  &c. 
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ance of  covenants,  .  .  .  184 
To  save  harmless  from  paying   rent,  when  the  title  is  in 

question,  ......  185 

Whereby  the  obligor  charges  real  estate  with  the  money  and 

interest,  dec.       ......  185 

A  bill  penal  Tor  without  penalty)  for  the  payment  of  money,  186 

A  single  bond  for  an  unlimited  sum,  •  .  .  186 

A  bill  of  credit,        ......  186 

From  two  or  more  obligors  to  two  or  more  obligees  for  pay- 
ment of  money  at  one  period,               .            .            .  187 
For  the  payment  of  money  with  interest  by  instalments,  187 
From  several  persons  severally,  for  several  sums,               .  188 
From  a  master  of  a  ship  to  pay  the  value  of  what  good/ 

shall  be  proved  to  be  embezzled  on  board  the  ship,     .  188 
Condition  to  marry  or  pay  a  sum  of  money,           .            .  189 
To  indemnify  one  that  indorsed  a  promissory  note  for  an- 
other,     .......  189 
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Ptom  a  ikther  to  indemnify  ezeonlom  on  pcying  to  bim  his 
son's  legacy,  he  being  a  minor,  and  to  proonze  the  son's 
discharge  as  soon  as  he  is  of  age,         •  .  190 

For  the  payment  of  an  annnity  during  life,  •  191 

0iven  by  one  to  apotfaer,  to  indemnify  him  for  any  dam- 
age that  may  arise  from  carrying  on  btudness  in  his 
name,      •••*••*•  191 

To  replace  stock  sold  out  and  pay  the  intennediate  divi- 
dend,     ••••••■  192 

From  a  debtor  to  pay  money  according  to  a  composilLon  idtb 

his  creditors  on  a  certam  day,  •  .  192 

Fhnn  a  surety  to  a  merchant  who  has  agreed  to  eapply  a  trades- 
man with  goods,  conditioned  to  be  void  on  payment  by  the 
tradesman,  ..••..      193 

From  one  obligor  to  one  obiKgee»  -  ^  -  194 

To  chtirehwardeiie,      -....«.      195 

From  a  company,  .....  1^5 

From  a  master  of  a  ship  to  follow  orders  and  deliTer  up  a  ship 
and  giro  an  account  of  height,  and  the  moneys  receiTed 
and  paid,  ......      195 

To  permit  a  wife  to  live  separate  firom  her  husband,  giren  to  a 

third  person  on  the  wife's  behalf^      ...  196 

Common  condition  of  arbitration  bonds,         ...      197 
Another,  ......  198 

The  condition  of  a  common  replevin  bond,  given  to  the  officer 

or  person  holding  or  taking  the  goods  replevied,  -      198 

Another,  where  the  writ  is  returnable  before  a  justice  of  the 

peace,  .--.--  198 

The  condition  of  a  bond  of  review,  .  .  •        199 

For  restitution  where  the  defendant  is  out  of  the  state,  given 
with  one  or  more  sufficient  sureties,  in  double  the  value  of 
the  estate  or  sum  recovered  by  such  judgment,        -  200 

Given  to  the  judge  of  probate  by  a  guardian  for  the  performance 
of  his  duty,  ......      200 

The  condition  of  a  bond  for  a  clerk's  fidelity,      -  -  201 

Of  indemnifying  on  paying  a  lost  bond,         ...      202 
Of  indemnifying  on  paying  a  lost  note,  -  -  202 

Condition  to  keep  a  person  during  Hie,  «  .  .      203 

Of  indemnity  given  to  one  bound  for  the  obligor  for  the  pay- 
ment of  money,         -    '        -  -  -  -  204 

To  indemnify  two  persons  who  were  sureties  for  a  coroner,  204 

Given  by  a  collector  of  taxes,  ....      205 

Of  indemnity  to  a  town,  given  by  the  putative  father  of  a  bas- 
tard child,      ......  206 

Not  to  commit  an  escape,  given  by  a  prisoner,  -  -      206 

Given  by  a  coroner  for  a  faithful  performance  of  his  duty,  &c.     206 
A  respondentia  bond,  .....      207 

To  refund  a  distributive  share  of  an  intestate's  estate,  given  to 

an  administrator,  .  .  .  «  .      207 

Given  by  two  persons  authorized  to  collect  debts,  -  208 

By  a  master  01  a  ship  to  deliver  up  the  ship  to  the  owners  on 
demand,  -  -  -  -  -  -      209 

The  condition  of  a  bond  from  an  owner  of  part  of  a  ship,  that 
an  owner  of  another  part  (being  abroad)  shall  execute  a 
Ull  of  sale  thereof^  the  other  owners  of  all  the  other  parts 
having  executed  the  same,  -  r  *  *      ^99 

Post  obit  for  securing  a  sum  to  a  purchaser,  if  the  vendor  (of 
the  expectation)  should  survive  his  father,  -  -      210 

CERTIFICATES,  of  acknowledgment  by  one  grantor,  -  -  211 

By  two  or  more,  .--..-  211 

By  husband  and  wife,       ....  -  211 

Where  a  deed  is  executed  by  an  attorney,      -  *  •  212 

Another,  ......  212 

Acknowledgment  of  a  deed  executed  by  a  corporation,         •  212 
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Entry  on  mortgaged  premiBes,       -  •  -  -  212 

Another,  -------      213 

From  the  regiater  of  deeda  that  there  are  no  incombrances  on 

record,  ------  213 

Prom  the  sheriff  of  the  county  where  the  land  lies  that  thece  ia 

no  attachment,  .  -  .  .  -      213 

COVENANTS  which  may  be  inserted  in  deeda  according  to  circumstances, 

&c.,      -------  21-4 

To  one  person,  ......  214 

A  joint  and  several  covenant,  .  .  .  .  214 

A  several  covenant,  .  .  .  .  214 

Where  each  party  confines  hia  covenant  to  his  own  portion  of 
an  estate,  ......  21S 

Where  husband  covenants  for  himself  and  wife,  .  216 

That  the  vendors 'are  severally  seized  of  their  shares  before  men- 
tioned, ......  21d 

To  stand  seized  of  premises  not  well  conveyed  to  the  uaea  in 
the  deed  mentioned,      .....  215 

By  tenant  for  life  and  tenant  in  fee  of  the  reversion,  who  join  in 
a  deed,  ......  216 

I    By  trustees  where  they  convey  or  join  in  a  convejrance,  that  they 

have  done  no  act  to  incumber,  .  .  .  216 

In  an  appointment  by  virtue  of  a  power  that  there  has  been  no 

prior  appointment,  .  .  .  216 

For  quiet  enjoyment,  .  .  •  •  .  217 

For  further  assurance,  .  .  .  .  .  217 

DEEDS,   AMD  HEREIN,   (Ist)   NATURE    OF,   &C. 

Bargain  and  sale,  .....  219 

Feoffinent,  ......  220 

Common  deed  with  warranty,  .  .  .  •  221 

Quitclaim  deeds,       «..•••  224 

Consideration^  ......  225 

Construction  of  the  deed,     .  .  •  .  •  227 

Notes  on  the  covenants,         .....  232 

Acknowledgment  and  recording,      •  .  •  •  236 

On  condition  in  deeds,  .....  240 

Miscellaneous  points,  .  .  .  •  •  242 

(2d.)  Forms  of. 

Of  warrant,  with  release  of  dower,  &c.  .  .  243 

Of  an  uudivided  part  of  real  estate,  given  to  a  corporation,  with 

special  covenants  of  warranty,  and  release  of  dower,  244 

Given  by  the  inhabitants  of  a  town,  .  .  .  245 

From  R.  S.  and  A.  his  wife,  to  P.  F.  and  B.  his  wife,  to  hold 
during  their  joint  lives  and  the  life  of  the  survivor,  and  the 
heirs  of  the  wile,  .....  245 

By  husband  and  wife  of  the  wife's  real  estate,        .  .  246 

To  two,  to  hold  as  joint  tenants  with  special  warranty,     •  247 

Given  by  a  sheriff  of  an  equity  of  redemption  sold  at  public 
auction,  ......  249 

Another,  with  adjournment  of  sale,  .  .  .  250 

By  an  administrator,  .....  252 

By  an  administrator,  with  a  recital,  .  .  .  254 

By  administrator  de  bonis  non,  with  the  will  annexed,  254 

By  an  administrator  of  land,  which  his  intestate  haa  bound  him- 
self by  deed  to  convey,  ....  255 

Given  by  executors  under  an  authority  in  a  will,  .  256 

By  guardian  of  minors,        .  .  .*  .  •  257 

In  the  nature  of  a  feoffment  to  uses,  .  •  .  258 

In  the  nature  of  a  feoffment  to  uses,  made  by  a  husband  and 
wife,  of  the  wife's  estate,  ....  259 

To  lead  the  uses  of  a  recovery,        ....  259 
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Of  a  moiety  of  a  patent  ri^t,         ....  260 

Of  an  estate  tail  in  trust  for  the  wife  and  for  Tarioiu  purposes,  261 

To  two  as  joint  tenants  in  tmst  for  a  corporation,  .  264 

To  trustees  for  the  use  of  an  unincorporated  society  to  prevent 

the  dower  of  the  wives  of  the  tarustees,  .  .  265 

A  quitclaim  deed,  .....  268 

Of  confirmation,        ......  268 

(3d.)  Formal  attestation  op,  under  various  circuhstancbs. 

Attestation  of  the  execution  of  a  deed  by  a  blind  person,  269 
Of  the  execution  by  a  person  deaf  and  dumb,  269 
Of  the  execution  by  an  illiterate  person,  .  269 
Under  a  power  of  attorney,  .  .  .  269 
By  one  of  the  paitiea  in  bis  own  right,  and  as  the  at- 
torney of  another,  ....  269 
Of  deeds  executed  by  corporations,           .            .  270 

DEEDS  OF  COVENANT  by  a  son  to  maintain  his  mother,  or  in  case  she 

shall  choose  to  live  from  him  to  pay  her  an  annuity;  in  con- 
sideration of  a  sum  in  gross  paid  to  him  by  a  third  person,    270 
To  indemnify  the  purchaser  from  dower  of  the  wife  of  a  formal 

vendor  of  the  same  land,  ....  271 

Of  covenant  to  stand  seized,  .  .  .  272 

Of  covenants  to  stand  seized  to  the  use  of  the  covenantor 
and  his  wife,  and  with  power  of  revocation  and  new  ap- 
pointment,        ......  273 

EXCHA^QES  of  land  in  fee,       .  .  .  .  .  .  276 

Proviso  for  reentay  in  case  either  party  is  evicted,  &c.        .  276 

GIFTS  of  land,  277 

GRANTS  of  a  reversion  after  an  estate  of  freehold,        .  .  278 

Of  a  reversion  after  a  lease  for  years,  .  .  .  279 

By  tenant  for  life,      .  .  .  .  .  .  279 

Of  a  pew,  ......  280 

Of  a  pew  given  by  proprietors,        ....  282 

Of  a  right  of  way,  .....  282 

To  keep  the  way  in  repair,  ....  283 

JOINTURES,  settled  on  an  intended  wife,  ....  283 

For  making  a  jointure  after  a  marriage  had,  .  286 

A  covenant  to  stand  seized  of  premises  not  conveyed  within  one 
year,       .  .  .  .  .  .  287 

LEASES,   AND  HBRBIN   (Ist.)   TOR  LIFE. 

By  tenant  in  dower  with  usual  covenants,  .  .  290 

Of  a  demise  for  three  lives,  .  ,  .  ,  292 

Another,        .......  292 

Reddendum  to  person  for  life  and  after  to  those  in  remainder,  292 

Habendum  and  tenendum  of  a  lease  for  lives  and  years,  293 


(2d)  For  years,  usual  form  abridged. 

Of  a  house,  ..... 

Proviso  giving  the  lessor  power  to  enter  on  non-payment 

aignment  without  license, 
Covenant  to  pay  rent,  .... 

to  repair,  ..... 

to  deliver  possession  after  the  term  has  expired, 
An  agreement  that  the  lessor  may  enter  to  view, 
A  covenant  to  pay  taxes, 

By  lessor  for  quiet  enjoyment. 
An  agreement  that  the  lessee  may  quit,  giving  notice,. 
Of  a  house  and  lands  in  the  country,  with  exceptions  and 

ial  covenants,  .... 

Exceptions  of  timber,  .... 

Habendum  and  reddendum,  .  .  . 


or  as- 


spec- 
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To  repair,  the  lenor  findiiig  inatotiids,       « 
To  quii  poieoaaion  at  the  end  of  the  tern, 
Covexunt  to  let  the  land  lie  fedlow  erery  thizd  jt 

Not  to  bum  the  straw,  &c. 

To  pay  taxes,  • 

Not  to  lop  the  trees,  &o. 

To  find  materials  for  repairs,  Ac. 

To  allow  ploaghbote,  &c. 

For  quiet  enjoyment, 
Of  a  Harm  from  year  to  year  with  directions  as  to 

husbandry,        .... 
For  letting  a  house  for  one  year  certain,  and  for 

time  as  both  parties  shall  agree, 
A  short  lease  by  way  ^  memorandum,      • 
Made  by  tenants  in^mmon. 

By  one  of  the  lessors  for  quiet  ei^oyment  of  one  undivided 
moiety,  •  ,  .  • 

(Sd.)  MiscBLLANBoiTs  LIASES,  msdc  by  s(ttomey,          .           •  305 

Building  lease  with  various  speeiid  clauses,                        •  806 

To  pay  the  rent  without  any  abatement  for  taxes,             .  307 

Covenants  to  build  one  or  more  brick  buildings,  Ac*         •  807 

To  yield  up  quietly  at  the  end  of  the  term,          .  808 

To  insure  at  ms  own  expense,                  .            .  308 

That  lessor  may  enter  to  make  an  inventory,  fte.  808 

To  repair,                .....  809 

Proviso  empowering  the  lessor  to  reenter  on  non-payment  of 

the  reet  or  non-performance  of  the  covenants,            .  809 

Of  an  unfinished  house,                   ....  810 

Covenants  to  finish  the  house,          ....  311 

To  contribute  to  party  walls  and  to  repairs,  fte.  •  311 

That  lessor  may  enter  to  inspect  repairs,  &c.        •  311 

To  insure  the  premises,  ftc.            .            .            •  311 

To  build  in  case  of  fire,     .            •            .            •  812 

Not  to  assign  without  giving  notice,  ftc.               .  812 

Of  an  inn  by  a  turnpike  corporation,           .            •  818 

An  underlease,          ......  814 

Covenant  by  the  lessor  to  pay  the  rent  reserved  by  the  original 

lease,               .            •            *            .            •  3ix 
To  produce  the  original  lease  from  time  to  time  on 

reasonable  notice,                   .            .           .  315 

Of  a  pew,                 ......  315 

Covenants  to  pay  taxes,  ftc.             ....  316 

To  enable  one  to  bring  an  ejectment,        .            •  816 

A  reversionary  lease,            .           •            .            .           .  817 
An  indenture  for  continuing  a  lease  for  a  longer  term  after  the 

expiration  of  the  present,         .            .            .            .  317 

Of  goods  and  household  furniture,             .           .            .  318 
Proviso  for  determining  a  lease  of  goods  at  the  option  of  the 

lessor,                 ......  819 

Clause  for  the  purchase  of  goods,  &c.  by  the  leasee,  819 

(4th)  Spbcial  oovenawtb. 

By  the  lessor  to  pay  taxes,  to  be  inserted  before  tiliat  for  peacea- 
ble enjoyment,  .....  320 
Not  to  permit  noxious  trades  to  be  carried  on,  •  •  820 
To  inhabit  part  of  the  premises,  .  •  .  •  321 
Not  to  assign  or  underlease  without  license^  •  .  321 
That  any  of  the  parties  may  set  up  boardi  to  hinder  looking  out 

of  the  window,  .....  821 

That  the  demised  premises  shall  not  be  used  as  a  workhouse  or 

schoolhouse,  .....  822 

That  the  tenant  shall  lay  out,  fto.  in  repairs,  .  .  322 

That  lessee  may  deduct  taxes  and  the  charges  of  repairs  out  of 

the  rent,  ••..••  822 

To  renew  a  leasee  ...  822 
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A  Haeoie  to  a  iMMe  to  tdsApi  or  imtelttW  323 

Corenaato  to  mU  the  inhAntaace  to  the  lenea  on  request,  824 

(5th)  Fbotxbos. 

Empowering  leeaor  to  enter  for  non-payznent  of  rent  or  commiB- 

■ion  of  waste,  .  .  .  «  .  824 

Por  either  the  lessee  or  lessor,  to  detennixie  a  lease  on  giving 

notice  six  months  before,  •  .  .  .  326 

(Hving  power  to  the  lessee  to  detormine  the  lease  on  siTing 

notice  in  writing,  &c.  in  a  lease  made  bj  tenant  for  lin,  &e.  825 
Making.  Toid  a  lease  in  case  of  the  death  of  the  lessee,  826 

Por  a  iieentry  in  case  particular  trades  should  be  used,      .  826 

(6th)  ExcBpnoHB  and  Besxbtatioks. 

Of  a  watercoiurse,                 .           •           •            .           •  827 

Of  a  way,                 .           .            .                       .            .  827 

To  see  the  lord  mayor's  show,         .            .           .  827 

Of  a  carriage  way,               .....  828 

Of  a  way leet  wide,             ....  828 

LBA9E  AMD  RELEASE. 

A  bargain  and  sale  for  a  year  to  precede  a  release,  328 

The  release,  ......  329^ 

Habendum  et  tenendum  of  a  release  (after  a  lease  for  a  year) 
with  limitations  to  preyent  dower  so  framed  as  to  enable 
the  purchaser  to  make  a  yalid  conveyance  without  the  in- 
terposition of  his  trustee,  ....  380 

to  sell  lands,      ••....  386 

LKTTEBS  OP  ATTORNEY.  • 

To  sell  lands  for  a  parttcnlar  consideration,  336 

To  sell  an  estate,       ......  387 

To  enable  a  person  to  lease  or  sell  an  estate  and  upon  such  sale 

to  seal  and  deliver  a  conveyance,  .  .  .  838 

Conclusion  of  a  purchase  deed  made  pursuant  to  the  above  pow- 
er as  practised  in  England,        ....  888 

To  make  entry  into  lands,  «...  888 

To  make  entry  and  commence  suits,  .  .  840 

To  enter  on  lands  newly  purchased,  .  «  340 

To  enter  on  land  and  sue  for  it,  or  comx>oond,        .  .  341 

To  enter  into,  survey  and  make  a  lease  of  a  farm,  .  841 

To  demand  rent,  and  on  default  of  payment  to  reenter,  accord- 
ing to  a  proviso  for  such  reentry 'in  a  lease,  .  842 
Another,        .......            842 

To  receive  possession  under  an  indenture,  .  842 

To  fill  up  blanks  left  in  deed,  and  aigsu  seal,  deliver  and  ac- 
knowledge it,  in  the  name  of  the  constituent,  &c.  by  an  in- 
dorsement on  the  deed,  ....  843 

To  acknowledge  a  deed,        .....  844 

To  deliver  possession  of  lands,        ....  844 

To  appoint  an  appraiser,  and  to  receive  possession  of  real  estate 
taken  on  execution,       .....  844 

To  take  possession  of  a  messuage  set  off  on  execution,      .  845 

To  lease  lands  not  exceeding  twenty  years,  .  845 

To  make  partition,  «  .    *       .  .  846- 

To  receive  debts,  .....  847 

To  collect  debts/ &c.  given  to  two,  .  .  84r 

By  an  administrator  to  collect  the  debta  due  to  the  estate  of  the 

deceased,  ......  348' 

Prom  the  directors,  president  and  oo.  of bank  to  A.  B., 

G.  D.  and  E.  P.  to  collect  debta,  .  840 

To  receive  money  which  is  not  become  due  on  a  bond^     .  850- 

Prom  a  sailor  to  receive  wages,  &c.  •  .  .  850* 

To  receive  a  legacy,  .  .  .  •  •  850* 

To  acc^t,  pay  for  and  sell  bank  stock,  •  •  851 

78 
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From  a  creditor  of  a  bankrupt  to  reoeiTe  hia  dividend,  &c.  3^1 

To  sell  atock,  and  reoeiTe  the  intermediate  dividmda,        .  362 

To  receive  money  from  underwriters,  &c.  with  a  recital^    .  362 

To  receive  the  freight  of  a  ship,  .  .  363 

From  assignees  to  the  insolvent  to  collect  debts  assigned,  854 

To*  transact  all  mercantile  concerns,  .  .  .  354 

Another,  given  bj  a  merchant  to  his  two  clerks,    .  .  367 

To  draw,  negotiate  and  indorse  bills  of  exchange,  &c.        .  357 

To  prosecute  and  defend  (to  be  given  to  a  regular  attorney 

only,)  .  .  .  353 

To  prosecute  for  ship  captured,        ....  358 

To  sell  the  materials  and  cargo  of  a  ship  that  was  stranded,  359 
From  part  owners  to  a  master  of  a  ship,  to  fit  her  out  and  let 

her  to  freight;   they  covenant  to  indenmify  the  master 

against  seamen's  wages,  ....  360 

From  the  directors  of  an  insurance  company  to  sign  policies  of 

insurance,  &c.  .....  360 

From  a  creditor,  to  execute  a  deed  of  composition  and  receive 

a  dividend,         .  .         '   .  .  .  361 

To  two  persons,  but  in  case  of  the  death,  absence  or  refusal  of 

both  or  either  of  them,  then  to  another  alone,  or  with  either 

of  them  that  will  act,  ....  362 

To  three  persons,  but  in  case  of  the  death,  &c.  of  two  of  tliem, 

then  to  another  to  join  him  that  does  act,       .  362 

A  letter  of  substitution,  ....  362 

A  short  revocation  of  a  power  of  attorney,  .  .  363 

LETTERS  OF  CREDIT. 

For  payment  for  goods  to  be  sold  to  a  third  person,  .  364 

For  a  limited  sum  of  money,  ....  366 

LETTERS  OF  LICENSE. 

Of  license,  ......  365 

Of  license  and  composition  with  creditors,  .  .  366 

Of  license  upon  condition,  ....  368 

Of  a  meeting  of  creditors,  and  of  a  composition  with  the 
debtor,  ......  368 

A  deed  of  composition,  between  a  debtor  and  his  creditors,  where 
the  debtor  is  allowed  to  carry  on  business  under  inspectors,  369 

MORTGAGES,  and  hekzin,  nature  of,  &c. 

What  shall  constitute  a  mortgage,  .  .  373 

Of  redemption,  .....  377 

On  the  effect  of  foreclosure,  ....  378 

MOKTOAOZS   OP  REAL   ESTATE,   FORMS  OF,   AND    HBILBIK,  (Ist.) 

A  common  mortgage  deed,  ....  378 

Provisos  that  may  be  inserted  as  useful,  .  .  379 

A  further  charge  on  mortgaged  premises  by  indorsement,  379 

Of  lands  for  a  term  of  years,  ....  380 

A  covenant  in  a  mortgage  for  a  long  term  of  years  that  in  case 
the  money  be  not  paid,  the  mortgager  will  convey  the  fee 
simple,  .  •  .  .  381 

In  fee  by  indenture,  .  •  381 

Covenant  for  payment  of  the  mortgage  money,  382 

That  mortgager  is  seized  in,fee,  .  .  382 

That  mortgager  hath  right  to  convey,  .  383 

That  in  default  of  payment,  mortgagee  shall  enter  and 
enjoy,  .....  383 

For  further  assurance,        ....  384 

That  until  default  of  payment,  the  mortgager  shall 
enjoy,  .....  384 

Another,         ......  385 

Power  of  sale  in  a  common  mortgage  deeil,  •  .  385 
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Power  of  a  sale  in  a  mortgage  by  indenture,         ,           .  386 
Mortgagee's  receipt  to  be  a  good  discharge,  &c.      .            .  387 
Produce, of  sale  to  be  applied  to  satisfy  mortgage,  &c  387 
Proviso  that  sale  is  not  to  be  made  till  after  notice  to  the  mort- 
gager,    •                                    •            •            •  •         •  388 

Another  power  of  sale  in  a  mortgage  by  indenture,  888 

An  assignment  by  way  of  mortgage  of  an  indenture  of  lease,  389 

A  coyenant  to  pay  the  mortgage  money,                 .           .  390 

To  pay  taxes,          .....  390 

That  the  said  indenture  is  a  ^ood  lease,  390 
That  he  hath  power  to  assign,                           .  390 
That  in  default  of  payment  assignee  may  enter,  &c.  891 
That  the  recited  indenture,  &c.  is  free  from  in- 
cumbrances,            ....  891 

To  make  further  assurance,                    .            .  392 

That  assignors  shall  enjoy  until  default,            •  392 

That  upon  payment  assignee  shall  reassign*      .  892 
A  mortgage  of  a  mortgage  in  the  nature  of  an  assignment  to 

be  indorsed  on  the  back  of  the  mortgage  deed,            .  393 

For  years  of  a  reversion,      .....  898 

A  corenant  that  mortgager  is  seized  in  fee,  &c.       .            .  394 
An  agreem:>nt  by  indorsement  that  neither  of  the  proviflos 
sha]l  extend  to  a  covenant  to  charge  the  person  of  the 

mortgager  nor  any  other  of  his  estates,            •            •  396 

A  deed  for  maic^ng  interest  money  principal  by  indorsement,  396 
A  covenant  to  assign  the  benefit  of  a  policy  of  insurance  for 

securing  money  on  mortgage,               .            .            .  396 

A  clause  for  abatement  of  interest  on  regular  payment,     .  396 

Another,        .......  396 

Given  to  a  bank  for  the  purpose  of  taking  out  money,      .  397 

Conditioned  to  indemnify  mortgagee,           .            .            .  398 

By  indenture  to  secure  a  support  to  the  mortgagee  during  life,  399 

(2d)  MonTQAOBS  OF  Chattbu. 

A  short  mortgage  of  goods,             •            .            .            •  401 

Of  goods  by  indenture,        .....  402 

Covenant  to  warrant  the  goods,    •  .            «            .            .  402 
.    Covenant  to  redeliver  the  goods  upon  receipt  of  the  mortgage 

money,               ......  402 

By  way  of  a  bill  of  sale,  of  goods  and  ohatteLi  in  and  abofat 

the  mortgager's  dwellinghouse,            .            •            •  408 
Declaration  that  after  default  of  payment,  the  mortgagee  may 

take  possession  of  the  goods  and  make  sale,               .  404 

Mortgager  to  retain  possession  until  default,  &o.  400 

A  covenant  by  mortgage  not  to  sue  until  defauliy  406 

Of  stock,       .......  406 

Covenant  by  the  mortgagee  not  to  sell  until  default,  ftc.    •  408 

Of  a  patent  by  indenture,     .....  408 

NOTICES,   from  landlord  to  tenant,  to  quit  on  a  particular  day,          •  409 

From  tenant  to  landlord,  of  an  intention  to  quit,               «  409 

From  landlord  to  tenant,  to  quit,  &c.           .            •            •  409 

From  lessee  to  lessor  of  intention  to  determine  the  lease,  410 

From  lessor  to  lessee  to  repair,  ....  410 
From  landlord  to  sheriff,  of  rent  being  due  from  tenant  whose 

goods  he  has  taken  in  execution,          .  410 

From  mortgagee  to  tenant  to  pay  rent  to  lujn,  410 

From  receiver  in  mortgage  deed,  to  tenant  to  pay  rent  to  him,  410 
From  mortgagee  to  mortgager,  of  his  intention  to  sell,  unless 

principal  and  interest  be  paid  at  a  certain  time,  411 

From  the  assignee  of  a  bond,  to  the  obligor,  to  pay  to  him,  411 
From  surety  to  stop  advances  to  a  debtor  £»  whom  he  has  given 

security  by  mortgage,              ....  411 
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From  obligee  of  a  bond  to  aMlgnee,  reqtdiing  liimtosnethe 

obligor,  •.,.••  412 

From  one  partner  to  another,  <tf  an  intention  to  diMtdve  part- 

neiabip,  ......  412 

Similar  notice  in  conBcquence  of  breach  of  articlee,  •  412 

From  partners  alter  diaaolution,  to  a  debtor,  to  pay  a  joint  agent 

of  the  paitnertt,  .  .  •  •  •  412 

By  a  cestui  qtte  trust  to  iruatees,  calling  upon  theift  taaell  etock 

and  inyest  on  mortgage,  ....  413 

PARTITIONS,  indenture  of  partition  when  two  haye  taken  a  Joint  leaae,  413 

That  the  rent  shall  be  equally  paid  between  them,  414 

Penalty  for  breach  of  coyenants,                 .            .            ,  415 

Coyenant  that  each  wUl  pay  one  moiety  of  the  rent,        .  416 

That  each  will  pay  the  taxes  assessed  on  iiis  moiety,  415 

That  repairs  shall  be  borne  equally,         .           .  415 

For  preemption,                 ....  415 

Indenture  of  partition  between  thjree  joint  tenants,           •  416 

Coyenant  by  two  of  them  to  the  third  for  quiet  enjoyment,  ftc  417 

An  indentiire  quadripartite  for  a  partition  by  lot,               .  418 

Coyenant  for  fiirther  assurance,        .           .            .            .  419 

That  if  either  is  eyicted  the  others  will  make  campen- 

sation,         ......  420 

An  agreement  respecting  deeds  and  to  pay  an  annuity,  420 

Between  tenants  in  c<Hnmon  in  fee,          .           •  421 

PETITIONS,  of  feme  coVert  to  sell  real  estate,  to  which  she  is  entitled  in  her 

own  right,  in  her  husband's  absence,  .  •  422 

"Aj  an  admmistrati^r  for  the  sale  of  real  estate,        •  .  423 

By  administrator  ton  the  sale  of  the  whole  of  real  estate,  where 

a  partial  sale  cannot  be  made  without  injury,  .  423 

By  guardian  for  the  sale  of  real  estate,       .  .  .  424 

By  guaiidian  of  a  spendthrift  for  license  to  sell  real  eetate,  pur- 
suant to  statutes  1783,  c.  38,  and  1806,  c.  102,  .  424 
Certificate  of  the  oyerseeiB  of  the  poor  accompanying  the  peti- 
tion,      .......  425 

For  partition,  .'  .  .  «  ,  425 

(Where  it  is  held  in  common  witli  minors,)  •  425 

KECEIPT,   oii  the  deUyery  of  dfleds,  ....  426 

B£D£BQBB  after  a  demise  ht  tiie  securing  an  annuity  out  of  real  eitate,        427 
The  redemise,  ......  427 

(The  grantee  of  the  annuity  agrees  to  snxrender  after  pay- 
ment,) ..••..  428 

ICE3LBASES,  a  general  release  litom  one  to  one,.                         •           .  429 

Another  by  indenture,          .            •            •            .            •  429 

To  a  guarman,           ......  481 

From  creditors  to  a  debtor  under  a  oomposition,                .  432 

A  release  of  Ml  legadea,                  ....  432 

Of  a  bond,  it  being  lost,                  .            .            .           .  433 

From  one  that  hath  lost  his  articles  of  agreemeni,            •  434 

Of  errors  concerning  judgment,      ....  434 

Of  a  pKoyiso  ot  conmnon,                .            .           •           •  435 

Of  a  coyenant  mentioned  in  an  indentore  of  lease,           .  435 

A  general  release  of  errors,             ....  435 

An  eztLnguishment  of  a  power,        .            .            •           ,  436 
By  indorsement  of  a  deed  by  an  infknt  who  had  been  made  a 

party  to  it  during  his  minority,  made  on  his  coming  of 

age,        .......  486 

From  a  lessor  to  a  lessee  (upon  his  surrenderaig  hia  kase)  from 

the  coyenants  therein,               .            .           •           •  437 

Of  dower  to  the  heir,           .....  438 

Of  dower  in  conaidcaration  of  an  annuity  giyen  by  will,    •  438 


INDBX.  617 

Of  ft  tnurty  439 

A  discharge  from  an  apprentiee  and  hifl  £Rth«r>  givoi  to  the  maa- 

tor*  •  «         '  •  •  440 

Of  rights  to  lands,  .  .  .  •  .  440 

Of  dower  where  the  husband  of  the  widow  joina  in  the  deed,      441 
Of  an  equity  of  redemption,  •      *     •  «  .  442 

Of  mortgaged  premises  to  mortgagee-,         •  442 

A  release  or  discharge  of  a  mortgage  to  be  entered  in  the  mar- 
gin of  the  reooid  of  sooh  mortgage,  •  442 
A  discharge  of  a  mortgage  and  a  qniloliaim  of  tke  estate  mort- 
gaged,               ......           448 

Of  a  mortgage  hj  an  indoKsement^  444 

Between  two  traders  on  aettUiif  acoonatai  444 

BETXJBNS,  AHD  HnuDx  rist)  the  watv&»  op» 

The  right  of  the  judgment  creditor,           .            .            •  446 

The  time  when  an  execution  may  be  served  and  retozned,  447 
Of  the  appraisers,  the  manner  of  seryice,  iic  in  a  levy  upon 

realestatoi         ......  448 

Of  the  return,           ......  449 

The  effect  of  an  extent  of  an  exeeudon  on  real  eetat^      .  460 

Of  the  redemption  of  real  estate  extended  upon,               .  461 

Other  matters  relating  to  executions^                                  .  461 

(2d)  FoBiAi  OP. 

A  levy  on  real  estate  in  satiaftbction  of  an  execution,       t.  463 

The  certificate  of  the  oath  administered  to  the  appraisers,  463 

The  certificate  of  the  appraisers,     ....  463 

The  creditor's  acknowledgment  of  receipt  of  seizin,  .  468 

The  officer's  return,  .....  468 

A  levy  on  rents  under  tiie  statute  1783,  c.  67,  certifleate  of  the 

appraisers,  .••...  464 

The  creditor's  aelcnowledgment  of  receipt  of  setaix^  •  464 

The  attornment  of  the  tenant,         ....  466 

The  officer's  return,  .....  466 

A  levy  on  incorporated  stock  undisr  the  statute  1804,  c.  83,  466 

A  return  on  an  execution  levied  upon  an  equity  of  redemption, 
attached  to  satisfy  and  respond  several  executions  and  judg- 
ments, with  a^oumments  of  the  sale,  advertisement,  &c., 
Under  the  statute  1798,  c  77,  §  8  and  4,         .  .  467 

The  advertisement,  •  .  .  .  •  467 

The  officer's  return,  .....  467 

On  execotioii  where  chattels  were  sold  under  the  statute  1788,  c 
67,  §  6,  •  .  •  469 

£(B^AIlATIONS,  a  deed'  of  sepatpdon  where  the  husband'  oivea  to  the 

wifb  all  the  estate  which  he  was  entitled  to  oy  the  mar- 
riage, ......  462 

The  husband  covenants  to  grant  rentr  of  lands,  ftcr.,  jewels,  ftir- 
niture  &c.  to  trustees,  to  the  Wife's  use  in  ftUfllment  of  the 
agreement,         .  ,  .  .  468 

The  iHfe  empowered  to  diq)ose  of  her  separate  estate^      .  464 

The  trustee  covenants  that  the  wife  shall  release  her  dbwer,  ftc 
and  will  indemnify  him  against  her  debts  ftc.  464 

A  deed  of  separation  between  husband  and  wife,  whereby  the 
wife  hath  an  allowance  from  her  husband,  and  ii  to  eigoy  all 
her  future  acquisitions,  ....  466 

Kedtal  of  agreement  to  live  separate,         .  .  .  466 

The  husband  and  wifb  convey  the  wife'ir  estate  to  trustees,  in 
trust  for  the  wife»         .         '  .  .  .  •  466 

The  husband  covenants' that  the  truBtees  may  pay  over  to  the 
wife,  for  her  separate  use,  &c.  .  .  .  466 

The  husband  coyenants  that  the  wifeli  eatate  diafi  be  aaved 
harmlesi  from  his  debti,  466 
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The  husband  ooTeiuints  thai  the  ivife  may  di^poie  of  her  estate 

by  deed  or  will,  .....  467 

The  trustees  authorized  to  sue,  &c.  in  trust  for  the  wife,  in  the 

name  of  the  husband,  ftc         ....  467 

Agreement  that  trustees  may  reimburse  themselves,  .  467 

A  covenant  by  trustees  to  indemnify  the  husband  against  the 

wife's  future  debts  which  may  be  introduced  in  a  deed  of 

separation,  ......  468 

A  deed  of  separation  between  a  man  and  his  wife  where  the 

husband  allows  the  wife  an  annuity,    .  .  .  469 

Recital  of  differences,  and  agreement  to  separate,  .  469 

The  husband  covenants  that  the  wife  may  live  separate^  ftc.  469 

The  husband  covenants  not  to  visit  the  wife,  &c.  nor  demand 

any  of  her  goods,  .....  470 

The  husband  covenants  to  pay  an  annuity  to  the  wife  during  her 

life,  &c.  ......  470 

The  wife  agrees  to  accept  the  annuity  in  full  satisfaction  for  sup- 
port, &c.  ......  470 

A  proviso  that  the  husband  mav  deduct  all  sums  which  he  shall 

be  obliged  to  pay  for  the  wife's  debts,  .  .  471 

A  lease  given  to  a  trustee,  in  trust  for  wife  on  separation,  with 

covenants  by  the  trustee  to  perform  the  trusts,  &c.     •  471 

Bedtal  of  separation,  .  .  .  .  .  471 

Lease  to  trustee  on  condition,  ....  472 

^The  husband  covenants  that  the  trustee  may  receive  rents  in 

trust  for  the  wife,  &c.  ....  472 

The  husband  covenants  to  join  the  wife  in  any  deed  which  she 

may  make  to  convey  her  estate,  &c.  .  476 

Proviso  in  case  the  wife  should  refuise  to  release  her  dower,  478 

Agreement  that  husband  and  wife  shall  pay  their  ownrespeotive 

debts,  &c.  ......  474 

The  covenant  of  the  trustees  to  perform,  &c.  .  .  474 

SETTLEMENTS,  an  indenture  of  covenants  to  stand  seised  to  uses,    .  476 

A  covenant  that  idl  recoveries  and  conveyances  shall  be  to  the 

uses  before  limited,        ....  -  476 

A  conveyance  or  settlement,  whereby  a  man  settles  an  estate  on 

himself  and  divers  estates  for  life  and  in  tail 

to  stand  seized. 
Limitation  of  the  uses. 


A  conveyance  of  land  to  the  use  of  a  man's  heirs,  the  profits 


by  covenant 

477 
476 


476 
479 
460 
480 


during  his  minority  to  pay  debts. 

Declaration  of  the  trusts,  &c.  . 

Power  for  feoffor  to  make  leases. 

Power  to  revoke  uses, 

A  marriage  settlement  of  a  wift's  fortune,  consisting  of  lands, 
goods,  &c.  to  her  use  as  a  separate  and  distinct  estate,  461 

The  husband  covenants  that  the  wife  shall  dispose  of  her  es- 
tate, &c.  .»...•  462 

The  husband  covenants  that  the  trustees  may  commence  mo- 
tions, &c.  ......  466 

The  husband  covenants  to  do  further  acts,  .  .  .  463 

Proviso  for  trustees  to  reimburse  themselves,  and  for  their  in- 
demnity, ......  464 

Proviso  for  the  husband  to  be  indemnified  out  of  the  wife's  estate 
firom  all  costs  sustidned  by  joining  in  any  action,  ftc  464 

A  settlement  in  contemplation  of  marriage,  whereby  a  sum  of 
money  is  conveyed  to  trustees  to  be  invested  in  stock  for 
the  Tme*s  separate  use,  ....  464 


Recital  of  an  intended  marriaee,  &c. 

The  wife  conveys  to  trustees,  m  trust  for  herself  &e. 

The  trustees  empowered  to  sell,  &o.  • 

The  covenant  of  the  trustees, 

Allowance  made  to  the  trustees, 
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The  husband  corenaats  to  justify  actions,  &c.         .  487 

A  settlement  in  consideration  of  a  mamage  to  be  had.    Pro- 
perty conveyed  to  trustees  in  trust  for  wife,  the  husband 
being  an  alien.     The  trustees  covenant  to  peiform  the 
trusts,  ....«•  487 

Kecital  of  an  intended  marriage,  &c.  .  •  •        487 

The  husband  covenants  that  the  trust  property  shall  be  at  the 
wife's  disposal,  &o.        .  .  .  .  •  489 

The  husband  covenants  that  in  case  of  divorce  trustees  may  re- 
assign, .....  •^  490 

The  husband  covenants  that  the  wife  may  make  disposition  by 
will,  ......  490 

The  husband  covenants  that  in  case  the  wife  makes  no  will 

the  property  shall  go  to  her  representatives,  &c.         .  490 

Agreement  that  major  part  of  trustees  may  act,    .  .  490 

Provision  in  case  trustees  refuse  to  perform,  &c.    .  .  491 

Administrator  covenants  to  assign  to  trustees  the  wife's  share 

of  intestate's  estate,      .  .  .  *  •  492 

The  trustees  covenant  to  perform  the  trusts,  &c.     .  .  492 

A  marriage  settlement  in  consideration  of  a  marriage  to  be 

had^        ,,,,...  494 

PowBBS  AND  Provisos  that  mat  bb  inserted. 

That  the  person  in  possession  may  make  leases  for  years,  495 

A  clause  for  the  revocation  of  uses,  .  ,*  •  496 

A  power  to  revoke  uses  and  appoint  new  ones,      .  497 

A  proviso  in  a  settlement,  enabling  tenants  for  life  to  make 

jointures,  ......  497 

Power  in  a  marriage  settlement  for  trustees  to  change  the 

securities  in  which  the  wife's  fortune  is  to  be  invested,  498 

Power  for  trustees  with  the  consent  of  one  of  the  parties 
to  the  settlement  containing  the  power,  &c.  to  advance 
any  part  of  the  expectant  portion  or  portions  of  children 
before  the  same  are  payable,    ....  498 

Power  enabling  trustees  to  sell  or  exchange,  &c.  .  499 

Purchaser  not  to  see  to  the  application  of  the  purchase 

money,  ....••  499 

Purchase  money  of  premises  sold  to  be  invested  in  the  pur- 
chase of  other  lands,    .  .  .  .  •    ^       ^00 

Till  new  purchase  made,  money  to  be  placed  out  on  securi- 
ties  ^00 

A  clause  for  the  appointment  of  new  trustees'in  case  of  the 

death  of  the  former  trustees,  or  refusal  to  act,  9tc.      .  601 

Such  new  trustees  to  execute  declaration  of  trusts,  .  602 

Another  provision  in  a  declaration  of  trusts  in  a  settlement, 
&c.  for  filling  up  the  number  of  trustees  in  case  of  death, 
&c.  so  as  to  prevent  the  trust  estate  from  vesting  in  the 
heirs,  &c.  of  the  trustees,  ....  603 

SUKRENDERS,  a  short  form  of,                         .            •            '      , ,  \v        ^^^ 
From  father  to  son  of  the  father's  life  estate,  to  enable  the 
son  to  make  a  jointure  pursuant  to  a  power  in  a  settle- 
ment,      «o« 

Of  dower,     •••••'  «"« 

Of  a  lease,    .  ;     .      '.     ,     1  .v      '        •    '  • 

By  a  jointress  to  her  son  who  is  seized  of  the  reversion  in 

fee,  ..••••• 
By  way  of  merger,  of  a  term  of  years  by  indorsement,  . 
Becital  of  agreement  to  burrcnder,  '  '  '  rm 

The  surrender,  .  .  •  •  '    ,    *_'    j 

Of  a  term,  part  of  the  leased  premises  having  been  destroyed 
by  fire :  by  indorsement  on  the  lease,  the  lessor  having  a 
chattel  interest,  .  .  .  •  •  ^^^ 
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XFSES  AND  TRUSTS,  (1ft)  DBoi.ULimoift  of. 

A  deolaratton  of  trusts  of  purchase  money,  made  by  trustee,       513 

Of  a  bond  and  indenture  of  mortgage  made  by  the  trustee,  614 

That  a  man's  name  is  used  in  trust  in  a  bond  made  by  a 

trustee,  ......  615 

A  deed  to  declare  articlea  to  be  an  escrow;  made  by  the  * 

parties,  ......  615 

A  deed  to  declare  that  seyeral  securities  were  for  the  same 

debt,  made  by  the  creditor,      .  .  .  .  616 

That  a  man's  name  in  a  conveyance  of  land  was  only  in 
trust,  and  a  core&ant  to  cout^  as  cestui  que  trust  shall 
appoint,  made  by  the  trustee,  .  616 

Acknowledgment  of  a  trust  of  a  lease,  and  a  coyenant  to 

assign  tiie  lease  as  the  cestui  que  trust  shall  direct,  617 

Bya  wife, 'Concerning  the  disposition  of  a.  sum  of  money 
according  to  a  power  resenred  to  her  by  her  husband 
before  marriage,  .....  617 

A  deed  of  covenants  to  declare  the  trust  in  a  former  deed; 
the  lands  being  to  be  sold  for  the  payment  of  certain 
debts,  and  the  overplus  (if  any)  to  be  employed  in  the 
satis&ction  of  each  other's  jdebts,  as  the  grantor  in  the 
former  deed  should  appoint,    ....  620 

Declaration  of  trust  of  stock,  ....  621 

Of  the  trust  of  a  Isase  of  a  meetinghouse,  by  the  pastor  who 

is  the  lessee,      ......  521 

Covenant  that  the  premises  shall  be  used  as  a  meetinghouse, 

and  to  assign,  &c.  .  . '  622 

(2d)  Ldcitatzoms  of. 

Limitation  to  several  sons  for  their  lives,    .  .  522 

To  the  use  of  a  husband  for  life,  and  after  to  the  wife  for  a 

jointure,  ......  523 

Limitations  in  tail  to  the  brothers  of  the  fdoffor,  &c.  528 

Of  an  use  to  the  first  son  of  a  husband  and  wife  in  strict 

settlement,         ......  524 

Of  an  use  to  daughters  as  tenants  in  common,       .  .  525 

A  limitation  to  the  use  of  the  wife's  last  will  or  ^appoint- 
ment,    ■••....  525 

Of  an  use  to  right  heirs  forever,      ....  626 

A  limitation  to  trustees  for  — —  years  upon  several  trusts,  626 

Of  an  use  to  the  wife's  brother  after  the  determination  of 

—  years,  and  his  heirs  forever,  &c.  .  .  526 

A  limitation  in  trust,  trustees  to  raise  money,  &c.  .  527 

«        Of  an  use  to  father  for  life,  remainder  to  the  mother  for  life, 

remainder  to  the  son  for  life,  &c.  subject  to  trusts,      .  527 

Of  real  estate  in  tail  by  way  of  cross  remainders,  527 

Of  uses  to  one  for  life  without  impeachment  of  waste  re- 
mainder to  trustees,  to  preserve  contingent  remainders, 
with  remainders  in  contingeDcy,  &c.  m  strict   settle- 
ment,     .......  528 

To  wilTe  for  life  which  she  accepts  for  her  jointure,  .  529 

To  expend  trust  money  for  the  relief  of  poor  ministers  of 
the  gospel,  &c.,  education  of  youth,  &c.,  and  relief  of  wid- 
ows,       .......  530 

To  expend  trust  moneys  to  encourage  preaching  the  gospel ;  to 
relieve  persons  in  distress,        ....  530 

To  use  a  building  as  an  hospital,  &c.  .  .  .  530 

To  distribute  money  among  the  poor  of  a  particular  congrega- 
tion, &c.  ......  531 

Trustees  to  purchase  lands  and  apply  the  rents  in  supporting  a 
charity  school,  &c.  ....  531 

(3d)  Revocations  of. 

Revocation  of  uses,  and  a  limitation  of  other  uses,  532 
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A  doed  poll  from  tnifteea»  whereby  thejf  oonMsit  that  a  grantor 
xnay  revoke  his  Bettlemeot,  according  to  a  power  therein 
contained  for  that  purpose,       •  •  .  •  582 

A  revocation  of  a  settlement  pursuant  to  the  power  therein,         534 
Of  uses  and  a  limitation  of  other  uses  by  indorsement,      .  634 

'WILIiS^ \4in>  HSRUH,  (Ist) 

Descent  of  real  estate,         .....  696 

Distribution  of  personal  estate*       ....  640 

Partiea  to  wills,        ......  641 

How  made,  &c.         ......  648 

How  revoked,  ftc  .....  646 

The  Shelley  rule,  .....  547 

How  the  law  stood  before  the  statute*  and  the  inconveniences 

intended  to  be  remedied  by  it,  .  .  648 

How  far  the  statute  has  altered  the  common  law,  •  650 

How  far  it  ma^  be  safe  to  rely  upon  the  statute  in  making 

limitations  m  wills*       .....  654 

(2d)  PBBAMSLkS, 

Of  a  person  in  health,         .  •  •  .  ,  555 

Of  a  person  that  is  sick  and  weak,  .  •  656 

Of  one  going  to  se^,  .  ...  .  656 

looking  former  wills,         .....  556 

A  feme  covert's  will  by  virtue  of  a  power,  .  •  656 

Nuncupative,  .,...•  657 

Another,       .......  657 

(3d)  CONGLUSKMIS. 

Conclusions,  ......  657 

(4th)  ATTBSTAiioira. 

Attestations,  ......  558 

Attestation  of  codicils,  .  668 

(5th)FoBiis  07, 

Disposing  of  real  and  personal  estate  to  tmstees  upon  Tarious 

trusts  with  power  to  sell,  ftc  .  .  650 

Power  to  sell,  &c.     ......  560 

Besidue  of  personal  estate  to  be  invested  in  stock,  fto.  660 

Power  to  scdl  real  estate,  ftc.  .  .  .  661 

A  will  making  a  general  disposition  of  property,  securing  the 

payment  of  an  annuity  with  various  oequests,  fto.      ,  562 

A  seaman's  will  to  be  indorsed  on  a  power  ol  attorney,     .  569 

Another  short  form  of  a  will  which  may  be  indorsed  on  a  pow- 
er of  attorney,  .  .  •  .  *        670 
Making  a  disposition  of  real  estate  with  various  limitations  of 

uses  and  trusts,  powers,  &c.  (as  practised  in  England,)  570 

A  devise  of  land  in  fee  simple,        ....  570 

Of  lands  to  the  intent  that  they  may  go  with  other  laadi,  671 

Of  lands  with  limitations  of  various  uses  and  trusts,  571 

To  daughter  for  life,  remainder  to  trustee  to  support  contingent 

remainders,  &c.  with  limitations  in  strict  settlement,  &o.        578 
A  limitation  to  daughters  with  cross  remainders,  .  674 

A  proviso  binding  &e  testator's  descendants  to  take  his  sur- 
name^ .^  .  676 
Power  for  tenants  in  possession  to  make  leases,  576 
Power  to  grant  an  annuity  in  the  nature  of  a  jotnture,  .  577 
A  devise  5  leasehold  premises  upon  trusts,  .  678 
Money  given  upon  trusts,  '  •  ...  580 
Besidue  of  the  estate  to  trustees,  upon  tmst^  to  puzohase  real 

estate  and  settle  it  to  certain  uses.       .  .  «  584 

Appointment  of  executors  and  a  devise  of  mortgages  to  them, 

A0«  •..*•••  685 

Provision  for  the  indemnity  of  truateet,  Ao.  585 

79 
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X  elsnfle,  tiitft  in  case  tay  leviAee  Bhftll  ftue  «r  uuileit  any  other 
legatee,  in  the  ex^oying  hia  toga<7,  Ac.  aveh  gift  to  avich 
person^  &o.  to  be  TOid,  .  •  .  •  686 

A  ptoviio  ibr  appoiuting  new  tnaleefty       •  •  •  586 

AtirOther  "fonn,  &c.  •  •  •  •  •  686 

Clauee  concerning  disputes,  •  ...  688 

Clause  whereby  testator  forgiyes  all  deMs  ^tfe  0mn  i^lattona 

therein  named,  .....  689 

A  clause  whereby  testator  remxts  a  debt  of  £1000  doe  from  hia 
brother,  in  case  he  does  not  mdest  Hne  ecBeoution  of  his 

will,  689 

A  proTiso  in  a  wiU  touching  nieces'  marriage  wi&oSt  consent,    689 
Proyiso  that  if  a  daughter  marry  without  consent,  her  portion 
not  to  be  paid  her,  but  only  the  interest,  and  f^  pxincq^ 
to  be  diyiaed  equally  amongst  her  childrea,  .  691 

Proyiso  in  case  the  wife  should  sue  for  dower  and  thirds,  691 

A  bequest  of  one  slnUing  to  an  imprudent  son,     •  .  693 

A  deyise  or  eift  to College  for  the  education  of  one  poor 

scholar  toreyer,  .....  692 

A  deyise  to  an  executor  in  consideratioB  of  firiendahip,  &o.  69S 

A  direction  for  surviving  trustee  to  assign  to  new  trustees  to 
prevent  the  txtist  iirom  going  to  an  executor  or  adminis- 
trator,   ...••••  693 

A  devise  to  grandchildren,  their  parents  to  he  trasfcees  of  the 

estate,  with  special  proyiso,      .  •  •  •  69S 

A  direction  to  trustees  to  pay  an  annuity,  .  .  694 

A  clause  that  if  testator's  wife  should  claim  her  settled  jointora, 

then  she  is  to  take  no  benefit  under  the  will*  695 

Pecuniary  legacies,  ..  ...  695 

A  devise  of  a  sum  to  be  applied  in  releasing  poor  prisoners,         697 
Charitable  bequests,  .....  698 

Bequest  of  jewels,  furniture,  &c.  to  the  wifSe  of  '3ie  testatOTt         598 
Bequest  of  an  annuity  to  a  wife  during  widowhood,         .  698 

A  clause  to  prevent  an  annuitant  under  a  will  ^rom  parting 
with  his  annuity,  .....  699 

Power  to  the  wife  to  reside  in  the  dwelliaghotise,  ftc.  during 
widowhood,       ......  699 

Antfther,  .  •  .  600 

Bequest  of  the  residue  of  the  testator's  estate,       .  •  600 

Appointment  of  exeoutora  and  substitutionary  executors,  600 

if  tne  trustees  and  executors  diifer  in  opinion,  the  matter  in 

difference  to  be  decided  by  the  majority,         .  .  601 

A  devise  to  trustees,  in  trust  to  sell,  ...  601 

A  codicil  indorsed  upon  the  back  of  a  will,  .  •  602 

A  oodicU  ratiQring  the  will,  with  recital,  &c.  •  •  603 

A  codicil,  altering  the  will,  &c.  with  proper  conclusion  and  at- 
testation, ......  602 

A  revocation  of  an  executor  and  another  appointed  in  his  stead, 
by  oodicilf  ....••  608 

A  general  form  of  codicil  to  will,  where  only  some  few  addition- 
al legacies  are  given,  ....  60S 

Anotiber,  where  seyeral  legaoiea  axe  revoked,         •  604 
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